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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
SYDNEY BUDGE Case No.: 2:19-cv-0180MJIK
Plaintiff(s), ORDER
V.
ANDREW SAUL,
Defendan(s).
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This case involves judicial review of administrative action by the Commissiosscn!

Security (“Commissioner”) denying Plaintiff's application for disability irswae benefits unde

Title XVI of the Social Security ActPending before the Court is Plaintiffisotion for reversa
and/or emand Docket No.17. The Commissionerfiled a response in opposition ang
countermotiorto affirm. Docket Nos. 18, 19. Plaintiff filed a reply. Docket No. 20. The G
has reviewed the parties’ pleadings and the administrative fefiled by the Commissione
Docket No. 16. For the following reasons, the Céiads that the Administrative Law Judge
(“ALJ”) decision contains legal error that is not harmless. Accordingly, the RBMERSES
the Commissioner’s decision aREMANDS this casdor furtheradministrativeproceedings.
l. LEGAL STANDARDS

A. Standard of Review

The Court’s review of administrative decisions in social security disalgyrance
benefits cases is governed by 42 U.S.C. § 405¢geAkopyan v. Barnhay296 F.3d 852, 85
(9th Cir. 2002). Section 405(g) providesiry individual, after any finadecision of thg

Commissioner of Social Security made after a hearing to which he way anpespective of thg
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amount in controversy, may obtain a review of such decision by a civil action . . . brought in the

district court of the United States foetjudicial district in which the plaintiff resides.” 42 U.S

8 405(g). The Court may enter, “upon the pleadings and transcript of the record, a jug

L“AR” denotes citations to the administrative record.
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affirming, modifying, or reversing the decision of the Commissioner of Social Sgowittih or

without remanding the cause for a rehearing.”

In reviewing the Commissioner’s decision, the Court “must consider the [adaivis}f

record as a whole, ‘weighing both evidence that supports and evidence that detvactsiel
Commissioner’s conclusion.”"Holohan v. Massanafi246 F.3d 1195, 1201 (9th Cir. 20(
(quotingTackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999))he Court “may set aside a der
of benefits only if it is not supported by substantial evidence or if it is based on legdl
Jamerson v. Chatefil2 F.3d 1064, 1066 (9th Cir. 19975 ubstantial evidenaaeansmore than
a scintillabut less than a preponderaricéd. Put differently “Substantial evidence i®levant
evidencewhich, considering the [administrative] recordaasvhole,a reasonabl@ersonmight
accept as adequate to support a conclusiétaten v. Sec’y of Health & Human Sern44 F.3d
1453, 1457 (9th Cir. 1995).

The Court’s “review of an ALJ’s fadinding for substantial evidence is deferential,
‘[t]he threshold for such evidentiary sufficiency is not highPbrd v. Saul 950 F.3d 1141, 115
(9th Cir. 2020) (quotindBiestek v. BerryhiJl139 S. Ct. 1148, 1154 (2019)ndeed, “Where thg
evidences susceptible to more than one rational interpretation, one of which supports the
decision, the ALJ’s conclusion must be upheld@liomas v. Barnhar278 F.3d 947, 954 (9th C
2002). To ensure that th€ourt does not speculate as to the basifadiual findings whef
determining whether substantial evidence supports the Commissioner’'s deti&ohl.J must
make specific factual findingsSee Bunnell v. Sulliva®47 F.2d 341, 346 (9th Cir. 1991) (“T
failure of ALJs to nake specific findings in disability cases is among the principle causes of
and uncertainty in this area of the law."Jhus, the ALJ’s findings should be as comprehen
and analytical as feasible and, where appropriate, should include a staibsudairdinate factua
foundations on which the ultimate factual conclusions are b&3ee, e.g.Gonzalez v. Sullivay
914 F.2d 1197, 1200 (9th Cir. 1990).

B. Disability Evaluation Process

A social security disability claimant bears the initial burdéproving disability. Roberts

v. Shalala 66 F.3d 179, 182 (9th Cir. 1995). To meet this burden, the claimant must demc
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the “inability to engage in any substantial gainful activity by reason of any medicalyieable

physical or mental impairment which can be expected . . . to last for a continuags qfanot

less than 12 months.” 42 U.S.C. § 423(d)(1)(A). Once the claimant establishes an im11bi|ityt

perform her prior work, the burden shifts to the Commissioner to show that the claan
perform other substantial gainful wdtkat exists in the national econonfgeddick v. Chatel57
F.3d 715, 721 (9th Cir. 1998).

The ALJ follows a fivestep sequential evaluation process in determining whethe
claimant is disabledBowen v. Yuckerd82 U.S. 137, 140 (1987) (citing 20 C.F.R. 88 404.1
416.920). If at any step the ALJ makes a finding of disability ordisability, a determinatio
will be made and no further evaluation is require@0 C.F.R. § 416.920(a)(4). The first s
requires the ALJa determine whether the claimant is currently engaging in substantial g
activity (“SGA”). 20 C.F.R. 8§ 416.928)4)(i). SGA is defined as work activity that is bc
substantial and gainful; it involves doing significant physical or mental activitiedlyigor pay
or profit. 20 C.F.R. § 416.972(#)). If the claimant is currently engaging in SGA, then a fing
of not disabled is made. 20 C.F.R4%.920(b) If the claimant is not engaging in SGA, then
analysis proceeds to the second stepe20 C.F.R. § 416.920(a)(4).

The second step addresses whether the claimant ‘tseveré medically determinabl
impairment or combination of impairments that significantly limit her from performing basic
adivities. 20 C.F.R. 8§ 416.928)(4)(i)). An impairment or combination of impairments is
severe when medical and other evidence establish only a slight abnormality or a tombif
slight abnormalities that would have no more than a minimal effect on the claimant’s tal]

work. Social Security Rulings (“SSRs”)-@8 and 163p.2 If the claimant does not have a seV
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medically determinable impairment or combination of impairments that significantly limjt her

from performing basic work activities, then a finding of not disabled is made. 20 C.

416.920(c). If the claimant has a severe medically determinable irmeait or combination g

2 SSRs constitute the Social Security Administration’s official interpretatiotheaftatute

it administers and its regulationSee Bray v. Comm’r Soc. Sec. Adnbb4 F.3d 1219, 1224 (9
Cir. 2009). They are entitled to some deference if they agstent with the Social Security A
and regulationsid.
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impairments that significantly limit her from performing basic work activities, themrlady/sis
proceeds to the third stefgee20 C.F.R. § 416.920(a)(4).

The third step requires the ALJ to determine whether claimant’'s impairment (
combination of impairments meet or medically equal the criteria of an impairment listeg
C.F.R. Part 404, Subpart P, Appendix2D C.F.R. 8 416.92@§4)(iii)). If the claimant’s
impairment or combination of impairments meet or equal the criteria of a listing and m
duration requirement in 20 C.F.B.416.909, then a finding of disabled is made. 20 C.F
416.920(d). If the claimant’s impairment or combination of impairments does nobmegiia
the criteria da listing or meet the duration requirement in 20 C.B.R16.909thenthe ALJ mug
assess the claimant’s residual functibcapacity (“RFC”) before proceeding to step four of
sequential evaluation proces20 C.F.R. § 416.920(e).

The RFC is a functioty-function assessment of the claimant’s ability to do physica
mental workrelated activities on a sustained basis despite limitations from impairments. §
8p. In making this finding, the ALJ must consider all severe andsewvere impairment
including pain, and the extent to which the symptoms can reasonably be accepted as d
with the evidence in the record. 20 C.F.B.46.920(e), 416.945ee alsdSSR16-3p. To thg
extent the claimant’s statements about the intensity, persistence, or limiting effeetgain o

other impairments are not substantiated by objective medical evidence, the Aldeteusing

the credibility of the claimant’s statemebissed on a consideration of the entire case reQed.

Light v. Soc. Sec. Admjri.19 F.3d 789, 792 (9th Cir. 199@s amended on reh(ept. 17, 1997

After assessing the claimant’s RR@g fourth step requires the ALJ to @@hine whethe
the claimant has the RFC to perform her past relevant work (“PRW”). 20.G.BX.9204)(iv).
PRW means work performed either as the claimant previously performed it os &eiterally
performed in the national economy within the f#sten years offifteen years prior to the dat
that disability must be established. 20 C.F.R. § 416.960(b). In addition, the work must hay
long enough for the claimant to learn the job and performed at SGA. 20 C.F.R. 88 416

416.965. If the claimant has the RFC to perform her past work, then a finding of not dis
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made. 20 C.F.R. 8§ 416.920(f). If the claimant is unable to perform or does not have an
then the analysis proceeds to the fifth and final s&ge20 C.F.R. § 416.920(a)(4).

The fifth step requires the ALJ to determine whether the claimant can do anyvotke

considering her RFC, age, education, and work experience. 20 C.F.R. § 40920( If the
claimant can do other wiorthen a finding of not disablesimade.20 C.F.R. § 416.920(g)f the
claimant cannot do other work, then a finding of disabled is matleAt this step, the burdg
shifts to the Commissioner, who must provide evidence demonstrating that otkénevdaiman
can perform exists in significant numbers in the national econdragketf 180 F.3cat 1099.
Il. BACKGROUND

A. Plaintiff's Application

On Septembed, 2014, Plaintiff filed an application fepcialsecuritydisability insurance

y PRW

D

benefits allegingthatshe became disabl@ighteen years earlier on the day she was born due to

cognitive disorder delayed motor skills, and schizophrenidAR 29, 152, 302-3Q3 The
Commissioner denieBlaintiff's application orAugust 12, 2015, and again upon recdasation
on January 5, 2016. AR 1613, 188-189. On March 8, 2016, Plaintiff filed a request fo
hearing before aALJ. AR 195-203.

On August 23, 2017, ALJ Gary L. Vanderhgoésided over Plaintiff'$irst hearing anc
heardtestimonyfrom Plaintiff and a vocational expeYtAR 120-151. At some pointPlaintiff's
case was transferred Ad.J Norman L. BennettSeeAR 81, 84. On June 15, 2018l.J Bennett
presided ovePlaintiff's second hearing arteardtestimony fronPlaintiff, Plaintiff's mother and
a vocational expertAR 81-119. Plaintiff was represented by counsseAR 81.

On September, 2018, the ALJ issued an unfavorable decisioting that Plaintiff hag
not been under a disability through the date of the decision. AR 20-30. On August 14, 2
ALJ’s decision became the final decision of the Commissioner when the Appeals Coundi

Plaintiff' s request for review. AR-6.

3 Vocational experts “are professionals under contract with [the Social e

Administration] to provide impartial testimony in agency proceeding3iéstek 139 S. Ct. at

1152.
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OnOctober 15, 2019, Plaintiff commenced this action for judicial review. Docket N
B. The Decision Below

The ALJs deisionfollowed the fivestep sequentialisability evaluation process set fof

o. 1.

th

in 20 C.F.R8 416.920.AR 20-30 At step one, the ALJ found that Plaintiff had not engaged in

SGA since September 9, 2014, the date of her application. AR 22. At step two, the ALY found

that Plaintiff suffers from twosevere medical impairments that significantly limit her ability
perform basic work activitiegardive dyskinesia and cognitive disordekR 22. At step three

the ALJ found that Plaintiff does not haveimpairment or combination of impairments thatet;

—*

o

or medically equal the severity of one of the listed impairments in 20 C.F.R. Part 404t uppa

Appendix 1. AR 22-24. The ALJ found that Plaintiff has thesidual functional capacity to

performmedium work as defined in 20 C.F.8416.967(cexcept

she can lift/carry 50 pounds occasionally and 25 pounds frequently,
can sit for 6 hours in anBour workday, and stand/walk for 6 hours

in an8-hour wokday. Shecan perform, simple repetitive tasks with

a reasoning level of one to two and occasional contact with
supervisors, co-workers, and the general public.

AR 24.

At step four, the ALJ found Plaintiff had no past relevant wgivken her lack ofwork
history. AR 29. At step five, the ALJ found that jobs exist in significant numbers in the ng
economy that Plaintiff can perform based on her age, education, work experience, and
functional capeity. AR 29. The ALJs conclusion at step fiveelied ona vocationakxpert who
testifiedthat “an individual with the claimant’s age, education, work experiencgRar@d]’ could
perform work as a cleaner, laundry worker, or packer. ARBQ9 Thusthe ALJdeterminedhat
Plaintiff was not disabled frorfBeptember 92014, through the date of his decision. AR 20-3
1. ANALYSIS

Plaintiff submits that the ALIegally erredby failing to articulate clear and convinci
reasons fodiscountingPlaintiff's testimony.Docket No. 17 at-911. TheCommissioner submit
that the ALJprovidedlegally sufficient reasons supported by substantial evidencksimounting

Plaintiff's subjective symptom testimony. Docket No. 18-dt% As discussed below, the Co

tional
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finds that the ALJ did not provide specific, clear, and convincing reasodiséountingPlaintiff’s
testimony?*

It is the ALJ’s prerogative to “determine credibility, resolve conflicts in the testynand

resolve ambiguities in the recordTtreichler v. Comm'r of Soc. Sec. Admi#v5 F.3d 1090, 1098

(9th Cir. 2014). Where the evidence draws into question the clainsabjective testimongbout
her pain and symptomtheALJ mustdeterminevhether the claimars credible Fair v. Bowen
885 F.2d 597, 604 (9th Cir. 1989)0 evaluatethe claimant’s credibilitythe ALJ must first
determine whether th@daimantpresented objective medical evidencemimapairment that coul
reasonably be expected to produce some degree of pain or other symptoms Sks$SR 16
3p. If the claimant has presented objective medical evidenceiwiairment the ALJ must the
determinewhether the intensity and persistence of those symptoms liclatiraant’sability to
perform workrelated activitiesSeed. At step two, the ALJ must consider the entire case re
including theclaimant’ssubjectivetestimony. See id.

In the absence of evidence of malingeritige ALJ may reject thelaimant’'ssubjective
testimonyonly by giving “specific, clear, and cwincing reasons. Lingenfelterv. Astrug 504
F.3d 1028, 1039th Cir. 200). “This is not an easy requirement to meet: ‘Tdear ano
convincing standard is the most demanding required in Social Security’ ta§&ssrison V.

Colvin, 759 F.3d 995, 1015 (9th Cir. 2014) (quotiigore v. Comm'r of Soc. Sec. AdmRi/8

cord,

F.3d 920, 924 (9th Cir. 200R) “General findings are insufficient; rather, the ALJ must identify

whattestimony is not credible awdhatevidence undermines the claimant’s complaintse’ster
v. Chater 81 F.3d 821, 834 (9th Cir. 199®mphasis added}actorsn the recordhe ALJ may
considelin evaluating the claimant’s credibilitgycludeobjective medical evidencthe claimant’s
daily activitiesandtreatment historyinconsistencies the claimant’s testimony, the claiman
work recordand othefactorsconcerning thelaimant’s functional limitationsSeeThomas 278

F.3d at 958-95%:air, 885 F.2d at 60%ee als&GSR16-3p.

4 Plaintiff also submits thahe ALJ legally erred because the ALJ failed to conside
testimony of Plaintiff's motheirom the June 15, 2018 hearin§eeDocket No. 17 at 1&0. The
Court need not reach this argument given the finding above.
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Plaintiff testified that her prescribed medications includ€lozapine, Levothyroxing

Metformin, andAbilify. AR 92. Shetestifiedthat she did not have a driver’s license because she

had slow “motor skills,” which interfered with her ability to multitask at worR 89, 93. Plaintiff

testified that she suffers from tardivdyskinesia an illness thatmakes [her] hand movement

really slow.” AR 96. According to Plaintiff, she may be able to do “one or two things at . . .
while working. AR 93. Plaintiff further testified that ter tardive dyskinesiavas improving
allowing her to lift no more than twenty pounds. AR 98.

As for her employment history, Plaintif#stifiedthat she previously worked at Goodw

where she placed clothes on racks. AR 968987 When asked to describe Heb performance

at Goodwil| Plaintiff responded‘l didn’t do very well.” AR 98.Sheexplained that she worked

by herself “completely” and thought “they wanted [her] to go like really fast so it didn’t 8qg
because of that.’AR 98 According toPlaintiff, she then secured work at Jason’s Deli throu
local nonprofit organization. AR 98There Plaintiff prepared food andorkedthirty-five hours
perweek forapproximatelyone year. AR 99. Shestifiedthat her time at Jason’s Deli “w.
good” andthat she had job coachwhom she believed would also say she “was doing.§obg
98-99 In addition,Plaintiff testifiedthat, at the time of the hearingheworked and“help[ed]
prepare food[.]” AR 90. Shetestifiedthat she worketlfteen hours per wee&nd hadh job coach
for four months. AR 99101. Plaintiff testifed that her boss askiher to work faster “a few time
in a week.” AR 101.Plaintiff further testifiedthat she believed she could work ftithe and
intended to find a job with more hours. AR, @2 In Plaintiff's words, “I'm actually thinking
about doing—working at a library because | love books.” AR 95.

Here,the ALJdetermined thaPlaintiff presented objective medical evidemée&ognitive

disorder, delayed motor skills, and schizophremaedicalimpairmens that could reasonably

expected to produce the symptoshealleged AR 24. Howeve, theALJ foundthatthe evidence

in the record did not suppdptaintiff's testimony regarding the intensipersistenceand limiting

> “Tardive dysknesia is a neurological disorder, irreversible in some cases, t
characterized by involuntary, uncontrollable movements of various muscles, espeaiaily e
face.” United States v. Williams856 F.3d 1045, 1054 (9th Cir. 2004juotingWashingon v.
Harper, 494 U.S. 210, 230 (1990)).
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effectsof her symptoms. AR 24. In other words, the ALJ discounted the credibifthaioitiff's
testimony regardindhe intensity, persistence, and limiting effects of her sympto#s no
evidence of malingeringxists in the recordhe ALJwas requiredo provide specific, clear, and
convincing reasons for rejecting Plaintiff's testimony.

Plaintiff testified that she did not perform well while working at Goodwill without a|job

—

coach® AR 97-98. An assessment of Plaintiff's work at Goodwill by the Department of

Employment Training and Rehabilitation confeththat her “productivity was lower than

O ~N o6 o1 B W N e

expected from a typical employee.” AR 454&o0r example, ® August 7, 2013, Plaintiff
9| “completed one rack of 100 pieces of clothing in 3 hours. The average employee can complete 3

10‘ 4 racks in 3 hours.” AR 4540n August 8, 2013, although Plaintifivas able to complete her

11 rack faster than the previous (ldyshe was unable to complete the rack within the 70 minutes.

12| [Plaintiff] completed the rack in 2 hours.” AR 45By contrast, Plaintiff testified that sherked

13| thirty-five hoursper weekat Jasois Deli with the help of a job coach. AR 99. Plainafso

14 testified that sb performed welat Jason’s Deli and believed her job coach would commeng her

15| for her performance.AR 99. As the ALJ observed, training reports during this time “were

—n

16| satisfactoy, above average, and exceeding expectations.” ARPB-946. The significance g

17] a job coach in Plaintiff’'s work performaniefurther demonstrated bertestimony that shiead

18| a job coach for four months at her current place of employment. AR %B08testified that
19| without a job coachshenow works fifteen hours per week and that her boss tells her to work|faster
20| a few times a weelalbeit encouragingly. AR 101. In suRlaintiff's testimonyestablishes
21 cleardistinctionbetween her work ith and without ajob coach anduggestshatshe can work
22| longer hours and perforroetterwith the help of a job coach.
23

® At the August 23, 2017 hearing, Plaintiff testified that she did have a job coach while
241 working at Goodwill. AR 141. To be surelaintiff contradicted herself as to whether she hpd a

job coach while employed at Goodwill. Although it is the ALJ’s prerogative to “resolvaatentl
25(in the testimony, Treichler, 775 F.3dat 1098 the ALJin this casdailed to address Plaintiff’s
testimony at either hearingAs a result, the Court does not consider Plaintiff's contragic
26| testimony inissuing thisorder. In its reviewing capacity, the Court is indeed “constrainéd to
7 review the reasons the ALJ assert€8nnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003).

" At the August 23, 2017 hearing, Plaintiff testifiedfaldows: “Well, with my condition
28| sometimes I'll forget things so that's why | have to work with like a job coach.”12&R

9
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TheALJ, howeverreliedexclusively orhissummary and interpretation of the documsg
in the recordto discountPlaintiff's testimony. SeeAR 24-29. These documents inclwhl
Plaintiff's treatment records, Plaintiff's psychological examinations, a statefinoen Plaintiff's
parents, an assessment of Plaintiff's work performance in the form jobsisaining reports ove
an eightmonth period, and notes from Disability Determination Services physician
psychologists AR 24-29. Based on this evidence, the Atldterminedhat Plaintiff's “alleged

disabling symptoms were not consistent with the longitudinal medical evidence.” ARh2§

ALJ further found that, [d]espite allegations of psychological limitations, the objective fin(tngs

did not support the presence of a medically determinable impairment that could becdip
cause symptoms of the type and severity[tRkaintiff] alleged.” AR 28. “In fact,” the ALJfound,
“there was no objective medioavidence that would support limitations such as those argusg
by the claimant.” AR 28. According to the ALJ, Plaintiff “had many subjective comp
without corresponding objective findings to suppbem? AR 28. Although he noted thatht
[RFC] adequately considered and evaluated all of her alleged symptoms, thereby giving
maximum benefit of the doubit’ the ALJ neithersummarizedhoraddressedny specific portio
of Plaintiff's testimonyin evaluatinghercredibility to assess her RECAR 28.

The ALJ's vague and conclusorgtatementgurporting toreject Plaintiff's testimony
exemplifypreciselywhat the Ninth Circuibasinstructedagainst.In Brown-Hunter v. Colvin 806
F.3d 487, 489 (9th Cir. 2015)e Ninth Circuitheld “that an ALJ does not provide specific, clé
and convincing reasons for rejecting a claimant’s testimony by simply reciting theai
evidence in support of his or hERFC] determinatiotf To ensure meaningful reviewn ALJ

must ‘specify which testimony she finds not credible, and then provide clear and conv

reasons, supported by evidence in the record, to support that credibility determindton.

(emphasis added$ee also Holohan246 F.3d at 1208 (“[T]he ALJ muspecificallyidentify the
testimony she or he finds not to be credible and must explaat evidence undermines tf
testimony.”) (emphasis addedRis therewasno evidence of malingen it wasimperative for
the ALJ in this caseo cite specific evidence in the record to undermine Plaintiff's testin

clearly and convincingly, including her specific subjective contentions about her wiany lsisd
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job performance with and without a job coadrhe ALJdid notdo so and, thereforepmmitted

legal error that“precludes [the Court] from conducting a meaningful review of the ALJ’s

reasoning.” Brown-Hunter, 806 F.8 at489. Consequentlythe Court finds thathe ALJ's lega
error was not harmless$ee id.
V. APPROPRIATE RELIEF

The Court turns to the appropriate relief in this case. Upon findingmhalJ committed

harmful error, the Ninth Circuit has made clear thHie proper course, except in rare

circumstances, is to remand to the agency for additional investigatioeichler, 775 F.3d at
1099. A court may instead remand for an awartdesfefits when several cditions are met,
including that the record has been fully developed and further administrative gingsee/ould
serve no useful purpos&ee idat 1101.

Plaintiff here smply asks for an award of benefits without providingeaningfully-
developed argument as to why such relief is warrant8deDocket No. 17 at 18, 2@1.

Moreover, the Court cannot say that further administrative proceedings wouldnsensefu

purpose, especially given the nefed considerationof the evidence identified above and the

testmony of the lay witness. It remains to be seen whether a finding can properly be made that

Plaintiff is not disabled, but the Court is not persuaded that the record is fully develdpad
further proceedings would serve no useful purpose.
Given the circumstances, the appropriegéef is to remand tahe ALJ for further

proceedings consistent with this order.

or

V. CONCLUSION
Accordingly, the Court GRANTS Plaintiff's motion for reversal and/oremand Docket
No. 17, andENIES the Commissiones countermotionto affirm. Docket No.18. The case i$
hereby remanded for further proceedings consistent with this ordlbe Clerk’s Office ig
instructed t&ENTER FINAL JUDGMENT and toCLOSE this case.
Dated:September 23, 2020 //
I\T;cy J. \NQ |
United States \I\/Iaglstrate Judge
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