Clark v. Las Vegas Metropolitan Police Department
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Michael Edward Clark Case No.: 2:19-cv-02178AD-NJK
Plaintiff Order Granting Defendant’s Motion for
Summary Judgment in Part; Denying
V. Plaintiff's Motion for Summary Judgment,
and Motion to Amend; and Remanding
Las Vegas Metropolitan Police Department| Case
Defendant [ECF Nes. 21, 26, 34, 38]

Last year, pro se plaintiff Michael Edward Clark sued the Las Vegas MetsopBlilice
Department (LVMPD) in state court for his allegedijlawfularrest! LVMPD removedhe
case to this coudnd now moves for summary judgment based loostof immunities and
deficiencies in Clark’s case Clark also moves for summary judgment and seeks to extend
deadline to amend his complaint—months afterdidteto do so has passédBecause Clark ha
failed to show that a genuine issue of fagsexabout whether LVMPD has a policy or custor
that injured him undeionell, | grant summary judgment in LVMPD'’s favor on his federal
claims | deny Clark’s motions for summary judgment because he hgsesznted any
evidence showinthat he is entidd to such relief And | deny his motion to amend the
scheduling ordelbecause he has ngltownthatgood cause exists to do sorimas he shown tha

his failure to timely move to extend the deadline is the produst@afsable neglect.

L ECF No. 1-1 (complaint).
2 ECF No. 34 (LVMPD’s motion for summary judgment).

3 ECF Nos. 38 (Clark’s motion for summary judgment), 26 (Clark’s motion for judgment), P

(Clark’s motion to amend).
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An important procedurdlitch framesmy decisionhere—the only named defendant in
thiscaseis LVMPD. So while LVMPDdedicatesnuchof its briefing to defending its
employees, | need not and do not consider argumefdason of ayetunnamed and unserved
defendant. @en Clark’s failure to timely namany individual defendani this case, tlismiss
his claims againsall unnamed defendants.eBause that leaves Claskth only statelaw claims
against LVMPD which| decline to exercise supplemenjaiisdiction over, | remanthe rest of
this case back tstate court

Background*

In the Summer of 2017, Clark was at his apartment withté@pagerswhomhe claims
are family friends> After receiving an anonymous report that givts did not livewith Clark,
LVMPD officers went to Clark’s apartment éonducta welfare check. But when they arrived
Clark refused to let them insidecausehe officers did not have a warrant and, according to
Clark, the teenagers wermt in any dangef. After the officers unsuccessfully attemptedyéd
Clark to let them inside, they threatened to arrest him for obstruction if he did naiycom

Rather than let them inside, Clark told theaxfis to arrest hith The officerscalled Clark’s

4 This is merely a summary of Clark’s allegati@mi not findings of fact.

5 SeeECF No. 25 at 3: ECF No. 38 at 11. The declaration esais attached to Clark’s motio
and to LVMPD’s motion for summary judgment.

® ECF No. 38 at 11.
1d. at 13-12.

81d. at 12.

°1d.
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bluff and arrested him before searching his apartife@ark then spent the night in jaind
was releasethe next daythe charges against him wetopped:!

Clark sued LVMPD irstate courtinder both federal and state laws for the inciczamd,
LVMPD timely removedhe actiorto this court!? After Clark moved to remand this case ba
to state court, LVMPD filed a proposed discovery plan and scheduling order setting diffe ¢
dates for discovery, pleading amendment, and dispositive mdfiddst according to LVMPD,
Clark refused to sign the documéfitThe magistrate judge entered a schedudiregr in
February but discovery stalledthenClark refused to participaté. A brief timeline of

discovery in this case is helpful to underst#metiming of Clark’s request.

January 16, 2020 | Rule 26(f) telephonic conferent®e
February 7, 2020 Dlscove7ry plan and scheduling order
entered
February 18, 2020 | Hearingon Clark’s motion to remand
21-day deadline to request an extension
February 27, 2020 for the pleading-amendment deadline
Clark sends discovery requests to
March 31, 2020 LVMPD 19
May 7, 2020 Last dayto amend pleadings
Clark files amotion to extend pleading-
May 20, 2020 amendment dead|if®
10q.
11 ECF No. 11 at 4 ECF No. 38 at 14-15.
12ECF No. 1-1; ECF No. 1.
13 ECF No. 17.
41d. at 5.
15 ECF No. 19; ECF No. 27 (order extending scheduling order deadlines).
18 ECF No. 18.
7d.
18 ECF No. 20.

9 ECF No. 21 at 3-4.

20 Clark titled his motion as one “to amend the civil complaint after discovery and a dispos
[sic] hearing to be held after discovery.” ECF No. 21. After reviewing the motion, dlljper
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Discussion

l. Clark’s motion for leave to amend and extend discovery [ECF No. 21]

Under this court’s rules partyseeking teextendthe deadlines imposed by a discovel
plan or scheduling order mustatethe reasons for the request and musttfise least 21 days
before the deadling. While missing this deadline does not foreclose the possibility of a se|
chancethe party requesting an extension outside ofdles’ allotted timeframe “will not be
grantedrelief] unless” hedemonstrates both good cause and “that the failure to act was th
result of excusable neglect?” Excusable neglectepends on four equitable factorgt)‘the
danger of prejudice to the opposing party; (2) the length of the delay and its potential imp
the proceedings; (3) the reason for the delay; and (4) whether the movant acted in kygétl f

More than a month after the pleading-amendment deagiimieed Clark moved to
amend his complaint to name the LVMPicers at issue in this cas&ut asClark’s motion
shows, he is still unsure of who those officers are. He maintains that he cannotl@oarties
of all involved until after discovery and a [deposition]” because “[t]his is a basel¢al[s] with
over 25 years of harassment.Clark notes that he served discovery requests on LVMPD tq
to learn the names at the end of Maredfter the deadline to amend his complaint but beforg
close of discovery® Clark thenwaited until May to file his motin seeking leave to amend hi

complaint. Because iappears from Clark’s motion thahat he wants it amend his complair

Yy

cond

117

act on

ait

) try

the

construe it as one to amend the scheduling order because he would first need to extend the

deallines in that order to be permitted to amend and perform the requested discovery.
21 R.IA6-1; L.R. 26-3.

22 .R.IA 6-1; L.R. 26-3; Fed. R. Civ. P. 6(b)(1)(B).

23 Ahanchian v. Xenon Pictures, In624 F.3d 1253, 1261 (9th Cir. 2010).

22ECF No. 21 at 1.

25d.
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afterinitial discovery is complete and he has taken a deposition, but not at this point, | cor
as a request to extend theadline for amending pleadingfs.

Clark has demonstrateeithergood cause naxcusable negledbr waiting months to
file his motion. Instead, it appears that Clark was hoping to avoid naming the defeaddnts
participatein discovery because LVMPD “wants to go to trial and not settle out of court,”
ultimately leaving Clark with “no choice but to request an amendnténEbdnsidering all of the
circumstances of this case, | find that Clark has not shown a justifiabte eafsirther delay
this case.

The equitable factors, as applied here, caution against finding excusable ffeglect.
Discoveryhasclosed and allowing Clark to amend his complaint to add new parties would
cause a cascading delaythis litigation. His actions in this case also show that the reason 1
delay waghathe wasunwilling to meaningfully participate in discovéfydespite his dmands
for discovery from LVMPD*® The reason fo€lark’s delay was nosimply thathe did not
understand theules—it wasanattempt to thwarthembecause he did not thinkatLVMPD
deserved discovery. But Clark cannot have his cake and eat it toandib&es that Clark wa
not acting in good faith because he was aware of the discovery process, but hoped that L

would simply settle instead of him making Clark litigate his clgiargd it tips the fourth factor

26 Blaisdell v. Frappiea729 F.3d 1237, 1241 (9th Cir. 2013) (“Courts in this circuit have an
obligation to give a liberal construction to the filings of pro se litigants™). . .

2TECF No. 21 at 2.

28 Though it is unclear what prejudice LVMPD wdsuffer if Clark was permitted to name the

individual defendants, the remaining three factors weigh against finding excusaklg.negl

29 See, e.g.ECF No. 24 at 2 (explaining that he believes he “do[es] not owe [any] discover
LVMPD and that he has “no reason to submit . . . discovery to the defense” because he “
nothing illegal”).

30 SeeECF No. 21 at 1.

1strue it

or

U7

VMPD
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did
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in LVMPD'’s favor. Because Clarkas not met his burdéa change deadlines so late in the
game, | deny his motion. Importantlymiake it clear that | doot deny Clark’s motion on a
mere “technicality—I do so based on his refusal to participate in discowejch precludes
him from being able to show that his failurenteetthe deadlines imposed by this cagrthe
product of excusable neglect.

While pro se plaintiffs are granted leniency, they must still follow the coulgs and
deadlines’® And thoughl am sympathetic to the challengbsat Clark faces litigatingithout an
attorney Clark is a seasoned pro se litigant in this courthouséareteived ample notice of
the deadlines and that he needed to closely monitor them. For example, the scheduling ¢
lists the amendment deadline and explicitly warns of the 21-day extension requitérhaiso
told Clark at a hearing in February that he would have to diligently follow the courtssantd
explained that if he was unable to obtain discovery from LVMPD, he would have to filean
to compel. When Clark asked how he could amend the scheduling order to stop discove
clarified that he would have to file a motion to do so. | then went through the deadlines a
Clark a printed copy of the scheduling order. It is ttlear to me that Clark was apprised of
deadlineghathe needed to follow and the means for seeking an extension of any of them,
did not timely do so and also did not move to compel discovery from LVMPD.

Because | deny Clark’s motion to reopen and extend the deadline to amend pldei

brder

moti

y, |

nd gave
the

but he

ngs,

is left with acomplaintthatcontainsallegationsagainst LVMPD and unnamed Doe defendans.

Although a plaintiff is given “an opportunity through discovery to identify” unknown “Doe”

31 SeeAm. Ass’rof Naturopathic Physicians v. Hayhur&27 F.3d 1104, 1107-08 (9th Cir.
2000).

32ECF No. 18 at 4.
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defendants, the time to do so is not infifiteDiscovery is now closed and Clark has not sho
that, even if | were to grant his motion, he has learned the individuals’ names throughrgis
| thereforedismiss Clark’s claims againsted unnamed defendants, leaving LVMPD as the o
defendant in this case.
Il. Motions for summary judgment [ECF Nos. 26, 34, 38]

With all claims against the unnamed defendants resolved, | now tGtartos claims

against LVMPD. But before determining whether summary judgement is appropriat&, | m

first parse out what Clark’s claims against LVMPD are. While the court gbnecatens cases$

filed by pro se prisonet$or plaintiffs seeking to litigatan forma pauperis® Clark does not fal
under either categosysohis complainthas not yet been reviewéd!.

LVMPD maintains that Clark’s complaint includes causes of action for falestand
false imprisonmentinder state law and42 U.S.C.§ 1983Morell claim3” But a liberalreading
of Clark’s five-page complainteveals thahealleges & 1983Monell claim and, contrary to
LVMPD'’s reading, three stataw claims (1) false arrest(2) false imprisonment, an@)

negligent supervisioff

33 SeeGillespie v. Civilettj 629 F.2d 637, 642 (9th Cir. 1980).
3428 U.S.C. § 1915A(a).
%28 U.S.C. § 1915(€)(2).

36 Clark is not a prisoner and, although he hoped to prdodedma paupersdid not need to dd
so because this case was removed, leaving him without the need to prepay a filing fee.

STECF No. 34 at 2.
38 ECF No. 1-1 at 5. Although Clark alleged other federal causes of action in his eamplai
those § 1983 claims were against the individual officers, which | have alreadysdidmis
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A. Legal standard

Summary judgment is appropriate when the pleadings and admissible evidence “s
there is no genuine issue as to any material fact and that the movant is entitled enjuaikyen
matter of law.?® If partiesboth move for summary judgment on the same claim, “the court
consider the appropriate evidentiary material identified and submitted in suppednaf
against—"both motions before ruling on each of thefi. When the party moving for summar

judgment would bear the burden of proof at trial, “it must come forward with eviddmatg [t

would entitle it to a directed verdict if the evidence went uncontroverted at%ri@ut when the

moving party does not bear the burden of proof on the dispositiveatisia, it is not required
to produce evidence to negate the opponent’s claim—its burden is merely to point out the
evidence that showkeabsence of a genuine material factual is$ue.

B. Clark’s federal claims against LVMPD

Clark seeks to holdVMPD liable for its officers’ actions under federal law. But
generally, municipalities are not liable undet33 unless the “municipalitjself causes the
constitutional violation at issué® In Monell v. Department of Social Servicése Supreme
Court held that liability extends to a local government only when the constitutionalosmohedis

the result of its policy, practice, or custom, or a decisiaking official directed or ratified the

39 See Celotex Gp. v. Catretf 477 U.S. 317, 330 (1986) (citing Fed. R. Civ. P. 56(c)).

40 Tylalip Tribes of Wash. v. Washingtat83 F.3d 1151, 1156 (9th Cir. 2015) (citiRgir Hous.
Council of Riverside Cnty., Inc. v. Riverside T@49 F.3d 1132, 1134 (9th Cir. 2001)).

41 C.A.R. Transp. Brokerage Co. v. Darden Restaurants, 248. F.3d 474, 480 (9th Cir. 2000
(quotingHoughton v. Sout®65 F.2d 1532, 1536 (9th Cir. 1992)).

42 Celotex 477 U.Sat323.
43 City of Canton v. Harris489 U.S. 378, 385 (1989) (emphasis in original).
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complainedof conduct!* Thus,to succeed on Blonell claim, a plaintiff must show that the
policy or lack thereof caused his injuty.

A plaintiff may bring aMonell claim under a theory of omissievhen a municipality’s
oversight amounts to deliberate indifference to a constitutional¥ighor an omissiorbased
Monell claim like failure to train or supervise, plaintiff must show, among other thingthat

the municipality had a poli¢ythat “amounts to deliberate indifference’ ftuis] constitutional
right.”4” “Deliberate indifference is a stringestandard of fault, requiring proof that a munici
actor disregarded a known or obvious consequence of his atiignplaintiff can establish
deliberate indifference by demonstrating that either “[a] pattern of simitetitational
violations by untrained employees” exists or “the unconstitutional consequencesgfttaili
train” are “so patently obvious that a city could be liable . . . without proof of a pre-existing
pattern of violations* The latter showing, called “singieeident liability,” is “rare” and
occurs only “in a narrow range of circumstances.”

LVMPD argues thathere isno evidence that it had a policy of arresting individuals

without probable cause or that it failed to train its emplay&dsor his partClarkoffersa

44 Monell v. Deft of Soc. Servs436 U.S. 658, 690 (1978).
45 Bd. of Cnty. Comm’rs of Bryan Cnty., Okl. v. Bro®w20 U.S. 397, 403-04 (1997).

46 Clouthier v. Cnty. of Contra Cost&91 F.3d 1232, 1249 (9th Cir. 2016yerruled on other
grounds by Castro v. Cnty. of Los Angek33 F.3d 1060, 1070 (9th Cir. 2016).

47 Qviatt v. Pearce954 F.2d 1470, 1474 (9th Cir. 1992) (quotiity of Canton489 U.S at
389-91.

48 Connick v. Thompse®63 U.S. 51, 61 (201 yuotation omitted).
491d. at 62-64 (quotation omitted).

0q.

S1ECF No. 34 at 12.
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declaraion of arrest and the judgment dismissingdriminal case>?> According to Clark, these
documents prove that he did nothing illegallidating his claims that his arrest and
imprisonment were fals€. But these documents do not show that his allegedly unlawful ar
was the result of a policy, practice, or custohine closest Clarkomes is a fewnes in his
motion, which assert thdf[t]he police do have a history of them doing this many tirthat
“the LVMPD will have to explain past history obnstitution[al]violation. The police have a
big history of violatedsic],” and helists his previous encountensth the police>® But Clark
has not provided any evidence that suggegtattern ofinconstitutional arrests by LVMPD.
Though | am cognizant of Clark’s unpleasant history with LVMPD, his anecdotal regibrts f
short of what is necessary to obtain or defeat summary judgment dotigdl claim.

Because Clark has not produced evidestamvingthat LVMPD can be heldiable under

Monell, I deny his motions for summary judgment. For the same reason, | grant LVMPD’$

motion for summary judgmemin the same claims. What remains are Clastdselaw claims
against LVMPDfor false arrest, fale imprisonment, and negligent supervision.

C. | remand Clark’s state-law claims against LVMPD back to state court.

With all of Clark’s claims against the unnamed defendants antktiesal claims agains
LVMPD resolved, lturn to Clark’s three remaining stdtev claims against LVMPDFederal
courts are courts of limited jurisdictipand theymaintainsupplemental jurisdiction over state

law claims that “are so related to claimghe actioh that theyform the same case or

52 ECF No. 38 at 11-15.

53|d. at 4, 7; ECF No. 25 at 1, 3.
54 ECF No. 38 at 3.

°1d. at 6.
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controversy with the claims over which the court jusisdiction®® But once glaintiff's federal
claims are goneghe court may decline to exercise supplemental jurisdiction over the remai
statelaw clams.>’ Because have dismisse@lark’s only federal claim, | decline to exercise
supplemental jurisdiction over his remaining claims against LVMBf which are based on
statelaw, and remand thosdaimsbackto state counivhere they originatedSo this case will
return to the state court and proceed there only on Clark’s claims against L\VIRIs€
arrest, false imprisonment, and negligent supervigion.
Conclusion

IT IS THEREFORE ORDERED that Clark’s motion to amend his compJa@F No.
21]is DENIED.

IT IS FURTHER ORDEREDRhat LVMPD’s motion for summary judgmefECF No.
34] is GRANTED in part. Summary judgment is granted in favor of LVMPD@lark’s
Monellclaimunder 42 U.S.C. § 1983.VMPD’s motion iSDENIED in all other respects.

IT IS FURTHER ORDEREDhat Clark’s motion for judgmefiECF No. 26] and motion
for summary judgmenECF No. 38] are DENIED.

IT IS FURTHER ORDEREDRhatthe Clerk of Court is directed ®EMAND this action

back to the Eighth Judicid District Court for Clark County, Nevada, Case No. A-18-

779309-Cand CLOSE THIS CASE. W

ning

U.S. District Judge Jennifer A. Dors
November 23, 202

5628 U.S.C. § 1367(a).

71d. § 1367(c)(4)see Harrell v. 20th Century Ins. G834 F.2d 203, 205 (9th Cir. 1991) (“[1]
is generally preferable for a district court to remand remaining pendent ¢tastate court.”).

8 The future fate of these claims will b to the state court. In no way does this order see
dictate(and this court lacks the powerdtate)what happens in the state court from this po
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