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1 UNITED STATES DISTRICT COURT

2 DISTRICT OF NEVADA

3| Teresa Sivil Case No.: 2:20-cv-00243AD-EJY

4 Plaintiff

5| V. Order Granting Defendant Tiffanie
Cosper’s Motion to Dismiss and Granting

6| Country Mutual Insurance Company and Leave to Amend

Tiffanie Cosper
7 [ECF No. 16]
Defendang
8
9 An insurance policyahome, andh series of phone callsall in America’s 49th state-

10| form the basis of Plaintiff Teresa Sivildevadadawsuit agaist her insurance company and
11} broker! Defendant Tiffanie Cosper moves to disntigs actionfor lack of personaand

12| subjectmatter jurisdictior?. | grant Cosper’s motiobecauséivil fails to allege damages in
13| excess 0675,000 andCosper’s infinitesimal contacts with Nelaare insufficientor this court
14 to asseripersonal jurisdiction over her. $dismissCosperfrom this caséased on lack of

15| personal jurisdiction, but | dismi&vil's claims againdbefendantCountry Mutual Insurance
16| basedon subjectatter jurisdiction. Sivil mayraend hecomplaintagainst the insuramly if
17| she can plead triacts to establish that her action satisftesjurisdictional amourit:-

18| controversy threshold.

19
20
21

22

23| ECF No. 1 (complaint).
2 ECF No. 16 (Cosper’s motion to dismiss).
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Background?®
In late2014 Sivil obtained an insurance policy on her Alaskan homerangbnal

property? Three years lateSivil called her insurance company, Country Mutual, and aske

brokerCosper to cancel her persoqpabperty coverage because shaeétided to hit the road faor

Las Vegas, Nevada Within a few monthshowever,a leak damagethe Alaskan propert$.
Sivil claimsthat she promptly told the company ahdt itsent heir letter telling her that it
intended to investigate her claimBut that same day, the company sent Sivil andétiar
denyingtheclaim 8

Sivil suesCountry Mutual and Cosper under Nevada law for breach of contract, brg
the implied covenant of good faith and fair dealing, negligent misrepresentation, negligen
unfair trade practices, fraudulent inducement, iatetference with prospective economic
advantage. She also seeks a declaratory judgatiecaing the partiestights and obligation$.
Cosper now moves to dismigs action arguing that this court lacks personal jurisdiction o

her and subjeanatter jurisdiction over thdispute!®

3 This is merely a summary of Sivil's allegations and not findings of fact.
“ECFNo.latf7.

°|d.

61d. at 9.

’Id. at 110.

81d.

°Id. at 7 67.

10 Cosper moved to dismiss on the same grounds on her and the company’s behalf once
ECF No. 4. But because Cosper and Country Mutual are separately represented, Countf
Mutual’s counsel moved to strike Cosper’s motion. ECF No. 7. | granted that motion, bu
later vacated the order and denied Cosper’s motion to dismiss to allow heleta cafiher
behalf alone. ECF No. 12.
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Discussion

l. Cosper’s attenuated contact with Sivil do not establish this court’s personal
jurisdiction over her.

Cosper argues that she is not subject to personal jurisdiction in Nevada. Sivil resp
that Cosper is subject to this court’s jurisdiction because she knew that StiniNevada

when Sivil called her to change the policy coverdlg&he parties dmot dispute that this court

lacks general personal jurisdiction ovdaskabasedCosper, so | need only determine whethier

this court has specific jurisdiction over Cosper. | findtit does not.
A. Sivil fails to establishthat Cosper had sufficientminimum contacts with
Nevada.

The Fourteenth Amendment limits a forum stapsgver “to bind a nonresident
defendant to a judgment of its courtd.”'So Federal Rule 12(b)(2) authorizes a court to dism
complaint for lack of personal jurisdiction. To determine its jurisdictionahtedederal court
appliesthe law of the state in whidhsits.'®> Because Nevada’s loraym statute reaches the
constitutional ceiling* the question is whether jurisdiction “comports with the limits impose
by federal due process”

A court may only exercise jurisdiction over a nonresident defendant who has suffig

“minimum contacts with [the state] such that the maintenance of the suit doesenat off

1 ECF No. 18 at 12 (Sivil's response).

12\Walden v. Fiore571 U.S. 277, 283 (2014) (citiMjorld-Wide Volkswagen Corp. v. Woods
444 U.S. 286, 291 (1980)).

13 Daimler AG v. Baumarb71 U.S. 117, 125 (2014) (citing Fed. R. Civ. P. 4(k)(1)(A)).
14 Nev. Rev. Stat. § 14.065.
1SWwalden 571 U.S. at 283 (quotir@aimler AG, 571 U.S. at 125).
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‘traditional notions of fair play and substantial justic.It is axiomatic thaspecific

jurisdiction“focuses on the relationship among the defendant, the forum, and the litigitior.

This means that “the plaintiff cannot be the only link between the defendant and the'forun
and “[t]he unilateral activity of those who claim some relationship with aesaient defendant
cannot satisfy the requirement of cataith the forum State'®
Courts in the Ninth Circuipply a three-prong test to resolve whether jurisdiction

exists?® But an insufficient showing at any prongnbles the entire persorarisdiction Jenga
tower.?! Theplaintiff bears the burden of showitigat the defendangither purposefully
direct[ed][her] activitiestoward the forum or purposefully avad] [herself] of the privileges of
conducting activities in the forum,” depending on whether her claims sound in tort or irct;q
and hat her clairs “arisd] out of or relates to the defendantdorumrelated activities ?? If the

plaintiff meets her burden, the burden shifts to the defendédptesent a compelling case” tha

18 1nt'l Shoe Co. v. WashingtpB826 U.S. 310, 316 (1945) (quotiMjlliken v. Meyer 311 U.S.
457, 463 (1940)).

7Walden 571 U.S. at 283-84 (quotimgeeton v. HustleMag., Inc, 465 U.S. 770, 775 (1984)
(internal quotation marks omitted).

181d. at 285 (citingBurger King Corp. VRudzewicz471 U.S. 462, 478 (1985)).
19 Hanson v. Bncklg 357 U.S. 235, 253 (1958).

20 Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 802 (citingake v. Lake817 F.2d
1416, 1421 (9th Cir. 1987)).

21 Omeluk v. Langsten Slip & Batbyggeri ABR F.3d 267, 270 (9th Cir. 199Boschetto v.
Hansing 539 F.3d 1011, 1016 (9th Cir. 2008) (citidgbble Beach Co. v. Cadd453 F.3d
1151, 1155 (9th Cir. 2006)) (“[1]f the plaintiff fails at the first step, the jurisdictiamgliiry ends
and the case must biesmissed.”).

22 Axiom Foods, Inc. v. Acerchem Int'l., In874 F.3d 1064, 1068 (9th Cir. 2017) (quotidgje
Food Co., Inc. v. Watt$803 F.3d 1104, 1111 (9th Cir. 2002)) (internal quotation marks omi
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jurisdiction would be unreasonalt&.Cosper’s failure to show either purposeful availment gr

direction at the first prong begins and ends my personal-jurisdiction analysis.

1 Cosper neither purposefully directed activities to, nor purposefully
availed herself of the ben€efits of, Nevada.

Although often lumped into one category, purposeful availment and purposeful dir¢ction

“are, in fact, two distinct concegtsand the Ninth Circuit has instructed courts to apply a
different analysis to cases sounding in tort than those sounding in céftiius court lacks
jurisdiction over Cospernder either analysisecause it was Sivil whanilaterallyushered
Cosper into Nevada—not Cosper’s purposeful acts. Because | find that Sivil has het met|
burden at the first prong of the specific-jurisdiction analysis, | need not and do not ctimsider
remaining prong$®
a. Purposeful availment

Courts apply a pposefutavailment analysit contract case¥. Under this analysishe
plaintiff must showthat thedefendant “performed some type of affirmative condilnett] allows
or promotes the transaction of business within the forum statélérely contracting with the
nonresident defendant is insufficient to establish jurisdicdfomstead, the focus is on whether

the defendant’s “business activities reach out beyond one state and create continuing

23 SchwarzeneggeB74 F.3dat 802 (quotingBurger King, 471 U.S. at 477).
241d.

25d.

261d.

27 Sher v. Johnsqr9ll F.2d 1357, 1362 (9th Cir. 1990).

28 Boschettp539 F.3cht 1017 (citingBurger King 471 U.S. at 478).
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relationships and obligations with citizens of another st&téri Boschetto v. Hansinghe
Ninth Circuit held that @alesperson’sone-shot affair” selling a car to the forum resident wa|
insufficient to establish personal jurisdiction in the sketeause the salespersiid not create
any ongoing obligations with the plaintiff in the st&teThe Boschettacourt explained thahe
contract’s performance did not force the defendants to do any other business iarthesor
exercising jurisdiction would be impermissibfe

All events thatould tie Cosper to thforum startand endwith Sivil. Assuming, withou
deciding,thatCosper can be sued for breaching the insurance cor@naitfails to establish tha
Cosper purposefiyl availed herself of the benefits of Nevdaacontracting wer an Alaskan
property3? Sivil does not dispute that she entered the insurance contract in 2014 while sh
living in Alaska2® So if her claim is based on Cosper breaching the original contract, Sivil
not established that Cosper availed herself of any benefit from Nevada beehgsatitact doe
not permit or promote any business within Nevada.

If her claim is instead based on a breach of the modification to the policy, Sivil has
established that Cosper took any affirmative steps to transact business in Nexeal#.
CospercalledSivil while Sivil was in Nevad#o follow up with Sivil about the policy

modification or claimsit was Sivil who initiated the contact and unilaterally brought Cospe

29 Travelers Health Ass'n v. Virginia, ex rel. State Corp. Comi3@9 U.S. 643, 647 (1950).
30 Boschettp539 F.3d at 1017.
3.

32t is unlikely that Sivil could succeed against Cosper for breach of contract bebausas no
alleged that Cosper was a party to the contr@trk Cnty. v. Bonanza No, 615 P.2d 939, 94
(Nev. 1980) (“As a general rule, nondiable upon a contract except those who are parties t
it.”). InsteadSivil maintains thashe only sued Cosper for Cosper’s tortious conduct and as
agent of Country Mutual. ECF No. 18 at 4.

33ECFNo.latf7.
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phone call into Nevad¥. And like theBoschettalefendants, whose contractual performance

was not required in the forum, Cosper and Country Mutual’s obligations required perform
Alaska2® For example, Sivil alleges that the Cosper’s “bad faith failure to reasonably and
promptly investigate and process” her claim could only obligate Ctsperestigate the
damage in Alaska. Thus, Sivil has failed to demonstrate purposeful availment.
b. Purposeful direction

Fortort-based cases, courts apply the purposeful-direction testh wdguires the
defendant to “commit[] an intentional act” that is “expressly aimed at the forurh atate
causes “harm that the defendant knows is likely to be suffered in the forum®$taiee” Ninth
Circuit has instructed courts to “look to the defent’s contacts with the forum [s]tate itself, n
the defendant’s contacts with persons who reside tRérérid although “a theory of
individualized targeting may remain relevant to the minimum contacts inquiry, it will nd@g o
own, support the exeise of specific jurisdiction. . . ®® The Ninth Circuit dealt withra

analogous issue to this caseHuant v. Erie Insurance Groyjn which an insurance company

refused to pay medical benefits in one stai@yingthe plaintiffno choice but to move to a state

that the company would covét. TheHunt court held that although the insurance company

communicatedvith the plaintiffwhile she wain the new state and senail there, it was the

341d. at T 8 (‘Sivil contacted Country and spoke with Tiffanie Cosper. Ms. Sivil informed
Country that she had listed her Alaska home and . . . requested that the personal proper
coverage be removed only.”) (emphasis added).

% Seid.at 11 16, 17, 23.

3¢ Mavrix Photo, Inc. v. Brandechs, Inc., 647 F.3d 1218, 1228 (9th Cir. 2011) (quoting
Brayton Purcell LLP v. Recordon & Record@®6 F.3d 1124, 1127 (9th Cir. 2010)).

37 Picot v. Weston780 F.3d 1206, 121415 (9th Cir. 2015).
38 Axiom Foods874 F.3d at 1070 (citingicot, 780 F.3dat 1214—15).
39 Hunt v. Erie Ins. Group728 F.2d 1244, 1248 (9th Cir. 1984).
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plaintiff's “move to California [that] forced [the defendant] to send mail &b fb]tate
concerning her claim*

It is unclear from Sivil's complaint when Cosper made the allegedly tortious staten
to Sivil. Although she alleges that she spoke with Cosper to modify the policy and infers
Cosper processed her claim, the basis for Sivil's claims apfebae representations that Cos
made in 2014 when Sivil first purchased the policy. So Sieikim is either that (IJosper
made false statements to e2014 and failed to recommend an appropriate policy for her,
which led to the wrongful denial of benefits years later; or (2) when Sivil rdamiido amend
her policy, Cosper led her astray and the policy modification allowed Country Mutual to
wrongfully deny Sivil's claim. Although Sivil’'s complaint and her briefing on this issue atel
that her complaint is based on the first scendriwither establisksthat Cosper purposefully
directed any activities to Nevada.

If Sivil’s claim is based on Cosper’s 2014 promises, then Cosper has no tie to Nev
becausgat that point, all parties weghysicallyin Alaska®? Sivil, although living in Nevada

when theproperty waslamage, did not injuriously rely on any of Cosper’s statements whilg

401d.

41 See, e.g ECF No. 1 at 11 17 (“Defendants breached their duties and agreements witff F
by failing, for example, to properly explain the coverages, the limitations of coveaagksr
evaluate Sivil's insurance needs, procure the necessary coverages request@iaeac tSivil
as requested.”), 31 (“[T]he [d]efendants made certain representations plahiff at the time
of the negotiations for insurance during the purchase, and/or thereafter. Defendant Cosp
represented that the insurance policy it [sic] was procuring for Sivil would pravid&bility
[sic] and property protection in the event of a loss to the Insured Location.”), 57 (alleging 1
the defendants “knew that [their] explanations regarding the [p]olicy and/or geseneuld
later allow [them] to wrongfully deny claims under the [p]olicy”) (emphasis added).

42ECF Nos. 1 at 7, 18 at 12/hile[Sivil] resided in Alaska[Sivil] received a

recommendation to procure the [p]olicy through Defendant Country, specifically Country’s

agent, Defendant Cosper”) (emphasis added).
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Sivil lived in Nevada, even if she now calls it home. Inst&adl claims that the “[d]efendants
made certain representations to [her] at the time of the negotiations for irsduaimg the
purchase, and/or thereafté?.”She also contends that the “[d]efendants knew that [their]
explanations regarding the [p]olicy and/or coverages would later allow [teemphgfully
deny claims under the [p]olicy@nd that Sivil “justifiably relied on [the defdants’]
misrepresentations and believed she had proper coverdyefohe of these statements show
that Cosper directed any activity to Nevada, even if Sivil later moved here. T$tuas jt was
the plaintiff’'s move to another state that brought the defendant into the fokduminthe only
reason Cosper’s words touched Nevada'’s cell towers was'Sivil.

Even ifl readSivil's claim to allegehat when she sought to modify her policy, Cosps
left out key details and was involved in the wrongful denial of her cliat still impermissibly
shifts the focus away from Cosper’s actions in the forutretacontact with Sivif® Cosper and
Sivil's phone calls are the extent of Cosper’s connection to Net/adat fleeting conversation
about an Alaskan contract and an Alaskan property with someone who now happens to b
another state do not form the systematic contacts necessary to establisttipmisdecause
Sivil, from Nevada, first reached out to Cosper to modify her policy and discuss hes,elaen

if Cosper intentionally acted when she returned Sivil's calls and knew that Ss/ihviNevada,

“ECF No. 1 at 1 31.
*1d. at 1 58-59.

45 This deficiency in Sivil’s claim alsch®ws that she cannot establish the causation prong d
specificjurisdiction analysis because Cosper’s only contgitt Nevada happened after Sivil
claims Cosper made the fraudulent representatiBafiard v. Savage65 F.3d 1495, 1500 (9th
Cir. 1995) (“We rely on &but for’ test to determine whether a particular claim arises out of
forum-related activities and thereby satisfies the second requiremesmeaficjurisdiction”’).

46 Picot, 780 F.3d at 1214-15.
47 SeeECF No. 161 at 115-6 (Cospedeclaration).
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Sivil fails to establistthat Cosper knew Siwvas “likely to suffer harm” in Nevadhay denying
her claim for damage to Sivil's Alaskan propefly.

B. Sivil's agency theory for personal jurisdiction is misplaced.

Sivil also claimghat Cosper might be an agent of Country Muaradthussubject tathis
court’s jurisdiction undebavis v. Metro Productions, Incwhich she argues extends persona
jurisdiction to agents of corporations that themselves do not dispute jurisdittBrt that is not
whatDavisholds. TheDaviscourt made cleahat an officer of a corporation may be subject
personal jurisdictionds long aghe court findsthat she hassufficient minimum contacts with
[the state].®® The court explained that “the correct jurisdictional inquis/the contacts that
[the defendants] each had with [the state] relative to th[e] dispdt&&cause | find that Cospg
lacks sufficient minimum contacts with Nevadlaannot extena potential jurisdictional reach
over Country Mutual to her aridleny Sivil’s invitation to do so.

Il. Sivil fails to demand an adequate amount in controversy to establish jurisclion.

Having dismissed Sivil's claims against Cosper for lack of personal jur@di¢thow

turn to whether Sivil's complaint establishes this court’s jurisdiction dwecase. A party may

notwaive subjecmatter jurisdictio and a court masaise the issue sua spofteFederal courts

maintain jurisdiction over a limited set of casegluding those predicated on “diversity

jurisdiction,” which requiresompletediversity between the parti@sd an amount in

48 See Mavrix Photd47 F.3d at 1228.

49 ECF No. 18 at 8.

S0 Davis, 885 F.2d at 522 (emphasis added).
51d.

52Snell v. Cleveland, Inc316 F.3d 822, 826 (9th Cir. 2002) (citing Fed. R. Civ. P. 12(h)(3)).
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controversy exceeding $75,000:W here the plaintiff originally files in federal coutthe
amount in controversy is determined from the face of the pleadiffy#And the court must
accept the sum alleged by the plaintiff that is made in good*faithcourt may dismissra
actionfor failure to meet the amouirt-controversy requirement when it appears “to a legal
certainty that the claim is really for less thha jurisdictional amount>®

Sivil's complaint fails to establish the basis for this court’s jurisdiction. Firsi;sSiv
complaint alleges only her domicité But this falls short of Rule 8’s requirement that a
complaint include a “short and plastatement” of the court’s jurisdictioJnder 28 U.S.C.
§ 1332, a corporation’s citizenship is each state in which it is incorporated and twhere i
maintains its principal place of business. Sivil's complaint alleges only that Cédutnal is
“a foreigncorporation transacting business in Clark County, Nevada” and fails to establish
Country Mutual’s principal place of business is outside of Nevada to establish ammplet
diversity 8

Second, Sivil's complaint fails to satisfy the amoumtontroverg requiremenbecause
shemerely seeks damages “in excess 0f$15,000[].®° Sivil arguesthat, because each of hg

claims for relief include the same request for damages and one claim in excess of $10,00

328 U.S.C. § 1332.

54 Geographic Expeditions, Inc. v. Estate of Lhotka ex rel. Lh&®@ F.3d 1102, 1106 (9th Ci
2010) (quotingCrum v. Circus Enters231 F.3d 1129, 1131 (9th Cir. 2000)).

5 Crum, 231 F.3d 1129, 1131 (9th Cir. 2000).

%6 Budget Rent-A-Car, Inc. v. HigashiguchD9 F.3d 1471, 1473 (9th Cir. 1997) (quotity
Paul Mercury Indem. Co. v. Red Cab (203 U.S. 283, 289 (1938)).

® ECF No. 1 af] 1.

%8 Sivil also fails to make any mention of Cosper’s domiceeECF No. 1 at 2. But becaus
| dismiss Cosper from this case, this pleading deficiency is now irrelevant.

S9ECF No. 16 at 8.
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in total her claims are worth $100,080Generally, a plaintiff may aggregaa# her claims
against a single defendaotreach the jurisdictional threshoft Sivil's prayer for relief only
seeks damages above $15,000, making it unlikely that she alleges damages worth over §
But even assuming Sivil has alleged separate claims in excess of $15,000, sheleate tat
least $75,000.01 becautbeee of her claims amaerely alternatevays for her to recover the
insurance policy’s limfZ—an amounshe claimssaguelyis only “in excess of . . . $15,006%
Thus, even assumirger remaining claims are woréhtotal 0f$55,000, the remaining $15,000
she alleges as tipolicy-limit damages only get her to $70,000.

So | dismisghe remainder of this actidor lack of subjectatter jurisdiction. Bt
because no party has averred what the policy limit is, dedicatingesfivee sentences total to
this argument? it is not clear to a legal certaintyat this juncture-that Sivilcannot recover
over $75,000, and | dismiss without prejudicel with leave to amendf Sivil wishes to amenc

her complaint, she must truthfulilegefacts showing damages totaling at least $75,000.01

%0 d.

61 SkyMed, Inc. v. Fed. AviatioAdmin, 965 F.3d 960, 966—67 (9th Cir. 2020) (quotBryder
v. Harris, 394 U.S. 332, 335 (1969)). Because Country Mutual is the only remaining defe
| consider only whether aggregation of her claims against Country Mutual is proper.

62 ECF No. 1 at 11 18 (alleging the claim exists “to recover amounts due under the insural
policy”), 23 (same) 50 (same)

31d. at 11 19, 24, 51.

64 Breach of contract/breach of good faith and fair dealing/unfair trade pra@ice600.01) +
negligent misrepresentation ($15,000.01) + negligence ($15,000.01) + fraud in the inducq
($15,000.01) + interference with prospective economic advantage ($10,000.01) = $70,00
Although Sivil also seeks attorneys’ fees and punitive damages, she does not include evsg
rough estimee of what those daages would be, so | do not consider them.

% SeeECF No. 18 at 16 (arguing that Sivil isn’'t “required to plead with exactness the amo
which [she] seeks in the [clomplaint” but instead that her six causes of actioretbath worth
$15,000, and one that is worth $10,000 “at a minimum” show “damages in excess of” $1(
ECF No. 23 (responding only that “[t]his is entirely nonsensical” and that the “[clompmaiits
face, fails to assert damages in excess of $75,000.00").
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Although Sivil does not at this point need to know the exact amount of her damages, she

plead at least the statutory requiremeBhe must also include a short and plain statement

establishmg this court’s jurisdiction and allege the basis for the parties’ diversity.
Conclusion

IT IS THEREFORE ORDEREI[Rhat Defendant Tiffanie Cosper’s motion to dismiss
[ECF No. 16]is GRANTED, and the claims against Cosper are dismissed for lack of
personal jurisdiction. The Clerk of Court is directed TEERMINATE Cosper as a defendant|
in this action.

IT IS FURTHER ORDERED th&ivil's claims against Country Mutual Insurance arg
dismissed without prejudider apparent lack of subjeatatter jurisdictiorand with leave to
amend. Sivil has until December 14, 2020, to amend her complaint consistent with his of
she fails to do sdhe court will construe the failure to amend as an inability to plead facts t

establish subjeanatter jurisdition, and this case will be closed without further prior notice.

must

der.

U.S. District.Jublge Jelniter A. Dors
November 30, 202
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