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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Alyssa Ball et al. Case No.: 2:20-cv-00888AD-BNW

Plaintiffs Order Granting Motion to Compel

Arbitration , Denying Motions to Dismiss
V. and for a Preliminary Injunction , and
Overruling Objection
Skillz Inc.,
[ECF Ncs. 21, 22, 23, 40]
Defendant

Defendant Skillz Inc. operates a mobile gaming platform, hosting several gamigs
users compete for money and prizes. The plaintiftbis case are all former users of Skillz's
“21 Blitz” game. They raise a host of claims arising out of their use of Skillz’slenap,
including allegations that Skillz operates an illegal online casiB&illz moves to compel
arbitration of theplaintiffs’ claims according to their game’s Terms of Service and to dismis
plaintiffs’ declaratoryjudgment claimg. One plaintiff moves for a preliminary injunction,
requesting that | enjoin Skilfzom advertising in her home stateBecausd1) the plaintiffs
agreed to the Terms of Service by creating accounts in Skillz’s ap(2)he arbitration
agreement in the Terms of Service is valid and enforceable, | grant Skidltisnto compel
arbitraton and deny as mods motion to dismiss. | also deny the motion for a preliminary
injunction because the moving plaintiff has not shown that an injunction is necessary teep

her arbitrable claims.

1 SeeECF No. 11.
2 ECF Nos. 22, 23.
3 ECF No. 21.
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Background
Skillz operates several mobipdnone games, including 21 Blitz, a solitastgle game
that borrows rules from blackjaékSkillz’s platform allows users to play this game in héad
head matches against other users for cash prikasers want to join these competitions, the
arerequired to register and save an accSulthen saving their accounts, users encouhtsr

screen:

Enter Your Date of Birth

5/19/1991

The text directly below the “Next” buttaieads,'By tapping ‘Next,’ | agree to the Terms of

Service and the Privacy Policghd is hyperlinked to bring users to the full text of Skillz’s

4 ECF No. 11 at 5-7.
S ECF No. 22-2 at 2.




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Terms of Service and Privacy PoligyThe first provision of the Terms of Service staia all
capital letters, that all claims “arising out of or relating to” Skillz’'s Terms of Sexigts
software must be reb@d through arbitration. This opening provision references Section 14
the Terms, which provides details about resolving disputes via arbitfafMirthree plaintiffs
registered accounts on Skillz's platform, and therefore were required tohgesereen
described above.

The plaintiffs all played 21 Blitz with varying levels of succ&s#lyssa Ball and John
Prignano were quite successful, both competing for and winning significant sums of mong
After accusingother players of cheating, Baind Prignano were locked out of their Skillz
accounts Theysued Skillzunder several fraud theoriedleging that Skillz violated itantk
cheating policy by not reimbursing money lost against known cheaters and not paying ou
prizes that wergromised! After seeingnewscoverage of Ball and Prignano’s complaint,
plaintiff Jane Ro& contacted Ball and Prignano’s counsel, asking to be added to the laws
Roe had seen advertisements for 21 Blitz that touted the game as an easy waydgtraak

money!® She started playing the game, and in seven months she had lost more than'$6d

6 ECF No. 11 at 19-20; ECF No. 22-2 at 3.
"ECF No. 22-5 at 2.

81d. at 16-18.

9 ECF No. 11 at 19-20; ECF No. 22at 4-5.
0ECF No. 11 at 8-13, 17-19.

1 ECF No. 1.

12 Jane Roe moved to proceed under a fictitious name, ECF No. 10, but that motion has |
denied, ECF No. 39. But because the order denying her motion did not require her to rey
true name until after the court resolved the pending motion to dismiss, | réfat paintiffin
this order by heri€titious name.

13ECF No. 11 at 17.
141d.
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She allegethat21 Blitz triggered a gambling addiction that eventually led to her losing herllife

savings and becoming suicidal.The plaintiffs’ amended complaint added Roe as a plaintif

along with consumer-protection counts alleging that Skillz's advertisements &atigul
concealed thpossibility that users would lose money playing its gatfes.
After the plaintiffs filed their amended complaint, Roe individually moved for a

preliminary injunctiont’ She requests that the court enjoin Skillz's advertising in her homg

of Colorado because the trauma she suffered as a result of losing so much money playing 21

Blitz is re-triggered every time she sees one of Skillz’s dew. its partSkillz moves to compel
arbitration under the Terms of Servitand to dismiss the plaintiffs’ claims for declaratory
judgmens 1°

Discussion
A. Skillz’s Motion to Compel Arbitration [ECF No. 22]

The Federal Arbitration Act (FAA) states that “[a] written proersin any . . . contract
evidencing a transaction involving commerce to settle by arbitration a controvasay(j aut of
the contract or transaction “shall be valid, irrevocable, and enforceable saveicpanainds
as exist at law or in equity for the revocation of any contréciThe FAA permits any party

“aggrieved by the alleged failuregglect, or refusal of another to arbitrate under a written

151d. at 1718.
1%1d. at 18-19.
17 ECF No. 21.
18 ECF No. 22.
19 ECF No. 23.
29U.S.C.§82.




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

agreement for arbitration” to petition any federal district court for an oaiepelling arbitratior
in the manner provided for in the arbitration agreerént.

Congress enacted the FAA nearB0lyears ago “toreverse centuries of judicial hostility

to arbitration agreements . by placing arbitration agreements ‘upon the same footing as other

contracts” 2> The FAA “establishes a federal policy favoring arbitration, requiring[tiuatrts]

rigorously enforce agreements to arbitrateind provides “thawhere [a]contract contains an
arbitration clause, there is a presumption of arbitrabil#§."By its terms, theAct ‘leaves no
place for the exercise of discretion by a district court, but instead martiktesstrict courts
shall direct the parties to proceed to arbitration on issues as to which an aragieement
has been signed?®
The districtcourts role under the FAA is “limited to determining (@hether a valid

agreement to arbitrate exists and, if it doesy(2¢ther the agreement encompasses the disgute
at issue.?® In answering these questions, the court must “interpret the contract by applying

general statéaw principles of contract interpretation, while giving due regard to the federa

policy in favor of arbitration by resolving ambiguities as to the scope of arbitratiomanda

arbitration.”®” The party seeking to compel arbitration has the burden to show that both of these

21|d. at § 4.

22 Shearson/Am. Exp., Inc. v. McMahd82 U.S. 220, 225-26 (1987) (quoti@igherk v.
Alberto-Culver Co, 417 U.S. 506, 510 (1974)hternal citation and alteration marks omitted),.

231d. at 226 (internal quotation marks omitted).

24 Comedy Club, Inc. v. Improv West Assp653 F.3d 1277, 1284 (9th Cir. 2009) (quoting
AT&T Techs, Inc v. Commc’ns Workers of M5 U.S. 643, 650 (1986)).

25 Chiron Corp. v. Ortho Diagnostic Syg07 F.3d 1126, 1130 (9th Cir.2000) (quotidgan
Witter Reynolds Inc. v. Byrd70 U.S. 213, 218 (1985) (emphasis in original)).

26d.
27 \Wagner v. Stratton Oakmont, In83 F.3d 1046, 1049 (9th Cir. 1996).

5
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questions must be answered in the affirmativélf the response is affirmative on both counts

then the [FAA] requires the court to enforce the arbitration agreement in accenddh its
terms.’®®

The plaintiffs do not disputinat their claims fall within the scope of the agreement.
They instead attack the agreement’s validity, arguing first that they neveraifiely agreed tq
the Terms of Service by clicking the “Next” button when registering their accounty. aldue
argue that the arbitration agreement is procedurally and substantively unconscamuhttiat,
because the Terms of Service weot supported by lawful consideratidghe agreemens
wholly invalid, and the arbitration provision should not be enforced.

1. The plaintiffs agreed to the Terms of Service.

The plaintiffs first argue that they are not bound by the Terms of Service beuay sk
not agree tit when they signed ufy. They contend that there is no mutual assent to suppo
formation of a contract, so they are not bound by the Té&ms.

“In the context of online agreements, the existence of mutual assent turns on Wieef]
consumer had reasonable notice of the terhservice agreement? Courts have recognized
two forms of online user agreements “browsewrap” agreementa,website owner seeks to
bind users to terms and conditions by posting them somewhere on the website, usuaibleq]

through a hyperlink® Websites using browsewrap agreements uspaby a statement

28 Nguyen v. Barnes and Noble, In£63 F.3d 1171, 1175 (9th Cir. 201Ashbey v. Archstone
Prop. Mgmt., Inc.785 F.3d 1320, 1323 (9th Cir. 2015).

29 Chiron Corp, 207 F.3d at 1130.

30 ECF No. 27 at 11-14.

3.

32Wilson v. Huuuge, Inc944 F.3d 1212, 1219 (9th Cir. 2019).

33 Nguyen v. Barnes & Noble, In@63 F.3d 1171, 1175-76 (9th Cir. 2014).
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somewhere on the site that users are bound by these terms simply through contidtiéal usg
contrast, a “clickwrap” agreement requires users to expressly manifest, agten by clicking
an “l accept” button after being forced to vidve termsof service® Because clickwrap
agreementgenerally do a better job of placing users on notice of the terms and provide ar
opportunity for users to review them before continuing to ugelsite,courts are more likely t
enforce thenover browsewraystyle agreement® But regardless of the categorization of the
agreement at isspthe most important question is whether the notice given was suffitient.
The Skillzagreement falls somewhdretween browsewrap and clickwrapsers do
not have to take an extra step to acknowledge the agreement before creatangtheits, but
Skillz does not attempt to bind users with a passive statement about the existeaderms
either3® Courts have found that this type of hybaigteemengjives proper notice to consumer
if (1) the hyperlink to the terms is close to the butt@tusersmustinteract with and?2) users
are given a reasonable opportunity to read the terms and understand the consequeirces

assent before clicking through.When a user signs up foSkillz accountshe isprompted to

341d.
4.
31d. at 1176.

37 Fagerstrom v. Amazon, Ind41 F. Supp. 3d 1051, 1068 n.6 (S.D. Cal. 204f8)) sub nom.
Wisely v. Amazon, Incf09 Fed. App’x 862 (9th Cir. 2017) (holding that users had sufficien
notice of Amazon’s Conditions of Use, which was hyperlinked in the text directly bleéow t
“Place Your Order” button).

38 An example of a browsewrap agreement in a mqifilene game is seen\Wilson v. Huuuge

Inc., 944 F.3d at 1220. Wilson a mobile game developer never notified its users that it had

terms of service and buried a link to thenthe game’s settings, where users were unlikely t
find it. 1d. The Ninth Circuit refused to bind users to terms that they had to “seek out or s}
upon.” Id. The facts here are nothing like thosé\iiison.

39 SeeFteja v. Facebook, Inc841 F. Supp. 2d 829, 837-41 (S.D. N.Y. 2012) (collecting cas
and finding that Facebook’s Terms of Use, whidrelinked below the “Sign Up” button, eve
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enterher birthday and tap “Next.” The text below the “Next” button reads, “By tapping ‘Ne
agree to the Terms of Service and the Privacy Policy.” This text is hyperlinked terthe af
Service The text is immediately underneath the “Next” button, and the user doesn’t have
scroll to see it. Itis in a contrasting color from the background, making it stand out when
looking at the screen. The user is therefore “informed of the consequefiteq assenting
click and [is] shown, immediately below, where to click to understand those consesjifénc
This is enough to bind thdgintiffs to the Terms of Service.

The plaintiffs argue that is not enough that Skillz notified users of the consequencs
hitting “Next” and provided a link to explain thosensequencego be enforceable, any online
user agreement must be a pure clickwrap agreenidr law, however, does not so hold. Tr
the casethatthe plaintiffs cite to support this notion edllied on the presence of this step to
hold that the agements were enforceabl®&ut none of thoseasegequiredthat extra stepFor

example, irPetrie v. GoSmith, Incthe District of Colorado upheld an agreemanvhichthe

plaintiff checked a box next to an advisory with a hyperlink to the terms on a differerft:page.

Nothing in that case states that having the check-box next to the advisory saageémeent,
and the court even noted that all that courts “routinely” uphold online agreements as long
website owner provided reasonable active or constructive notice of the tedriteeaiser
manifested assent to thefh.Just because courts approved one method of obtaining assen

online agreements does not mean that any other method is invalid. While an additional s

enforceable because a reasonably prudent user would see the notice and reeresthefore
proceeding).

401d. at 840.
41 petrie v. GoSmith, Inc360 F. Supp. 3d 1159, 1163 (D. Colo. 2019).
421|d. at 1161.
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would provide additional notice to users that there were consequences to signing up far g
accountplaintiffs have not shown that the law required that.stdpnd that he plaintiffshere
were given sufficient constructive notice of the Terms of Service and retifassent to it by
tapping the “Next” button in the sign-up process.

2. The arbitration agreement is not unconscionable.

The plaintiffs next argue that, even if they had agreed to be bound by the Terms of
Service, the arbitration agreement is unenforceable because it is unconscidriGalrerally,
both procedural and substantive unconscionability must be present . . . for a court to exer
discretion to refuse to enfoe a clause as unconscionatfté.”

a. Procedural unconscionability

“An arbitration clause is procedurally unconscionable when a party has no ‘meanir]
opportunity to agree to the clause terms either because of unequal bargaining powaat, as
adhesion contract, or because the clause and its effects are not readilynastesgon a
review of the contract.*® The plaintiffs argue that the agreement is procedurally
unconscionable because it is a “prototypical” adhesion corffrath adhesin contract is a
“standardized contract form offered to consumers of goods and services egsamtalake it
or leave it’ basis, without affording the consumer a realistic opportunity to bargdiander

such conditions that the consumer cannot obtain the desired product or service except by

43 ECF No. 27 at 14-19.

44D.R. Horton, Inc. v. Greegr®6 P.3d 1159, 1162 (Nev. 2004).

45 Gonski v. Second Jud. Dist. Cqu2tt5 P.3d 1164, 1169 (Nev. 2010).
46 ECF No. 27 at 18.
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acquiescing to the form of the contratt. The “distinctive feature” of adhesion contracts is t
the party being offered the contract has “no choice as to its téfms.”

The Skillzagreement is aadhesion contract. The plaintiffs, when attempting to use
Skillz’s service, were presented with a stock form contract that they hdwie dut to accept
if they wanted to continue to use Skillz’s app. Skillz argues that the plaintiffs stidl ha
meaningful chaie about whether to accept the Terms of Servi€éhey didn’t agree with the
Terms, they were free to reject Skillz’s offer and seek entertainment elseWignt the inquiry
here is not whether the plaintiffs were able to play a different game if they diaint to accept
Skillz’s terms; the focus imsteadon whether the plaintiffs were in a position to negotiate th
contract’s terms. And the way the agreement was presented to the plaingfthga no
meaningful choice about the contract’s terms. So, the agreement is procedurallyionedes.

b. Substantive unconscionability

But to avoid enforcement of the arbitration agreement, the plaialstseed to show
that the agreement is substantively unconscionable. Substantive unconscionabilitydocus
whether an agreement’s terms are-sited or bilaterat® Theplaintiffs’ sole argument here is
that the agreement is substantively unconscionable because it requires théopsptiethe feeg
and cost$! Arbitration agreements that require the parties to split fees are substantively

unconscionablé? and the agreement here does just that. However, the agreement also c(

47 Obstetrics & Gynecologists William G. Wixted, M.D., Patrick M. Flanagan, M.D.,amilF.
Robinson, M.D. Ltd. v. Pepped93 P.2d 1259, 1260 (Nev. 1985).

48 d.

49 ECF No. 36 at 8.

S0D.R. Horton, Inc.96 P.3d at 1162—63.

S1ECF No. 27 at 16-17.

52 Ting v. AT&T 319 F.3d 1126, 1151 (9th Cir. 2003).
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severability provision, stating that if any provision is held unenforceable, that provision wg
ineffective without affecting the rest of the Terms of Servic&his clause preserves the parti

agreement to arbitrate because the provision splitting fees is collateral kaue @ompelling

uld be

eS

arbitration®* With this provision severed fno the remainder of the arbitration agreement, there

is no other apparent substantive unconscionability. And because the plaintiffs need to shiow that

the agreement was both procedurally and substantively unconscionable to avoid enforcel

their argument that the arbitration agreement was unconscionable fails.
3. Whether the Terms of Service agreement isinvalid isa question for the
arbitrator.

The plaintiffs’ final argument against enforcement of the arbitration agreesiat
there is no legal consideration supporting the Terms of Service, rendering the entineesugres
arbitrationprovisions included—invali@® Skillz responds that the plaintiffs’ argument goes
the validity of the contract as a whole, so it should be resolved by the arbitratothender
principles articulated iBuckeye Check Cashing, Inc. v. Cardegha

In BuckeyetheUnited StateSupreme Court considered an appeal from the Florida
Supreme Court’s decision that a defendant’'s motion to compel arbitration should have be
denied. The plaintiff brought a class action alleging that Buckeye was charging usatieésus

under a “Deferred Deposit and Disclosure AgreemehiThe High Courtexplainedhat

>3 ECF No. 22-5 at 19.

54 Linebarger v. Deving214 P. 532, 534 (Nev. 1923%ee alscCox v. Station Casinos, LL.C
2014 WL 3747605 at *4-5 (D. Nev. June 25, 2014).

SSECF No. 27 at 19-25.
56 ECF No. 36 at 12—14.
5" Buckeye Check Cashing, Inc. v. Cardedsdb U.S. 440, 443 (2006).
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challenges to the validity of arbitration agreements “upon such grounds as exisbat law
inequity for the revocation of any contract” fall into two categotfe$he first type “challenges
specifically the validity of the agreement to arbitrate The second type “challenges the
contract as a whole, either on a ground that directly affects the entire agtderg., the
agreement was fraudulently induced), or on the ground that the illegality of one of the o
provisions renders the whole contract invalitl. The Court then noted that, “as a matter of
substantive federal arbitration law, an arbitration provision is severabletiremainder of th
contract” and, “unless the challenge is to the arbitration clause itself, theoisthe contract’s
validity is considered by the arbitrator in the firsttance.®® It ultimately heldthat the case w4
arbitrable because the plaintiffs’ challenge was to the contract as a wholahathtr the
arbitration provisionspecifically.®?

Here, he plaintiffs allege that the arbitration agreement is invaichuse the illegality ¢
Skillz’s operation rendereithe entire Terms of Servie®id ab initia®® The plaintiffs attempt ta
couch this challenge as oggecificto the arbitration agreement in their response to Skillz’s
motion. At bottom, however, it is a challenge to the validity of the entire contract, which, u
Buckeyeshould be resolved in arbitration. Much likeBackeyewhere the plaintiffs argued
thatthere was no enforceable contract because the berwfitled was a illegal, usurious loan

the plaintiffs here argue that the Terms of Service (including the anitragreement) aneid

*81d. at 444.

91d.

%01d.

°L1d. at 445-46
%21d. at 444, 446.

% ECF No. 11 at 34.
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because the benefit provided was access to an illegdliggnplatform. UndeBuckeyethe
plaintiffs’ challenge totte legality of the contract must be resolved in arbitration.

Because the plaintiffs have failed to show that the arbitration agreemenvadidpt
must enforce it. Having found that the arbitration agreement iswdhdhe feesplitting
provision €vered | can either stay the case pending the arbitration or dismiss it without
prejudice®* Because all of the plaintiffs’ claims fall within the agreement’s scoperrliststhis
action without prejudice and order the parties to arbitrate the plairdifims in accordance
with their agreemenmminusthe severed fesplitting provision®®
B. Jane Roe’s Motion for a Preliminary Injunction [ECF No. 21]

Skillz argues that | should not grant Roe’s motion for a preliminary injunction if I gr
its motion to compel arbitration. It contends that, because the parties agresttdteaheir
claims, questions of interim relief should be resolved by the arbiffatorresponse, Roe only
incorporates hesrguments against the motion to comyel.

“[A] district court may issue interim injunctive relief on arbitrable claims if interihef¢
iS necessary to preserve the status quo and the meaningfulness of the arbitratien pro€és
Roe’s requestenhjunction is not necessary to preserve the status gqudéaet, as a mandatory
injunction it would it would upset the status quo—and she presents no argument about w

the injunction would preserve the meaningfulness of the arbitration process. MoacaNiey

649 U.S.C. § 3Sparling v. Hoffman Constr. G864 F.2d 635, 638 (9th Cir. 1988).

65 Becausé dismiss all of the plaintiffs’ claims based on the arbitration agreermeetyas
moot Skillz’s motion to dismiss the declaratgrydgment claims.

66 ECF No. 28 at 12-14.
67 ECF No. 35 at 6—7.

%8 Toyo Tire Holdings of Am. Inc. v. Continental Tire N. Am.,, IB@9 F.3d 975, 982 (9th Cir.
2010).
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on the preliminary injunction woultteclaim for the judiciary a matter assigned by the partie
arbitration” by prejudging the question at the center of Roe’s claims against®®killz.

Roe does not dispute that the applicable arbitration rules would allow her to seek &
preliminaryinjunction from the arbitratof® and she has not shown that the injunction is
necessary to preserve her arbitrable rights. So, | deny her motion for a prelimjunaction
without prejudice to heability to renew her request for such reliffore the arbitrator.

C. Jane Roe’s Objection to the Magistrate Judge Order [ECF No. 70]

1

When Jane Roe joined this case, stieght permission to proceed under a fictitious ngme

and to seal the certificate of interespadties’* Last month, Magistrate Jud§eenda Weksler
denied both motion& She ordered Roe to amend her complaint using her truewigne
fourteen days after the motion to dismiss was resolved, at which time the atertifi¢nteresteq
parties vould be unsealed. Radbjectsto this order, arguing th#te magistrate judgerred in
denying her motions because she is entitled to proceed anonymously to avoid personal
embarrassmerf

Federal Rule of Civil Procedure 72@)owsa district court jdgeto modify or set aside
a magistrate judge’s nondispositive ruling when it is “clearly erroneous or . . .rgdottaw.”’

A finding is clearly erroneous “when, although there is evidence to support it, the reyiewi

% Rogers v. Lyft, Ing452 F. Supp. 3d 904, 912 (N.D. Cal. 2020) (cifugula, Inc. v. Autoliv,
Inc., 175 F.3d 716, 725-26 (9th Cir. 1999)).

O ECF No. 28 at 13 n.5 (citing the American Arbitration Association’s Commercialratibit
Rule 37(a) and 38)).

"LECF Nos. 10, 13.

"2 ECF No. 39.

3 ECF No. 40.

“Fed. R. Civ. P. 72(a).

14
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court on the entire evidence is left with the definite and firm conviction thadtake has been
committed.”™ “An order is contrary to law when it fails &pply or misapplies relevant statutg
case lawl[,] or rules of proceduré®”

In her objection, Roargues thathe magistrate judgerred by not considering Roe’s
personal embarrassment she might feel if forced to reveal her true nantbe Buatgistrate
judge took Roe’s personal concerns about embarrassment into account before ultimygiledy

Roe’s motions.” She otherwise laid out the correct legal standard and explained how Rog

to meet it and she made no apparently mistaken legal findings in reaching that concRisen.

points to no other alleged misapplication of law or erroneous factual finding that wiowdree
to sustain her objection the magistrate judgs order. Roehereforefails to show how the
order was clearly erroneous, so | overrule her objection.
Conclusion

IT IS THEREFORE ORDERED that defendant Skillz’s motion to compel arbitratio
[ECF No. 22] is GRANTED andthis action isDISMISSED without prejudiceo the plaintiffs’
ability to arbitrate their claims in complianedth the arbitration agreement, minihe
agreement’s fegplitting provision.

IT IS FURTHER ORDERED that plaintiff Jane Roe’s motion for a preliminary
injunction[ECF No. 21] is DENIED and defendant Skillz’s motion to dism{&CF No. 23] is

DENIED as moot.

S Waterfall Homeowners Ass'n v. Viega, Ire83 F.R.D. 571, 575 (D. Nev. 2012) (quoting
Rafon v. Patchogue-Medford Sch. Qi&D09 WL 789440 at *12 (E.D.N.Y. Mar. 20, 2009))
(internal quotation marks omitted).

®d.
" ECF No. 39 at 2 (sympathizing with Roe’s psychological issues and acknowledging het
of personal andrpfessional ramifications if her name were to be revealed).
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IT IS FURTHER ORDERED thaRoe’s objection to the order denying her motions tg
proceed under a fictitious name and to seal the certificate of interested [jkaEteN 0. 40] is
OVERRULED. The Clerk of Court is directed to unseal the certificate of interested partie

[ECF No. 12]on November %, 2020, andCLOSE THIS CASE.

Dated:November 11, 2020

[92)
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