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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Michael A. Bacon, Case No.: 2:2@v-00914JAD-VCF
Plaintiff

Order Screening
V. Complaint, Severing Claims,and
ResolvingPending Motions

Core Civic, et al.,
ECFNos. 1, 2, 4
Defendants

Plaintiffs Michael A. Bacon and Pete Polis jointly filed tBiseng civil -rights action,
primarily claiming that their Eighth and Fourteenth Amendment rights have been violated

because conditions of confinement at the private pris@revney are incarcerated potentially

may expose them to the COVID-19 virus and because inmates at their prison are not being

released early to home confinement under the CARES Betcon and Polis also have filed an

emergency motion asking the Court to appoint a liaison to “put them in for home confinement/

halfway house per the CARES Act.They also ask to add two other inmateShannorK.
Kane and Steve Pitchford, Jras-plaintiffs tohelp them champion thlawsuit.*
BecauseéBacon is the only plaintiff who has filed an application to prodedédrma

pauperis | deem this action his alone and screen Baadaims unde8 U.S.C. § 1915A.

Doc. 5

1 Although Bacon and Polis have used a form for a 42 U.S.C. § 1983 action, they clearly |ndicate

that this is a “Bivens Action.” ECF No.1lat 1, 2. Because the defendants in this case are| not
state employees acting under color of state law, Bacon and Polis clearly could not liring the

claims in a8 1983 action.
2 ECF No. 1-1.

3 ECF No. 2.

4 ECF No. 4.
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Upon doing so, | find that Bacon has not stated a coloBilnsclaim and dismiss hi
complaint without prejudicand with limited leave to amend by July 10, 20B@&cause | have
promptly screened this action, | deny as moot the emergency motion for expedited dispos
| deny the motion to add Kane and Pitchforgbkasntiffs® because they did not sign the
complaint and because joinder would not be appropriate. | sever Polis’s clamBdcon’s
claims because | find that joinder of their claims in one action is not approgrditect the
Clerk of Court taassgn newand separate caséor Polis, Kane, anditehford, and | give them
until July 10, 2020, to take further action to maintain their claims.
Preliminary Considerations

A. Joinder of Plaintiffs

| begin by addressing the question of who may sereepdaintiff in this lawsuit.Bacon
and Polis have jointly submitted one complaint, signed by both of them. That complaint i
signed by either Kane or Pitchford. Under Rule 11(a) of the Federal Rules of GoeldRre, a
plaintiff who is not represented by counsel is required to sign his compBanause theris no

signed, operative complaint for either Kane or Pitchfaitiey are not parties in this action.

Biti

5 not

Even ifKane and Pitchfortiad signed the complaint, I would not permit joinder of their

claims with Bacots or Polis’s. A person may heermissiblyjoined as a plaintiff undéfRCP

®> ECF No. 2.
® ECF No. 4.

" The complainteels class certification in this case. ECF Nel &t 2. | need not address thi
issue at this timebutl note that, becaug®o selitigants have no authority to represent anyon
other than themselves, neither Bacon nor Polis may act as an attorney on behalf okdny ¢
filing pleadings or otherwise litigating on behalf of a claSseeSimon v. Hartford.ife, Inc, 546
F.3d 661, 664—65 (9th Cir. 2008) (recognizing the pro se prisoner could not bring class aq
behalf of others)Welch v. Terhunell F. App’x 747, 747 (9th Cir. 2001) (unpublished) (holg
that pro se plaintiff could not prosecute action as a class action).
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20 if (1) he asserts “any right to reljeintly, severally, or in the alternative with respect to or
arising out of the same transaction, ocence, or series of transactions or occurrences” and
“any question ofaw or fact common to apllaintiffs will arise in the action® However, under
FRCP21, “the court may at any time, on just terms, add or drop a party” and “may also s€
any claim against a party.” Thus, even where the requiremeRRB@RP20 are met, a district
court should also consider whether permissive joinder of plaintiffs would comglbrt wi
principles of judicial economy and further fundamental fairness and whether joiodie result
in prejudice to either side.Courts have broad discretion regarding severdhce.

For purposes of assessing severance, | assume that there is at leastrooe gquestion
of fact arising out of the same occurrence or series of occusrenneerning Bacon and Polis
But even with that, joinder of these men’s claims is not appropriate here becaosklinhot
promote fairness or reduce inconvenience and delay. Bacon and Polis are not attorneys,
neitherwould be permitted to represent the othero selitigants have the right to plead and

conduct their own cases persondftyheyhave no authorifyf to represent anyone other than

8 Fed. R. Civ. P. 20(aRush v. Sport Chalet, In&79 F.3d 973, 974 (9th Cir. 2015).

%Visendi v. Bank of America, N,A33 F.3d 863, 870 (9th Cir. 201&oughlin v.Rogers 130
F.3d 1348, 1351 (9th Cir. 1997) (“Rule 20 is designed to promote judicial economy, and r|
inconvenience, delay, and added expens€d)eman v. Quaker Oats C@32 F.3d 1271, 1296
(9th Cir. 2000) (holding that, even once Rule 20 requirements are met, @ dtrt must
examine whether joinder would comport with principles of fundamental fairnessubd result

in prejudice to any partysee alsdHarmon v. Brown2018 WL 6243246, at *1 (S.D. Cal. Nov,

29, 2018) (“Even if the standard for permissive joinder under Ri(&) is satisfied, district
courts have the discretion to refuse joinder in the interests of avoiding prejudiceand del
ensuring judicial economy, or safeguarding principles of fundamental fairness.”).

10See Colemar232 F.3d at 1297.
11See28 U.S.C. § 1654.

12See Cato v. United Stafe® F.3d 1103, 1105 n.1 (9th Cir. 1996)F. Pope Equity Trust v.
United States818 F.2d 696, 697 (9th Cir. 1987).
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themselves. Therefore, under Rule 11(a) of the Federal Rules of Civil Procedhrglagatiff
would be required to sign every filing in this case. Tiesd alone would likely create delay g
unfairness. It is apparent from the complaint that there are multiple units astire\phere
Bacon and Polis are incarcerated, and this prison allegedly is a transfer point. Bacolisang

thus may end up in different units or different facilities. According to the emergenmnmot

they also have different release dates in the coming'ye®o. it is quite possible that Bacon and

Polis would not be in the same location for the duration of the litigation. These facts alon
would make it difficult for the plaintiffs to confer and agree on every filing, sigrydilerg,
and do so in a timely manner.

Issues concerning avoiding contact due to the COVID-A& whight further make it
difficult for the plaintiffs to timely and effectively meet and confer even inrtiraediate short
term. Such a situation almost certainly would result in delay, confusion, and inconvenieng
also might result in unfairness to one of the plaintiffs. As courts have recognized) in suc
circumstancegoinder ofmultiple prisoner plaintiffs in one actighould be avoidet!

Further complicating joinder hergthe fact that Polis has not paid the filing fee or filg
an application to proceed forma pauperis The Prison Litigation Reform Act expressly
requires that eagbrisonemproceedingn forma pauperigay the full amount of the filing fesr
request leave to proceedforma pauperiand submit the affidavit and account statement

required by 28 U.S.C. § 1915(a). If I waited to do anything in this case until Polis paid th¢g

13ECF No. 2 at 14.

14 Seel ewis v. NevadaNo. 3:13€V-00312-MMD, 2014 WL 65799, at *3—4 (D. Nev. Jan. 7,
2014);Carter v. Foulk No. C 08-02795 SBA (PR), 2009 WL 839105, at *3 (N.D. Cal. Mar.
2009);Davis v. United State2007 WL 2225791 (E.D. Cal. July 31, 2007).
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fee or applied to proceed forma pauperisthis would cause delay in screening Bason’
complaint and addressing his emergency motion, resulting in potential unfairness to Bacg

To prevent delay, inconvenience, and unfairness, | permit only plaintiff Bacon to pf
in this action and IseverPolis s claimsfrom this adion andinstruct the Clerk of Court to
administratively open a separate cBsdéis,Kane and Pitchford so thataeh plaintiff will have
his owncase Kane and Pitchford must each file his own signed complaint within 30 days
date of this order using their own case numbers or | will instruct the Clerk dof tCallose their
cass. Polis, Kane, and Pitchford each must also file an application to pliadeecha pauperis
or pay the full filing fee for his action within 30 days of this order, ochse will be dismissed
B. Bacon'’s Application to Proceedin Forma Pauperis[ECF No. 1]

Plaintiff Michael A. Bacorappliesto proceedn forma pauperis® Based on the
financial information provided, | find that he is unable to prepay the full filing fe@smatter,
sol grant the application.

Screening Bacofs Claims
A. Factual allegationg®

Bacoris allegations concern policies and conditions related to the virus known as
COVID-19. Bacon is an inmate at Core Cigid®evada Southern Detention Center ("NSQ@
prison operated by Core Civic, which is a private company that has a contract with the

Department of Justice to house federal inmates for the BOP. The prison is fer tpairs.”’

15ECF No. 1.

16 These facts are merely a summary of the plaistifle@tions and are not intended as findi
of fact.

ECF No. 11 at 3-4.
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Count | alleges the following: There are some people at NSDC “similarly situated”
those in the Bureau of Prisons (“BOP”). According to Attorney General WilliamSBar
directives of April 3, 2020and Mart 26, 2020, concerning the CARES Act and the
authorization to transfer some federal inmates to home confinement, “Eack ismaique and
each require the same individualized determination we have always made in thiscdritex
BOP gave a similar dctive on April 21, 2020. Althougihére are inmates at NSDC who me
the criteria to be considered for home confinement or a residential reentey prisonerdave
been told that Core Civic is not part of the BOP, so they have not been given tfits bétiee
CARES Act “It has been expressed” to the BOP, Core Civic, and the United States Mars
Service that prisoners need a liaison that could help with the process becausethi@o€e e
Civic facility are being denied the same “right” as BORgners. The reply was“You need to
speak with aunit teant and “You have to wait until you are at a designated facility to addrs
the issues with your assigned case manager.”

Movement is supposed to be suspended. Attorneys in multiple statesomégicted ang
one attempted to invoke the CARES Act and Attorney General Barr's memo. This was S¢
the Wardefs office on April 20, 2020. It was not responded to by the Warden, even thoug
Warden said to have the attorney email him and he would help. All he did was send it to
corporate attorney and they denied the request, saying that they do not have to comply w
BOP standards or the Attorney Genesalirective because they are a private compény.

Prisons across the county are having a hard time with the rapid growth of COVID-]

Some are setting up quarantine tens on their compounds and prisons are reporting 80—9(

81d. at 5.
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their prisoners being infectéd. Because “they” will not stop transfers between prisons,
COVID-19 “strikes” at NSDC “just like they dohsupply protective materials to staff or
inmates.®°

Bacon also alleges thatithoughthe CARES Actllows inmates “to obtain time dftheir]
sentence by participating in programs,” prisoners at NSDC cannot deetiaatse “Core
Civic/NSDC” insists that they are not part of the B&P.

Bacon concludes that this conduct violates his rights under the Fourteenth Amend
the United States Constitution to “Equal protection under the law/due prééess.”

Count Il alleges the following: Core Civic and NSDC have been conveying the me
that they are compliant with safe standards by making false claims aboutesdhsyrare
taking regarding matteti&ke screening staff and inmates for COVID-19, prison transfers, th
stockpiling and use of various supplies, social distancing, and negative pressure cells. C
Civic and NSDC have said that COVID-19 is not at the facility, but itis. The CDC gquadeli
arenot being followed by Core Civic, and thougjie tDirector othe BOP sent out a memo on
April 21, 2020,with guidelines to be followedNSDC” refuses to adhere to time “They” say
that it is because they are not part of the BOP, yet they get paid by thié DOJ.

What is taking place at NSDC ig)(no soap for five days2) a staff member threatene
the lives of inmates by stating that if the inmates did not stop complaining about the expo

COVID-19, she would make a point to come into section G1 and cough on unprotected in

19 Bacon does not allege that NSDC is one of these prisons.
20 ECF No. 1-2 at 5.

21d.

221d at 3.

Z1d. at 7.
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which she did the next time she came in but “the defendants” are not investigatingiti@sti
(3) “they” continued transferring inmates from the infected facilities tBGl&nd now COVID-
19 is there;4) it was asked that all Core Civic staff and inmates be tested becauseoasgtitp
people have the virus but “they” claim that “they” domave the test and that the tests are ng
needed(5) inmates did not have masks and staff were not wearing them until CC/éirived
at NSDC and they started sometimes wearing -G&¢C compliant masks” but do not have
“CDC personal protective equipmentg)(a liaison was requested so that prisoners at NSD(
get the same treatment that BOP inmates get, but the request was ({@m@is@n inmate was
leaving Medical, a staff member told the inmate to wear a mask next(8)rad;an
inmatelvarden meeting, it was said that no movement would be Baheéymatesare being
moved from infected highisk areas to lowisk areas such as NSDC without proper screenir
protective gear, causing GID-19 to be at NSDC and endangering everyone there. Sendi
prisoners to a BOP prison that is infected is a potential death sentence, but prisGoegs a
Civic are not being screened for release. Because “they” will not stop traredfeezb prisons
COVID-19 “strikes” at NSDC “just like they donsupply protective materials to staff or
inmates.?* People at NSDC fear for their lives and question if they will get CQYAD This is
a valid fear that brings out mental and emotional anxiety and $tréaintiff Bacon alleges
that all ofthis conduct violates his Eighth Amendment rigfits.

In an addendum at the end of the complaint, Bacon alleges that “they” claim to foll

CDC guidelines pertaining to COVID9 and that all detainees are isoldmdl4 days but this i

241d. at 7-8.
251d. at 8.
261d. at 8.
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a false claim. This addendum also states: “Walhow to see the optometrist so that Mr. Ba¢

can have glasses” as “they” claim that he does not qualify for glassesaaftey him stand on «
line and look at a chart. “Theylsm refuse to give him his glasses in his property. Section
been quarantined because of the recent COGMIR@ase. The unit manager said that no staff
from that section could go into other sections, but a staff member came out of ibata®dt
went into section G#/
B. Causes of action

Based on thesallegations Bacon sues Core Civic, Warden Brian Koehn, Director of
BOP Michael Carvajal, and U.S. Marshal M. JefferéiBacon also appears to be including
John and Jane DoeslD-as defendants. Bacon seeks monetary damages for mental and

emotional distressalong withinjunctive relief in the form of COVIEL9 testing for staff and

inmates and the assignment of a liaiso immediately place those who qualify into home
confinement or a halfway housg.
C. Screening standard

Federal courts must conduct a preliminary screening in any case in which a prison
seeks redress from a governmental entity or officer or employee of a governemgityat In
its review, the court must identify any cognizable claims and dismiss any clainasetha
frivolous, malicious, fail to state a claim upon which relief may be granted, or seekary
271d. at 10.
28 ECF No. 12 at 2-3.
291d. at 10.
301d. at 9.

31See28 U.S.C. § 1915A(a).
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relief from a defendant who is imme from such relief? In addition to the screening
requirements under 8 1915A, the Prison Litigation Reform Act (PLRA) requireemfedurt
to dismiss a prisones’claim if it “fails to state a claim on which relief may be grant&d.”

UnderBivensv. Six Unknown Named Agents of Fed. Bureau of Nar¢cdldi&U.S. 388
(1971), a plaintiff may sue a federal officer in his or her individual capacity foagesrfor
violating the plaintiffs constitutional rightd* “Actions under § 1983 and those unBérensare
identical save for the replacement of a state actor unti@83 by a federal actor under
Bivens’3® To state a claim und@ivens a plaintiff must allege: (1) that a right secured by the
Constitution or laws of the United States wasdated and (2) that the alleged violation was
committed by a federal actét.

Dismissal for failure to state a claim is proper only if it is clear that the plaintiffotan
prove any set of facts in support of the claim that would entitle him ooheli¢f3’ In making
this determination, the court takes as true all allegations of material fact statedomgbiaint

and construes them in the light most favorable to the plaftiff.reviewing court should

“begin by identifying pleadings [allegations] that, because they are no more than mere
conclusions, are not entitled to the assumption of triftH¥While legal conclusions can provide
32See28 U.S.C. § 1915A(b)(1), (2).

3328 U.S.C. § 1915(e)(2xccordFed. R. Civ. Proc. 12(b)(6).

341d. at 389.

35 van Strum v. Lawrd40 F.2d 406, 409 (9th Cir. 1991).

3¢ See id.

37 See Morley v. Walkef 75 F.3d 756, 759 (9th Cir. 1999).
38 See Warshaw v. Xoma Carp4 F.3d 955, 957 (9th Cir. 1996).
39 Ashcroft v. Igbal556 U.S. 662, 679 (2009).

10
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the framework of a complaint, they must be supported with factual allegatfor®gtermining
whether a comlaint states a plausible claim for relief [is] a contgpécific task that requires tf
reviewing court to draw on its judicial experience and common séhsehe plaintiff must
provide more than mere labels and conclusions, and a formulaic recitetieelements of a
cause of action is insufficiefi.

Although allegations of a pro se complainant are held to less stringent standards t
formal pleadings drafted by lawyet$all or part of a complaint filed by a prisoner may be
dismissedsua spontd the prisoners claims lack an arguable basis either in law or in fact.
includes claims based on legal conclusions that are untenable (e.g., claims afgidsinte
who are immune from suit or claims of infringement of a legal intevhath clearly does not
exist), as well as claims based on fanciful factual allegations (e.g.tieuatagelusional
scenariosf* If it is clear from the face of the complaint that any deficiencies could not beé

by amendment, leave to amend is not requfited.

91d.
H1d.

42 Bell Atlantic Grp. v. Twombly550 U.S. 544, 555 (200&ee also Papasan v. Allai478
U.S. 265, 286 (1986).

43 See Hughes v. Royw#49 U.S. 5, 9 (1980Haines v. Kerngr404 U.S. 519, 520 (1972);
Balistreri v. Pacifica Police Dép, 901 F.2d 696, 699 (9th Cir. 1988)

44 See Neitzke v. William490 U.S. 319, 327-28 (198%ee also McKeever v. Blgd¥32 F.2d
795, 798 (9th Cir. 1991).

45 See Cato v. United State®® F.3d 1103, 1106 (9th Cir. 1995).
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D. Analysis of Bacons claims

1. Many of the remedies that Bacon seeks are not available.

Bacon seeks monetary damages for mental and emotional distress, along with injunctive

relief in the form of COVIDB19 testing for staff and inmates and the assignment of a liaison to
immediately place those who qualify in home confinement or a halfway Kbusewever,

prisoners bringing federal civil rights lawsuits generally may not seek danmagastital or

emotional injury that is not connected to physical injury, and Bacon has not adequately alleged

any physical harmt’! Furthermore, injunctive relief may not be obtained throBiyensactions,
which are limited to claims for monetary damages against persons in their individua
capacities® A Bivensaction alsds not “a proper vehicle for altering an entity’s policy.”
Thus, Bacon may not use tliBsrensaction to challenger changeany BOP policies or any
policies established at NSDC or to require defendants to take any official actiodjng
testing or the assigning of a liaison to place people in home confinement or a halfway home.

Because injunctive relief is not availableaiBivensaction, | must deny Bacasmiemergency

46 ECF No. 1-1 at 9.
47 Minneci v. Pollard 565 U.S. 118, 129 (2012); 42 U.S.C. § 198)e

48 Solida v. McKelvey820 F.3d 1090, 1093 (9th Cir. 2016) (holding thBiveensactionis
inappropriate for claims seeking solely equitable relief against actions bsdir@alf government
and explaininghatBivenssuits are individual capacity suits and thus cannot enjoin official
government action)aldez v. United State651 F. App’x 626, 627 (9th Cir. 2016) (holding that
plaintiff could not obtain release from prisonBivensaction but instead kleto seek such relief
from a writ of habeas corpus).

49 Corr. Servs. Corp. v. Maleskb34 U.S. 61, 74 (2001Figlar v. Abbasi137 S. Ct. 1843, 1860
(2017).
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motion for injunctive relieP® Andbecause Bacon does not seek relief tihataw allows him td
obtainin aBivensaction, | must dismiss the complat.

It is possible for Bacon to amend the compléonteek a damages remedy that is
cognizable in &ivensaction, sahis dismissal isvithout prejudice and with leave to amend.
Bacon chooses to file an amended complaint alleBingnsclaims, he must request a remedy
that is available in Bivensaction. He also must state a cognizable and colorable claim. In
event that Bacon wishes to pursugigensclaim in an amended complaint, | address his
substantive allegations below.

Although injunctive relief may not be obtained iBi@ensactiors, it may be possible fo
Bacon to identify a different cause of action for seeking injunctive relief. In some
circumstances, plaintiffs may file ndivensactions for injunctive relief to stop Eighth
Amendment violations based on conditions of confinerferitor example, injunctive relief to
put an end to an Eighth Amendment violation may be available where a plaintiff states a
colorable Eighth Amendment claim, invokes jurisdiction under 28 U.S.C. § 1331, and ask
court to exercise its traditionabwers of equity in constitutional suits seeking injunctive relie
against federal officers in their official capacifyIf Bacon wishes to pursue sucblaim, he

must(1) allege facts sufficient to state a colorable ongoing Eighth Amendment¥iésue

0 ECF No. 2.
°1 Solida 820 F.3d at 1096.

2 Hodges v. MatevousiaiNo. 118CV00790AWIEPGPC, 2020 WL 1139427, at *1 (E.D. Ca
Mar. 9, 2020).

31d.; see also Corr. Servs. Corp. v. Males&84 U.S. 61, 74 (2001) (“injunctive relief has lo
been recognized as the proper means for preventing entities from acting unconstitijtional

> The “treatment a prisoner receives in prison and the conditions under which he is coefi

subject to scrutiny under the Eighth Amendmertiélling v. McKinney509 U.S. 25, 31 (1993).

The Eighth Amendment imposes duties oisqn officials to take reasonable measures to
guarantee the health and safety of inmakesmer, 511 U.S. at 832. To challenge the
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and identify the person who would be responsible for carrying out any order for injunctifje
and(2) request particular injunctive relief that is specifically and narrowly targetessolving
the ongoing Eighth Amendment violation. Damagesldmot be available as relief for such
cause of action.

Bacon must also keep in mind that sdorens of injunctive relief are not available fror
this court. Itis clear that Bacon wishes to obtain injunctive relief in the form arfder that
would result in his transfer to home confinement. He appears to believe that higes &nt
such relief under the CARES Act. Usually, the BOP may “plgmesaner in home confineme
for the shorter of 10 percent of the term of imprisonment of that prisoner or 6 mehtdader
the CARESACct, which was enacted in response to the COVID-19 epidemic, “if the Attorng
General finds that emergency conditions will materially affect” BOP functiotiegBOP
Director may “lengthen the maximum amount of time for which [he] is authorizedde pla
a prisoner in home confinement” under Section 3624(¢€%(2). aMarch 26, 2020,

Memorandum, Attorney General William Barr directed the BOP Director torfpzethe use o

relie

=

conditions of confinement under the Eighth Amendment, a plaintiff must meet both an objective

and subjective testlohnsm v. Lewis 217 F.3d 726, 731 (9th Cir. 2000). The objective pron
requires a plaintiff t@allege facts sufficient tshow a condition that is sufficiently sericias
form the basis for an Eighth Amendment violatidd. In the context of a current risk fafture
harm, the plaintiff must allege facts sufficient to show an objectively intolenaklefrharm.
Farmer v. Brennan511 U.S. 825, 846 (1994).0 demonstrate the subjective element of
deliberate indifference to a serious threat to the insatdety, the prisoner mualiege facts
sufficient toshow that “the official [knew] of and disregard[ed] an excessive risk to emat
safety; the official must both be aware of facts from which the inference ceuldhivn that a
substantial risk of serious harm exists, and [the official] must also draw énenné.” Farmer,
511 U.S. at 837. Thus, mere negligence is insufficient to show a violatiodahafis Eighth
Amendment rightdd. at 835—-36.If a court finds that the Eighth Amendment’s subjective af
objective requirements are satisfied regarding a current and ongoing signifikarftserious
harm to future health, it may grant appropriate injunctive rekairmer, 511 U.S. at 846.

5518 U.S.C. § 3624(c)(2).
56 pup. L. 116-136, § 12003(b)(2).
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your various statutory authorities to grant home confinement for inmates seeking fransfe

connection with the ongoinQOVID-19 pandemic® The March 26 directive was limited

to eligible “at-risk inmates who are non-violent and pose minimal likelihood of recidivism and

who might be safer serving their sentences in home confinement rather than in B@# fx2é
On April 3, 2020, the AttorneGeneral decided that, becaus€afVID-19, “emergency
conditions are materially affecting the functioning” of the BOP so that the B&etBimow
had authority to grant home confinement to a larger grouper of prisSn€eneral Barr
directed théBOP Director to review inmates witbOVID-19 risk factors to determine if transf
to home confinement was appropriate, starting with inmates incarceréedité¢s with large
numbers of COVID-19 infections affecting operations, including FCI Oakdale, FCI Danbu
FCI Elkton, and similarly situated faciliti®8. Thus, there is no requirement that a prisoner
request a transfer to home confinement in order to benefit from the Cares Act.

However, the CARES Act does not give any inmate the right tagel® home
confinement. More importanthjt,is the BOP, not courts®* who have the authority to
transfer inmates to home confinement.So, even if Bacon could show that he had COVID-
health risk factors and was incarcerated at a facility with a higtber of infections, | would n¢

be able to grant Bacon an injunctidinectinghis transfer to home confinement.

5" March 26, 2020 Memo from the Attorney GenePalpritization of Home Confinement as
Appropriate in Response @OVID-19 Pandemic, available
at https://www.justice.gov/coronavirus/DOJ response (last visited 4/29/2020).

*81d.

9 SeeMemorandum from Attorney Gen. William Barr to Dir. of Bureau of Prisons, Apr. 3,
2020, https://www.justice.gov/file/1266661/downlaad

%0 d.

61 United States v. CarlugcNo. CR 10-00464-01-KHV, 2020 WL 2527013, at *3 (D. Ariz. M
18, 2020).
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It is possible that Bacon is confusing the CARES Act with compassionateeraleder

the First Step Act. Under the First Step Act of 2018, 132 Stat. 5194, Congress allowald feder

inmates to seek compassionate release directly from the district court if theeB@P, or fails
to timely act on, an administrative request for the rel&ag@efendants may seek sentence
reductions under that provision for “extraordinary and compelling rea$drddwever, this
court could not address the merits of any such request and order a sentence reductoamfo
because only his original sentencing court may consider such a r&qdésts, if Bacorwishes
to seek a sentence reduction for compassionate release, he must seek such afreduttten
court that sentenced him.

2. Analysis of Bacon'8ivensclaims

a. Bivensclaims against Core Civic
Bacon alleges that Core Civic is a private company housing federal inmates. ivede

company, Core Civic may not be held liable iBigensactionas a matter of lawP | therefore

dismiss theBivensclaims against Core Civic with prejudibecausemendment would be futile

b. Bivensclaims against Brian Koehn
It appears from the complaint that defendant Brian Koehn is an employee of Gore
In Ziglar v. Abbasithe Supreme Court held that courts should be cautious about extendin

availability of Bivensremedies outside the three previously recogniiednsclaims®® none of

62 Seel8 U.S.C. § 3582J(L).
6314, § 3582(C)(1)(A).

64 See id. Bolden v. PongeNo. 220CV03870JFWMAA, 2020 WL 2097751, at *2 (C.D. Cal.
May 1, 2020).

%5 Corr. Servs. Corp. v. Maleskb34 U.S. 61, 66 (2001) (holding tiBivensdoes not extend tqg
private entities acting under color of federal law).

6137 S.Ct. 1843, 1854-55, 1857-61.
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which applies hereBivensactions are not categorically prohibiteienthe defendant is an
employee of a private entifyf but“if there is an alternative remedial structure present in a
certain case, that alone may limit the power of the Judiciary to infer 8vewscause of
action.”® Alternative remedies and a poten@ivensremedy “need not be perfectly congrue
for the alternative remedies to prevent the plaintiff from being able to statmiaaioleBivens
claim 5°

Bivensthereforedoes not extend to employees of private entities if there is an alterr
remedial structure such as tort laaminjunction action, or remedial mechanisms established
theBOP such as the process for review under 28 C.F.R. 542.10 of a federal passsiezs
concerning confinemerif. | note that state tort law generafiyovides forclaimsbased on
negligence and assault. Thus, where tort actions or injunction actions provideratia¢er
remedy, courts repeatedly have refused to exBevehsto Eighth Amendment conditions of

confinement claimé!

7 Minneciv. Pollard 565 U.S. 118, 131 (2012).
68 Ziglar v. Abbasi137 S. Ct. 1843, 1858 (2017).
%9 SeeMinneci 565 U.S. at 129/ega v. United $tes 881 F.3d 1146, 1155 (9th Cir. 2018)

0 SeeMinneci v. Pollarg 565 U.S. 118, 131 (2012) (holding ti&ivensclaim may not be
brought against employees working at a privately operated federal prison whategadly
wrongful conduct is of a kind #t typically falls within the scope of traditional state tort

law); Maleskq 534 U.S. at 74 (declining to ap@yvenswhere inmate in privately operated
prison had full access to the remedial mechanisms established by the BOP, inclusliimy sui
federal ourt for injunctive relief and grievances filed through the BSO®iministrative Remed
Program as set forth in 28 C.F.R. 542;M9ga 881 F.3d at 1148 (holding thaivensdid not
apply because plaintiff had alternative means for relief against private £etityployees
through 28 C.F.R. 542.10).

1 See, e.gZiglar v. Abbasil137 S. Ct. 1843, 1862—63 (2017) (refusing to exindnsto
claim concerning conditions of conémentimposed on hundreds of prisonerisere alternative
remedies, including injunction actions, existeésdghwarz v. Meinberg61 F. App’'x 732, 734—
35 (9th Cir. 2019) (refusing to exteBivensremedy for Eighth Amendment unsanitary cell
conditions clan because alternative remedies were availabtg)es v. ShinfiNo. CV 15-00486
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Here, it seems very likely that there is an alternative remedial structuratdeddr any
claims against Warden Koehn, including tort actions, injunction actions, the Adminéstrat
Remedy Program, or a motiéor compassionate release und8rU.S.C. 8582(c)(1)(A)
However, | cannot definitively conclude that there are alternative remedidable because it
not clear from the complaint whBivensclaims Bacon is attempting to bring au this
defendant and on whedcts. Bacon repeatedly uses the term “they” in his complaint withou
alleging conduct by a particular defendant, so it is impossible to tell if the atlegatbncern
Warden Koehn. | thudismiss the claims against Wand€oehn without prejudice and with
leave to amendIf Bacon chooses to amend these claims, he must allege true facts sufficig
state a colorablBivensclaim against Warden Koehn, including facts sufficient to show a ba
for expandingBivensto the pleaded context. | note that, to be liable Bivansclaim, the
particular defendant himself must have personally violated the plamttinstitutional right$?
Thus, a plaintiff in @ivensaction must allege facts sufficient to shbaw each particular
defendant violated the plaintiff’s rights; alleging that a defendant’s subordinaatedahe
plaintiff’s civil rights is not sufficient to state a colorable claim against the defefidSuat,
Bacon cannot seek twld Warden Koehn liable merely because he isvidnelen. If there is an
alternative remedial scheme available, such as injunction action or aitamt actf Bacon is

challenging a policy, he will not be able to state a cogniZBibkensclaim.

LEK-KJM, 2020 WL 1529354, at *8—-10 (D. Haw. Mar. 30, 2020) (holding Binagnsdid not
extend to claim for unsafe shower conditions because alternative tort remedyaildle)

2 Ziglar v. Abbasi137 S. Ct. 1843, 1860 (2017) (holding thBivensis not designed to hold
officers responsible for acts of their subordingtes

3 Ashcroft v. Igbal556 U.S. 662, 676 (2009) (holding that “[b]ecaui®arious liability is
inapplicable tdBivensand § 1983 suits, a plaintiff must plead that each Governafigcitl
defendant, through the official’'s own individual actions, has violated the Constitution”).
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C. Bivensclaims against Michael Carvajal and Mr. Jefferson

Bacon alleges that Michael Carvajal is the Director of the Bureau of PrisongjaCar
therefore is not a private employee. Bacon alleges that Mr. Jefferson is in chlig©C,
which is not a BOP prison, but he appears to allege that Mr. Jefferson is a U.S| siadsha
therefore an employee of the federal government. Although federal employees sued in th
individual capacities may be held liableBivensactions for some civitights violationsas
discussed above, a plaintiff must allege facts sufficient to show that theulsartiefendant
violated the plaintiffs constitutional rights.

Here, Bacon alleges no facts mentioning either Michael Carvajal or Mr. Jeffddagon
therefore has nalleged facts sufficient to state a coloraBieensclaim against either of thesg
defendants. Although it appears very unlikely that Bacon will be able to state a eBivainis
claim against either of these defendants, | give Bacon leave to amend the claisistiagsen
defendants. Ihe chooses to amend the claims against Michael Carvajal or Mr. Jefferson,
amended complaint must alletgae factssufficient to state a colorabRivensclaim against
eachparticular defendant. General, collectivar conclusory allegations will not be sufficient
Furthermore, neither Michael Carvajal nor Mr. Jefferson may be held vicaricalslky for a
Bivensclaim merely because of the position he holds. If there is an alternative rescbeiale
available oBacon is challenging a policy, Bacon will not be able to state a cognBieles

claim.
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d. Bivensclaims against ae defendants

It appears that Bacon has included John Doe and Jane Doe 1-10 as defénisuats.
general rule, the use of “Doe” pleading to identify a defendant is not faltdrddwever, courts
recognize that there are situations “where the identity of alleged defendlantst \Wwe known
prior to the filing of a complaint” Therefore, ifa plaintiff adequately describes the Doe
defendant so that the identity of that person can easily be identified through disooliéiire
plaintiff alleges specific acts by that particular Doe defendant that statsabt® claim
against that Doe defendant, then a court later will permit the plaintiff to engdgeovery to
attempt to learn the name of that particular Doe deferldaHbwever, a complaint cannot be
served on a Doe defendant. So once a plaintiff learns the identity of the Doe defendant, 1
plaintiff would have to move to substitute the persaral name. A case cannot proceed
without a named defendant being served. Here, Bacon has not alleged facts suffiaéatto
Bivensclaim against any particular Doe defenda®t | dsmiss his claims as alleged against
any Doe defendant.
E. Leave to amend

| dismissBacoris Bivensclaims against Core Civic with prejudice.nddthough it
appears to be very unlikely that Bacon will be able to state a col@adaliesclaim, | dismiss
the remainingBivensclaims without prejudice and with leave to amend. Bacon should file
amended complaint witBivensclaims only if he believes that he can state a colomiviens

claim. Ifhe chooses to file an amended complaint, he is advised that an amended compl

’“ECF No. 1-1 at 10.

> Gillespie v. Civilettj 629 F.2d 637, 642 (9th Cir. 1980).
®d.

T1d. at 642-43.
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replaces the original complaint, so the amended complaint must be complete 8 itsefich
count, he must allegeue factssufficient to show whatachdefendant did toiglate his civil
rights. His amended complaint must state a cognizable and colBrabtesclaim requesting

appropriate damages or must state a colorableBnamsclaim for equitable reliefHe must

file the amended complaint byJuly 10, 2020. If Bacon includes a claim for injunctive relief in

an amended complaint that is based on 28 U.S.C. § 1331 and the othetént equitable

powers, rather than based Bivens he must make that clear in the complaint and he must s

tate a

related underlying cotigutional violation. If Bacon seeks preliminary injunctive relief, he must

file a separate motion for preliminary injunctive relief in addition to a complaint statlagna
for injunctive relief.
Conclusion

IT IS THEREFORE ORDERED thahis action wil proceed withplaintiff Michael A.
Bacon as the sole plaintiff in Case No. 2c2000914JAD-VCF. The claims by Pete Polis arg
severed into a separate action.

IT IS FURTHER ORDERED that the “Motion for Judicial Notitehich seek to add
Shannon KKaneand Steve Pitchford to this actigeCF No. 4]is DENIED.

IT IS FURTHER ORDERED that

e BacorisBivensclaims against Core Civic are DISMISSED with prejudice an

without leave to amena@nd

8 See Hal Roach Studios, Inc. v. Richard Feiner & Co., B&6 F.2d 1542, 1546 (9th Cir.
1989) (holding that “[t]he fact that a party was named in the original complairglesveint; an
amended pleading supersedes the origina€¢; also Lacey v. Maricopa Cntg93 F.3d 896,
928 (9th Cir. 2012) (holding that for claims dismissed with prejudice, a plaintiff is quited
to reallege such claims in a subsequent amended complaiestrye them for appeal).

21




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

Bacoris remainingBivensclaims are DISMISSED with leave to amemg July

10, 2020.

If Bacon chooses to file an amended complaint, he must write the words “First Amended

Complaint” in the caption. The amended complaint will be screened in a separatengcreen

order, and this process will take several month8acon does not file an amended complain

by July 10, 2020 this action will be dismissed for failure to statea colorable claim.

IT IS FURTHER ORDEREDRhat Bacors emergency motiofECF No. 4 is DENIED

as moot.

IT IS FURTHER ORDERED thahe Clerk of the Court is directed ta

FILE the complaint (ECF No. 1) in this action

Administratively open a new cagar Pete Polisfile and docket a copy of the
complaint (ECF No. 1-1), a copy of this ordand a copy of the emergency
motion (ECF No. 2) in the nefRoliscase

Administratively open a new case for Shannon K. Kane and file a copy of tl
order in his case;

Administratively open a new case for Steve Pitchford, Jr. and file a copy of
order inhis case;

SendPete Polis, Shannon K. Kane, and Steve Pitchford, Jr. each an advisg
letter with his new case name and number, a copy of the complaint, a ¢/
order, and the approved form application to prodeddrma pauperidy a
prisoner with instructions;

Enter a courgenerated notice of related cases in ed¢hese newase; and
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e Senda copy of this order to the Finance Division of the Clef#fice andto the
attention of the Chief of Inmate Services for Core Civic, 2190 East Mesquit
Ave., Pahrump, NV 89060.
IT IS FURTHER ORDERED thdacoris application to proceed in forma pauperis
[ECF No. ] is GRANTED. Baconneed not pagn initial installment feer prepay fees or
costs or provide security for fees or costs, but he is still required to pay the fufilBgbfee
under 28 U.S.C. § 1915, as amendedis full filing fee will remain due and owing even if thi
case is dismissedlosed, or otherwise unsuccessful.
In order to ensure that Bacon pays the full filing fédS FURTHER ORDEREDRhat
Core Civic must pay to the Clerk of the United States District Court, Distridewvdda, 20% of
the preceding month’s deposits to the account of Michael A. Bacon, # 05425-081, in the 1
that the account exceeds $10.00, until the full $350.00 filing fee has been paid for this acf
IT IS FURTHER ORDERED that Pete Polis, Shannon K. Kane, and Steve Pitchfor

eachhas until July 10, 202@o either(1) pay the filing fee of2) file a complete application to

proceedn forma pauperisincluding the required financial documents, in his individual case.

Polis, Kane, or Pitchford fails to do so, his action will be dismissed without prejudice
IT IS FURTHER ORDERED thaane and Pitchford mustchfile his own signed
complaintby July 10, 2020, using haavn case numbeor his case will be closed.

Dated:June 10, 2020

4%

A

nonths

on.

d, J

U.S. District Judge @mifer A. Dorsey
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