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Doc. 3

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
** x
F.G. PINKSTON, Case No. 2:2@v-01747EJY
Plaintiff,
V. ORDER

ANDREW SAUL, Commissioner of Social
Security,

Defendant.

Before the Court is Plaintiff F.GRinkston’s Application for Leave to Proceadforma
pauperis. ECF No. 1. Plaintiff, who is proceedingo se, challengs the Social Securit
Administration’s denial ofdisability benefits on behalf afis minor grandchild who is only
identifiedthroughout the filings as “B.A.P~”

. APPLICATION TO PROCEED IN FORMA PAUPERIS

Plaintiff submitted the declaration required by 28 U.S.C985(a) showing an inability {o

prepay fees and costs or give security for théacordingly, Plaintiff’'s Application for Leave tq
Proceedn forma pauperis (ECF No. 1)s granted
. SCREENING THE COMPLAINT

Upon granting a request to procaadorma pauperis, a court must additionally screen 1{
complaint pursuant to 28 U.S.C. § 1915(P)aintiff devoteshis Complainto discussingvhy the
Administrative Law Judge’éthe “ALJ”) dismissalof B.A.P.’s request foradministrativehearing
wasin error. In order taanalyzePlaintiff's disagreement with the ALJ’s de®n it is necessary {
review the imeline of events thdirought this action to federal court.

A. Background

Under theSocialSecurityAdministration regulations, an individual claiming entitlemen

benefits first receives an initial determinatid?0 C.F.R. 88 404.902, 416.140R dissatisfied with

the initial determination, the claimant may ask for reconsideranC.F.R. 88 404.907, 416.14(
L Plaintiff allegesthat he and his wife stand in loco parentithiir minor grandchildECF Na 1at 2.
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If dissatisfied withreconsiderationthe claimant may requeshaaringbefore arALJ. 20 C.F.R. 8§
404.929, 416.1429An ALJ may dismiss a claimant’s request for hearing if neither the claima
his designated representative appears at the heagogd causes not found by the ALJ fothe
failure to appear. 20 C.F.R. 8§ 416.1457(b)(1)(i)f the claimant is dissatisfied with th
ALJ'sdismissal of a hearing request the claimant may request that tl&ocial Security
Administration’s Appeals Council review the decisior20 C.F.R. 88 404.967, 416.1467he
Appeals Council may deny the request for review and allow the ALJ's decision to standras
decision of the Commissioner, @ternativelythe Appeals Council may grant the request for re
and issue its own decisior20 C.F.R. 88 404.981, 416.148The Appeals Councs decision, 0
the decision of thaLJ if the request for review is denied, is binding unless the party files a@m
in federal district court or the decision is reviséd.

OnJune 1, 2018, B.A.P.’'s moth&achel Pinkston, who wagpparently actings her child’s
representativat that time, filed aequest folan administrativéearing before aALJ. ECF No. 1
4 at 4. Although Plaintiff did not attach copies of the initial disability determinatoor
reconsiderationecision theclaimantmust haveexhaustedPlaintiff’'s administrative remedigwior
to requesting a hearing before an ALJ. 20 C.F.R. 88 404.929, 416.1429.

On July 30, 2019the Social Security Administration’s Hearing Office (the “Hea

Office”) mailedRachel Pinkstom “Notice of Hearing'informing her of theéime and place of the

schedulecdministrativehearing. ECF Na 14 at 4. The Notice of Hearing contains an explana

of the procedures for requesting a chat@éhe time and place of the hearjrapd advises the

recipient that failing to appear may result in dismissal of the claimant’s requistafang.ld. The
Notice of Hearing also asks the recipient to confirm receipt by returning an en
“Acknowledgement of Receiptorm. Id. Rachel Pinkston failed to return the Acknowledgen
of Receipt Id. However,the Hearing Officanaintains itattempted t@ontactMs. Pinkstonalbeit
unsuccessfully, as required by 20 C.F.R. § 416.1488.

On October 21, 2019, theearing Officemailed Rachel Pinkston “dNotice of Hearing-

Important Remindéradvising her to return the Acknowledgement of Receipt and informin
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once more of théime and place of thadministrativehearing. Id. at 5. Rachel Pinkston did n

respond tdhe RemindeNotice Id.

ot

On October 28, 2019, the Hearing iO#fcalled Rachel Pinkston and advised her of the fime

and pace of the scheduled hearing. In response, Rachel Pinkstdaimedshe could not atten
the hearingbecauseB.A.P. was scheduled faurgery. Id. The Hearing Office asked RacH
Pinkston to “submit records to verify this claim or the case would go forward aduathe The
Hearing Office did not receive records verifying the surgery claird.”

Neither B.A.P. nor Rachel Pinkstorappeared at th&lovember 4, 201%dministrative
hearing before the ALJLd.

On November 7, 2019he Hearing Office mailed “Notice to Show Cause for Failure
Appear’to Rachel Pinkstonld. At some unknown time thereafter, Rachel Pinkston respondeq
a written explanation fdnerfailure to appear, claiming that she was granted a continbgrackegal
assistanat the Hearing Officevhom she spoke witbver the phone on October 28, 2014.; see
also ECF No. 14 at 22 Specifically,Rachel Pinkstomexgainsin her written explanatiothat she

called the Hearing Officand spoke to:

“Dustin” . . . as he coordinates thje]lalendar for [the ALJ]. Please see the
attached/enclosed phone call log from my home phone carrier .During this
telephone conversatiohexplained the need for a f@jtinuance. Dustin informed

he would] go explain the request to [the ALJ], to which after 20 minutes on hold
and a return phone call to his extension from my cell phone, Dgatth a
[c]ontinuance had bedg]ranted. Moreover, Dustin informexe: (1) the Hearing
would be [c]ontinued until another date[, an@@) . . . to provide “proof of
scheduling” from the hospital when dates are seffdk.P.’s] procedure(s) As |

was given these fistructions | took notes which are also attached/enclosed with
this response as proof of that conversation that [g]ranted the [c]ontinuance | ha
since completed and returned two forms to your office regarding this matter.

ECF No. 1-4 at 22.
On Decenber 3, 2019, the ALJ issued an Or@iading the claimarit representative faile
to providegood cause foher failure to appeaat theadministrative hearingld. at 45; see also

C.F.R. § 416.1457(b)(2)Specifically, the AL¥ound that:

This case has been scheduled twice and both times the claimath'sr claimed

they could not attend because of surgery. They were asked to submit records to
verify these claims and these records have never been kdsivihe Heaing

Office. There is no evidence afy surgery taking place.
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ECF No. 14 at 5 Accordingly, the ALJ dismissed B.A.P.’s request for hearing alwved the
initial determination by the Social Security Administrattorremain in effect.ld.

In his Complaint Plaintiff alleges theALJ erredin dismissing the claimant’'eequest fol
hearingbecause the legabksistanto whom Rachel Pinkston spoke over the phaxhasedher that

a continuation of the hearing wgsanted ECF No. 1-1 at 3Plaintiff contendghat

A reason this may haveppenedas miscommunication betwedthe ALJ] and her

male clerk [or legal assistantho was oddly prevaricate when we spoke with him.

He was rather surly. In fache placed us on hold for twenty minutes while he
claimed he went tdiscuss the continuance with the ALJ. After 20 minutes passed
we called him on another line because we suspected something may be amiss. The
clerk answerednmediately. He then toldsuthe judge approved the ¢muance.

Id. In further supportof this claim, Plaintiffprovidesphone recordshat showRachel Pinksto

placedtwo callsto the Hearing Officéotaling approximately twentgnda-half minutesandtwo-

anda-half minutesrespectively ECF No. 14 at B-24. In addition, Plaintiff attacheah operative

—

h

report fromSt. RoséDominican Hospitatlocumentinglaimant’ssurgical procedure that took place

on January 29, 2020ld. at 25. As a result ofthe ALJ’sfailure to considerthe abovePlaintiff
maintainsB.A.P.’s proceduratiue proceskearing rights were violatedeCF Na 1-1at 3.

B. Discussion

1. The Courtis empowered to review th_J’s dismissal of Plaintiff's requej
for hearingas Plaintiff has satisfied both jurisdictional requirementd2)
U.S.C. 8§ 405(g).

In Saephan v. Barnhart, the United States District Court for the Northern Distrof

Californiadiscussedvhetheran ALJ’sgood causeleterminatiorfor a claimant’s failure to appe
atan administrative hearing subject to judicial revieyursuant tgt2 U.S.C. § 405(g)No. C 0t
02660 SI, 2003 WL 22309450, at *3 (N.D. Cal. Oct. 1, 2003 here, the Social Securit
Administration argued thdhe ALJ'sgood cause determination was made without a hearing
therefore it was*“not afinal decision of the Commissioner made after a heatingt falls within
the purview ofjudicially reviewable decisions under Section 405(¢gl (internal citation an
guotation marks omitted).

The district courtfound however that Section 405(g)'$earing requirement is not alwa
enforced. Id., citing Matthews v. Eldridge, 424 U.S. 3191976) andMeinberger v. Salfi, 422 U.S
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749 (1975).The courtin Saephan explained that there are two conditionsjtaticial review undel
Section 405(g)the first requirement, which is not waivable, is thlaintiff presents his or hetaim
for benefits to the Commissionehe second requirement, which is subject to waiasksthe
plaintiff to exhaust administrative remedies prior to seeking judicial review. 2003 WL 223
at *4. The plaintiffin Sagphan metthe first requirement fgudicial reviewby presenting the meri
of his disability benefitsclaim to the Commissionewho in turn rendered a final decision on

merits of the plaintiff's claim andn his right to a hearing befoa@ ALJ. 1d. The péintiff satisfied
the second requirement for revidy pursuing “every available administrative avenue to ove
the dismissal. The Secretary’s decision on this issue is finkthat the Secretary denied a heal

should not prevent judicial review wiggras here, the Secretargsnial appears to have failed

consider whether plaintiff had good cause for missing the hearldg (internal citation omitted).

Thus,the court concludeplidicial review ofthe ALJ’s deniabf plaintiff's request for heing was
properbecauseection 405(gyvassatisfied. 1d. Thedistrict court ultimatelyemanded the case
allow the Commissiondpo determine whether the plaintdiemonstratedood cause fohisfailure
to appear at thadministrative hearingld. at *5. The courtordered theCommissioner tgrant &
new administrative hearing goodcause fothe claimant'dailure to appear at the original hear
was found, and notethat themerits of plaintiff's underlying claim for benefits would becor
reviewable following the outcome of the hearingl.

In this casePlaintiff metthe first jurisdictional requirement of Section 405(g) by presel
the merits of his disability claim to the Commissiomveng in turn rendered final decision on th
merits of Plaintiff's claim ad on his right to a hearing before an AlBlaintiff also satisfied the

secondjurisdictional requirementoy exhaustinghis administrative remediesAs stated,Plaintiff

must haveeceived an initial determination aneconsideratiomo request dearing before an ALJ.

20 C.F.R. 88 404.92916.1429. After his request for hearing was dismisgeintiff askedthe
Appeals Councito review theALJ’s decision. 20 C.F.R. 88 404.967, 416.146As the Appead
Council deniedPlaintiff’'s request for reviewhie ALJ’s decision to dismiss Plaintiff's request

hearing and to allow the initial disability determination to remain in effect becarnfiaahdecision
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of the Commissioner. 20 C.F.R. 88 404.9816.1481. Plaintiff has therefore exhausted a
avalableadministrativeremedies iroverturning the dismissal of his request for hearing.
Accordingly, this Court is authorized to review the Commissioner's decisi®oth

jurisdictionalrequirements of 42 U.S.C. § 405(g) are satisfied.

2. Remandindhis case to the Commissioner is warranted becruseinclear

whetherPlaintiff' s representative demonstrated good cause for her faildire t

appear at the administrative hearing

Based on the limited record evidentlee Court is unable tdetermine whetheRachel
Pinkston demonstrated good caug$er her failure to appeaon the claimant’s behalat the
administrative hearing It is true thatRachel Pinkston failed tceturn the A&nowledgenent of

Receiptof the Notice of Hearing otwo separate occasionECF Na 1-4at 45. Howeverthere is

no evidence in the record to suggest the ALJ considered the phone records Rachel ftatkston

sheattached tcher written response to the Notice to Show Cause for Failure to Appeah
arguably documertier attempts taeschedule thadministrative hearing witthe Hearing Office
Id. at 22. Nor is there any evidence in the record to suggatsthe Hearing Office or thé&LJ
reviewed theperative reporfrom St. Rose Dominican Hospital, although the da#.P.’s surgery
took placdliffers from the date of #scheduledhearing.Compareid. at 25 (late of procedure listg
as “01/29/2020"with id. at 22 (hearing scheduled for “11/04/2019Tn any event, based on t
limited information presented, this Court cannot determwhether Plaintiff's representativ
demonstrated good cause farfailure to appar at the originally scheduleatiministrativehearing,

Accordingly, the Court remands this cafse the Commissioner taonsiderwhether

Plaintiff's representative demonstrdtgood cause fdrerfailure to appear at tidovember 4, 201

administrative haring If good cause is found, Plaintiff must be grantedeas administrative

hearingbefore an ALJ. Thenerits of Plaintiff's underlying claim for disability benefitéll become
reviewable following the outcome of that hearing.
[11. ORDER

Accordingly,

IT IS HEREBY ORDERED that Plaintiff's Application for Leave to Proceadorma
pauperis (ECF No. 1) is GRANTED.
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IT IS FURTHER ORDEREDRhatPlaintiffs Complaint isDISMISSEDwithout preudice,
and this case is REMANDED to the Commissiogm@rsuant to sentence four of 42 U.S.C. § 40
for a “good cause” hearingoncerning B.A.Ps representative’s failure to appear at
administrativenearing scheduled on or abdNtvember4, 2019.

IT IS FURTHER ORDERED that the Clerk of Courtnstructed to close this case and e
judgment accordingly.

DATED THIS 8th day ofOctober 2020.
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