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SI-IAWN VAN M DAL ,E an indiddpal, ) 3:o4-cv-oo7o3-RAM

9 and LENA VAN ASDALE, an indivldual )
Plaintiffs, )

10 ) M EM ORANDUM  DECISION AND
vs. ) ORDER

11 )
INTERNATIONM  GAME , ) ' '

12 TECHNOLOGY, a Nevada corporation, )
)

13 Defendant. )

14 Before the court is Plaintiffs' Motion for Attorneys' Fees, Costs, and Prejudgment
1 5 Interest. (Sec Doc. # 323-327.), Defendant opposed (Doc. #339), and Plaintiffs replied '

1 6 ' D #3sz)
, 
Plaintiffs supplemented their m otion. 1

(Doc. #344). At the court s request (see oc.
1 7 (Doc. #352.) Defendant filed a response to the supplement (Doc. #353) and Plaintiffs move
1 8 to strike the response (Doc. #354). Aftera thorough review, the courtgrants Plaintiffs' Motion
l 9 forAttorneys' Fees, Costs, and PrejudgmentlnteresttDoc. #323), as outlinedbelow. Thecourt
20

denies Plaintiffs' Motion to Strike (Doc. #354).
2 l

1. BACKGROUND
22 Plaintiffs Shawn Van M dale and Lena Van M dale (Plaintiffs), husband and wife, are
23 formercorporatecounselfor Defendant International GameTechnology, aNevadacorporation
24 .(IGT). (P1s.' Compl. (Doc. # 3).) IGT specializes in the design, development, manufacturing,
25 '

distribution and sale of computerizèd gaming machines and systems products. (IGT's Mot.
26 forsumm.l. (Doc. # 173) 6.) Plaintiffssledtheir Complaint against IGTOn December 1, 2004,
27 . .

28 l Refers te court's docket number.
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l asserting a claim for whistleblower protection relief under the Sarbanes-oxleyAct, 18 U.S.C.

2 j 1514A (SOX), and state 1aw claims for tortious discbarge, intentional intederence with

3 contractual relations, retaliation, and intentional infliction of emotional distress. (Doc. #3.)

4 Priortofilingthe Complaintindistlictcourt, Plainifsfledandvoluntarilydism issedaform al

5 complaint before the Secretary of Ixabor. (Doc. # 3 at ! 60.)

6 IGT fled a motion for summaryjudgment on November 22, 2006. (Doc. # 173.) 0n

7 June 13, 2007, the courtgranted summaryjudgment asto Plaintiffs' SOX claim, anddeclinçd

8 to retainjurisdiction over the remaining state 1aw claims. (Doc. # 197.) Plaintiffs appealed,

9 and the United States Court of Appeals for the Ninth Circuit issued an opinion finding that

10 Plaintiffs raised a genuine issue of material fact regarding the cause of their terminations.

l l (Doc. # 212, 220.) The Ninth Circuit reversed the grant of summaryjudgment as to the SOX

I 2 claim , vacated dism issal of the state law claim s, and remanded the m attertothe district couz't

I 3 to address, intheirst instance, IGT'S motion forsummaryjudgmentas tothestatelawclaims.

14 (Doc. # 220.) 0n remand, the court issued an order granting summary judgment as to

l 5 Plaintiffs' state law claims and den/ng summary judgment as to application of the after-

l 6 acquired evidence doctrine. (Doc. # 235.)
l 7 Ajury trial was held, and a verdict was returned in favor of Plaintiffs, awarding acmal

l 8 damagesinthe amountof $955,597t0 ShawnvanM daleand $1,270,303t0 LenavanM dale.

19 (Doc. # 316-317.)2 Judgment was entered On Febnlaly 9, 2011. (DOc. # 321.) Plaintiffs filed

20 the instant Motion for Attorney Fees, Costs, and Prejudgment Interest on February 17, 2011,

21 and 1GT opposed.

22 II. LEGAL STAN DARD

23 Soxincludesprotecuonforwhistleblowerem ployees of publicly-tradedcompanieswho

24 àave suffered adverse-employment action for reporting or cooperating inthe investigation of

25

26 2 The court initiallygranted IGT'S motion to strike Plaintiffs'jury demand, but granted Plaintiffs'
renewedjurydemand aftersoxwasamended toadd therighttoajurytrial. 18 U.s.c. j 1514A(b)(2)(E). çsee

21 ooc, # 246, 268, 271-:74.)
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1 corporate fraud or violations of Securities and Exchange Com mission rules or regulations.

2 18 U.S.C. j 1514A(a). A whistleblower tmder 18 U.S.C. b 1514A has two options for seeking

3 relief: (1) fle a complaint with the Secretary of Iaabor; or (2) if the Secretary has not issued a

4 final decision within 18o days, bring an action in thè district coul't. 18 U.S.C. û 1514A(b)(1).

5 ''An employee prevailing in any action under subsection (19(1) shall be entitled to a1l

6 relief necessaryto maketheemployeewhole.'' 18 U.S.C. ! 1514A(c). This relief ffshall include--

7 (A) reinstatement uith the same seniority status that the employee would have had, but for

8 the discrimination; (B) the amount of back pay, with interest; and (C) compensation for any

9 special damages sustained as a result of the discrimînation) including litigation costs, expel

10 witness fees, and reasonable attorney fees.'' 1d.

l 1 Once a party has established that it is entitled to an award of attorney's fees, ''Eilt

. 
12 remainsforthe districtcourtto determ inewhatfee is 'reasonable.''' Henslev v.kkkerhart, 461

l 3 U.S. 424, 433 (1983). Underfederal law, reasonable attorne/sfees are generallybased on the
1 4 traditional Nodestar'' calculation set forth in Hensley. See Ffscàcr l7. SJB-P.D. Inc., 214 F.3d '

1 5 1z15, 1119 (9t.h Cir. aooo). First, thecoudmustdetermine a reasonablefeebymultipl/ng'tthe
r

1

16 number of hours reasonably expended on the litigation'' by ''a reasonable hourly rate. ' 2

17 Senslep, 46I U.S. at433. Second,thecourt mustdecidewheiertoadjrtielodestaramount '

l 8 based on an evaluation of thefactors articulatedinrerr 1J. ScreenExtras Guild, Inc., 526 F.2d

19 67, 7o (9th Cir. 1975), which have notbeen subsumed inthe lodestarcalculation. SeeFischer, '

20 214 F.3d at 1119 (citation omitled).

21 The Kerr factors are:

22 (llthetimeandlaborrequired, (zlthe noveltyanddiëcultyofthe
uestions involved, (yy) the skill requlsite to pedorm the lejtlq23 selwice properly, (4) t e preclusion of other employment by t e
attorney due to acceptance of the case, (5) the customary fee, (6)

24 whetherthefeeisfxedorcontingent, (7) timelimitationsimposed
bythe client or other circumstances, (8) the amount involved and

25 the results obtaine Jd (W the experience, reputation, and ability of
the attorney ys (10) the ''undesirability'' of the case, (11) the nature ,

26 andleno  qf theprofessional relationshipwiththe client, and (12)
awards ln slm ilar cases.

27
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1 Kerr, 526 F.2d ct zo. Facrors one through hve have' been subsumed in the lodestar

2 calculation. SeeMorales l2. L-'ft'p ofsan Rafael, 96 F.3d 359, 364 n. 9 (9th Cir. 1996) (citations

3 omitted). Ful-ther, the Ninth Circuit, extending City ofBurlington l?. Dague, 5o5 U.S. 557,

4 567 (1992), held tbat the sixth factor, whether the fee is flxed or contingent, may not be

5 considered in the lodestarcalculation. SeeDavis v. L''ftptortibunrl/sy'd/n Francisco, 976 F.2d

6 1536, 1549 (9th Cir. 1992), vacated inparton other grounds, 984 F.2d 345 (9th Cir. 1993).

7 There is a strong presum ption thatthe lodestar figure represents a reasonable fee. Jordan v.

8 M ultnomah County, 815F.2d 1258, 1262 (9th Cir. 1987) (internal citations omitted). However,

9 upon considering the relevant Kerr factors that may bear on reasonableness, the court may

1 0 adjust the award from the lodestar figure. Ballen u. L'Nrp ofRedmond, 466 F.3d 736) 746 (9th

1 1 Cir. 2006). Only in rare instances should the lodestar Ggurebe adjusted on the basis of these

12 considerations. 1d. (citationsomitted). TfDistrictcourts Ealso) possessthe necessarydiscretion

1 3 to adjust the amounts awarded to address excessive and unnecessary effort expended in a

14 manner notjustised by the case.'' fd.

15 111. DISCU SSION

16 A. ATTORNEYS' FEES

l 7 1. Am ount Requested

1 intiffs request a total of $1,237,956 in attorne' ys' fees. (See Doc. # 352 2.) lGT1 8 P a

l 9 challenges the amount of Plaintiffs' request on various grounds, each of which is discussed

20 below.

2 l 2. Reasonable Ra. te & K err Factors

22 Plaintiffs assert that a reasonable hourly rate in this case is $450 for attorneys and

23 $120 for paralegals. (Doc. # 323 3.) lGT argues that Plaintiffs' counsel customarily charge

24 $185 per hour for attorney senrices and $9O for paralegal services. (Doc. # 339 7-8, Ex. 8-

25 9.)
26 In calculating the lodestar Ggure, reasonable hourly rates are determined by the

27 ''prevailing m arket rates in the relevant comm unitp'' Blum u. Slcnson, 46s U.S. 886, 895
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1 (1984)9 see also Sorenson u. M ink, 239 F.3d 1140, 1145 (9th Cir. 2001). Grl'he burden is on the

2 plaintiffto produce evidence that the requested rates are in line with those prevailing in the

3 com munity for similar senrices by lawyers of reasonably comparable skill, experience, and

4 reputation.'' Sorcnson) 239 F.gdat 114s (internalquotations andcitation omitted). GAffidavit.s

5 of the plaintiffs' attorney and otherattorneys regarding prevailing fees in the comm unity, and

6 rate determinations in othercases, particularlythose setting a rate for the plaintiffs' attorney,

7 are satisfactory evidence of the prevailing market rate.'' Unitedsteelworkers ofAm. u. Phelps

8 Dodge Corp., 896 F.2d 403, 4O7 (9th Cir. 1990) (citations omitted). W he defendant may

9 introduce rebuttal evidence in support of a lower hourly rate.'' Sorenson, 239 F.3d at 1145.

1 0 If the fee applicanthas not m et itsburden of establishing the reasonableness of the requested

1 1 rates, the court may determine the rate based on its experience and knowledge of prevailing

12 rates in the comm unity. See, c.g., Bademyan l?. Receivable M grrlt. Servs. Corp., 2009 W L

13 605789 at *5 (C.D. Cal. 2009).
14 Plaindfssubmitdeclarationsfrom Graham Galloway, Esq., John Echeverria, Esq., and

l 5 William Jeanney, Liq. (Doc. # 323 EX. 2-4.) Each Of these attorneys has morethan twenty-five '

1 6 years Of experience representing plaintiffs, and each consrms $450 is a reasonablehourly rate '
. i

l 7 for an attorney inthis communitywith Ms. Piscevich's experience. (fd.) Plaintiffs also submit I
1 8 the declarations of counsel, Ms. Piscevich and Mr. Lenz. (Doc. # 323 Ex. 5-6.) Ms. Piscevich '

1 9 has foriyyears of litigation experience. (Doc. # 323 Ex. 5 at ! 1.) Mr. Lenz has nineteen years ,

20 of litigation experience. (Doc. # 323 Ex. 6 at 14.) 'F

2 l To rebutthe requested rate, first, IGrrprovides Plaintiffs' motionto retaxcost.s andfees

22 incurred in connection with IGT'S motion for terminating sanctions, whqrein Plaintiffs argue

23 that $250 to $350 is a reasonable hourly rate for a business litigation attorney in this .

24 community. (Doc. # 339 Ex. 7a13:14-22.) Second, IGTprovides declarations of Ms. Piscevich

25 and M r. Lenz, Gled in unrelated actions, asselting hourly rates of $185t0 $175 for attorneys,

26 and $8s to $95 for paralegals. (Doc. # 339 Ex. 8 at ! 7, Ex. 9 at ! 9.) Third, IGT also submits

27
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1 affdavits of various employment attorneys in unrelated actions, with hourly rates of $320 to

2 $325. (Doc. # 339 Ex. 10.) .
3 The court 'linds the declarations submitted by M r. Galloway, M r. Echeverria, and

4 Mr.leanney, aresufficientto establishthat $450 is a reasonablehourlyratefor Ms. Piscevich,

5 an attorney with forty years of litigation experience. (See Doc. # 323 Ex. 2-4.) The $185

6 attorney rate and $9o paralegal rate suggestedby IGT are Ms. Piscevich's negotiated rates for

7 medical malpractice defense actions. (Doc. # 344 5.) Theprevailing rate an attorney charges

8 m ayvary based on the nature of the case, and it is not surprisingthat the rate wouldbe higher

9 in anaction involvingan employmentdispute, thanin amedical m alpracticeorotherinsurance

10 defense m atter with a negotiated rate. The court recognizes that the declarations submitted

l l by IGT are from well-respected and seasoned litigators, but they do not have the forty years

1 2 of litigation experienceatlributedtoMs. Piscevich whichjus*festheincreasefrom the $320-

13 $325 they command to the $450 rate requested by Ms. Piscevich.

14 The court does not believe Plaintiffs met their burden of establishing that $450 is a
' 

i that Mr. Lenz is an experienced anél 5 reasonable hourly rate for Mr. Lenz. The courtrecogn zes
1 6 skilled litigator, andwhile M s. Piscevich m aintainsthat M r. Lenz isbilled out atan hourly rate j

l 7 identical to hers, M s. Piscevich has forty years of trial experience as compared to M r. Lenz's 'l

l 8 nineteen years. (Doc. # 323 Ex. 5 at ! 1, Ex. 6 at ! 4.) ln addition, the declarations submitted

19 by attorneys in the comm unity in support of Plaintiffs' motion only reference the skill and

20 experience of Ms. Piscevich, and not that of Mr. Lenz. (Doc. # 323 Ex. 2-4.) Plaintiffs have

2 1 previouslyarguedthat a reasonablehourly rateforan experienced litigator inthiscom munity

22 falls in the range of $250 to $350. (Doc. # 339 Ex. 7 at 3:14-22.) Accordingly, the court will

23 reduce Mr. Lenz's hourly rate to $350 for purposes of the lodestar calculation.3

24

25 7 Plaintiff's: continual reference to the number of lawyers and other professionals present
in court for the defense during trial, and their hourly rates, is not relevant to Plaintfj- ' Motion for

26 Atlorneys' Fees, Costs, and Prejudgment Interest. (See Doc. # 344 at 3, 9, 1 0, n. 21, Do .c # 344-1 at
!( 9.) Plaintiffs, as prevailing party, have the burden of establishing the reasonableness of the hourly

27 rates and time expended by th ''elr counsel. Defense counsel's hourly rates and hours expended on this

28 6
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1 W ith respectto M s. Fenner'stime, Plaintiffsdid notGleanysuppodingdocumentation

2 concerning her experience and skill to support a rate of $450. The coul't concludes $350 is

3 a reasonable hourly rate for Ms. Fenner, based on it.s knowledge of prevailing rates in the

4 com m unity.

5 Plaindffs do not provide any evidenceto supportthe requestfor an hourly rate of $120

6 for paralegal work. IGT subm its declarations of Plaintiffs' counsel from other matters where

7 Plaintiffs' counsel requested a rate of $85 or $9o for paralegal work in medical malpractice

8 actions. (Doc. # 339 Ex. 8 at $ 7, Ex. 9 at !1 9.) M  noted above, the negotiated rate in medical

9 malpractice actions may differ from the prevailing rate in an em ployment matter such as the

1 0 instant matler. In fact, one of the declarations submitted by IGT in support of its opposition

1 1 retlect.s an hourly rate of $125 for paralegals. (Doc. # 339 Ex. 10.) Therefore, the coul't

12 concludes that the $120 hourly rate for paralegal work requested by Plaintiffs is reasonable.

1 3 ln sum, the court will calculate the lodestar amount based on hourly rates of $450 for

14 Ms. Piscevich, $350 for Mr. Lenz and Ms. Fenner, and $120 for paralegal work. Accordingly, '

1 5 the fees requested are initially reduced as follows:

1 6 ;Lawyer/paralegal Hours Rate Total
17 piscevich 981.2 $450 $441,540 i

r

18 Lenz 1,531.7 $350 $536,095

19 Fenner 2o.lo $350 $7,035
Stark ' 791.3 $120 $94,95620

Hanrel 1.2 $120 $144 '
2 1

Chambers 25.05 $120 $3,006 ,
22

TOTAL: $1,082,776
23

The next issue that confront.s the court is the fact that this case has spanned in excess
24

of sixyears. The Ninth Circuithasheldthatthe court has discretionto applythe rates in effect
25

atthe tim e the workwas pedbrmed) orthe rates in effectatthe tim eof the fee application, but
26

27 m auer are not at issue.
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1 has found it is an abuseof discretion toapplymarketrates in effectm orethan twoyearsbefore

2 the work was performed. Sce Bell I?. Clackamas County, 341 F.3d 858, 86o (9th Cir. 2003),

3 ascrnendcdtcitingfarpbn l7. Dalton, 132 F.3d496, 5o2 (9th Cir. kgg7tjischwarzv. Sccrcrcr!/

4 OfHHS, 73 F.3d 895, 908-09 (9th Cir. 1995)); Gates 1J. Deukmejian, 987 F.2d 1392, 1406 (9th

5 Cir. 1992).

6 PlaintifsliHgatedthiscasefornearlysevenyearsbeforeobtainingajuvveridinieir

7 favor. Therefore, the court uill assessthe fees atthe current rate. Sce Galcs, 987 F.2d at 1406

8 (recognizing ''district courts have discretion to compensate prevailing parties for anydelayin

9 the receipt of fees by awarding fees at current rather than historic rates in order to adjust for

1 0 intlation and loss of the use Eofl f'undsnl.
1 1 Finally, the courtwill addressthe remaining Kerrfactors not subsumed inthelodestar

12 calculation in determining whether to enhance or reduce the lodestar figure. rcrr, 526 F.2d

l 3 at 7o; Ffscàer, 214 F.3d at 1119. W ith respect to the seventh Kcrr factor, Plaintiffs have

14 indicated that there were no time limitations imposed. (Doc. # 323 5.) M  to the eighth Kerr

1 5 factor, the am ount involved and results obtained, Plaintiffs point out that this case spanned

16 nearly seven years and resulted in a verdict intheirfavor. L1d.4 The court addressedthe ninth

17 Kerr factor, the experience, reputation, and ability of the atlorneys, above. W ith respect to

1 8 the tenth Kerr factor, the T'undesirability'' of the case, Plaintiffs indicate this case was not .

1 9 undesirable. (Doc. # 323 6.) M  to the eleventh Kerr factor, the nature and length of the

20 professional relationshipwiththeclient, Plaintiffs indicatetherewas nopreviousrelationship.

21 (Doc. # 323 6.) M  to the twelfth and final Kerr factor, awards in similar cases, Plaintiffs

22 indicate there are no similar awards. (1d.) Considering the Kerr factors not subsumed in the

23 lodestar calculation, thecourtsees nobasisfor maknganyl dherenhancem entorreduction.

24 In conclusion, the court calculates the initial lodestar figure at $1,082,776.

25 3. Results Obtained

26 1GT advocates that the court consider a percentage reduction of the hours expended

27 from thetime of Plaintiffs' complaintuntil December 8, 2009, whenthestate-law claims were

28 8



1 dismissed on summary judgment and talting into account the hours expended in litigation

2 related to the unsuccasful claims. (Doc. # 339 13-14.) In addition, IGT points out that

3 Plaintiffs dem anded m uch more in settlement negotiationsand attrial thantheywereactually

4 awarded by the jury. (See fd., Ex. 1-4, 6.) As a result, 1GT request.s a 5o% reduction in the

5 hours expended to reflect what it perceives as Plaintiffs' limited success. (fd.)

6 Plaintiffs assert that an award of attorney's fees under SOX is mandatory and not

7 discretionaly. (Doc. # a.tl..tl 12.) PlaintisscontendthatlGT'sreliance onHensleyandM ccown

8 is misplacedbecausethosecmses onlyapplyto aûorney'sfeesawardedunder4z U.S.C. j 1988.

9 (fd.) Plaintiffs claim their setllement demands are not relevant for purposes of determining

10 their success attrial. (fd. at 14.) Ultimately, Plaintiffs take the position that a1l of their claims

1 1 were related to their wrongful termination from IGT, and they obtained significant success

l 2 at trial, so that a percentage reduction is notjustised. (Jd. at 10-12.)
1 3 First, while Plaintiffs take the position that fees awarded under SOX are mandatory,

14 the statute explicitly qualiies the recovery of fees with the requirement that they be

1 5 ''reasonable.'' 18 U.S.C. ! 1514A(c)(2)(C). While the mandatory language in 18 U.S.C. j
, 

1

16 1514A(c)(2)(C) may deprive the coul't of discretion on the propriety of awarding fees to the k
's discretion because of the 1l 7 prevailing party, the am oun! awarded is clearly within the cou!'t
. !

1 8 stam te's use of the term ''reasonable.'' See c.g., Ttzpïn a7rp Sportservice, Inc. 1g. Charles 0. k'
;

1 9 Finley &Co.,Inc., 676 F.2d 1291) 1312-1313 (9th Cir. 1982) (sndingawardof feesonsuccessful '

20 antitrust suit was mandatory, but amount of fees was up to court's discretion).

2 1 Second, Plaintiffs contendthatN cnslep onlyapplies in arequestforfee-sunder4z U.S.C.

22 j 1988. M  the Supreme Court specifcally noted,Tfgtlhe standards set forth in gffenslepl are

23 generally applicable in a1l cases in which Congress has authorized an award of fees to a

24 Tprevailing party.''' Hensley, 461 U.S. at 433 n. 7. SOX awards reasonable attorney's fees to

25 a prevailing employee. 18 U.S.C. û 1514A(c). Moreover, the Ninth Circuit has referenced
k

26 Hensley in the context of fee request.s made outside of 42 U.S.C. j 1988. See, e.g., Nadarajah

27 l?. Holder, 569 F.3d 906) 91O (9th Cir. 2009) (fee request made under the Equal Access to

28 9



1 Justice Act IF..AJAI, 28 U.S.C. b 2412(d)(1)(A)); Jankey lJ. Poop Dcck 537 F.3d 1122, 1123,

2 1130-,31 (9th Pir. 2008) (requestforfees underAmericanswith DisabilitiesActof 1990 (ADA),

3 42 U.S.C. jj 12101-12213); Parkp e.'r rcl. Park 1J. Anaheim Union High School Dist, 464 F.3d

4 1025, 1035 (9th Cir. 2006) (fee request underthe Individuals with Disabilities EducationAct,

5 2o U.S.C. j l4oo, et. seq.).
6 Third, the court finds IGT'S reliance on Plaintiffs' settlement demands in its TTresults

7 obtained'' analysis is improper. IGT relies onMccown lJ. City ofFontana, 565 F.3d 1097 (9th

8 Cir. 2009), in asking the court to consider Plaintiffs' settlement demands, but in Mccown,

9 b0th parties sought to introduce evidence of setllement discussions and negotiations for

10 purposes of ruling on the request for attorney's fees. M ccown, 565 F.3d at 1104-05 n. 4.

1 1 Courts ''generallyrefrainfrom referencingproposedseœ ementagreementsinlightof Federal

12 Rule of Evidence 408, which seeks to protect the confidentiality of setllement negotiations.''

13 Id. Here, IGTisthe onlypartywhoseeksto introducethe settlem ent negotiationsas eddence,

14 andtherefore the courtwill notcompare Plaintiffs' setllem ent dem andtotheultim ateverdict

1 5 amount in ruling on the fees motion.

16 Finally, the court will examine the results obtained by Plaintiffs, an im portant factor .
)

17 in determ ining a fee award. Hensley, 461 U.S. at 434. Under Hensley, this determination is
l

l 8 m ade by answering two questions: dlFirst, did the plaintifffail to prevail on claims that were $

19 unrelated to the claims on which he succeeded? Second, did the plaintiff achieve a level of '

20 successi atmakesthehoursreasonablyeo endedasadsfactoa bu isfor makingafeeaward?''

21 ffenslep, 461 U.S. at 4349 see also M ccown, 565 F.3d at 1103.

22 Here, theanswertothefrstquesdonis no. Claim sare relatedif Xheyinvolve acom mon

23 core of facts or arebased on relatedlegal theories.'' Thomas l?. (lfrp ofTacoma, 41O F.3d 644,

24 649 (9th Cir. 2005) (internal quotations omitled). The SOX claim Plaintiffs prevailed on and

25 the state 1aw claims Plaintiffs did not prevail on are clearly related. They al1 arise from the

26 samecommoncoresetof facts: Plaindfs'whisdeblov ngae Gdesandsubsequenttermina*on

27 from IGT.

28 lo
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l The answer to the second question is yes. Plaintiffs achieved a level of success that

2 m akes the hours reasonably expended a satisfactory basis for m aking a fee award. ffenslep,

. 3 461 U.S. at434. f'W here a plaintiffhas obtained excellent results, his attorneyshould recover

4 a f'ully com pensatory fee.'' Id. at 435. t'There is no precise nlle or form ula for malting these

5 determinations'' and'dEtlhecourtnecessarilyhas discretion in makingthis equitablejudgment.'' '

6 fd. at 436-37.

7 lGT argues Plaintiffs prevailed on only one of their original claims, however, the

8 Supreme Courthas recognized that proportionality is notthe testto be utilizedbythe courts.

9 Scc Hensley, 461 U.S. at 435 n. 11; sce also M ccown, 565 F.3d at 1104 (citation omitted);

10 McGinnisv.Kenœc* F6edchicken, 51F.3d 805, 806-09 (9tb Cir. 1994) (arithmeticproration

1 l ''makes no practical sense''). ''EA) plaintiffdoes not need to receive all the relief requested in

12 order to show excellent results warranting the fully compensatory fee.'' Dang 1J. Cross, 422 '

1 3 F.3d 800, 813 (9th Cir. 2005) (citations omitted).

14 W hile Plaintiffs only prevailedonthesoxclaim , thecourtfndsthatplaintiffs achieved '

l 5 an excellent result, and should recover a f'ully compensatory fee. This action involved

1 6 protracted litigation for a period of morethan six years, and there can be no question that the

1 7 result was significant. Although IGT considers the verdict in excess of $2 million to be small h.
11 8 in com parison with the amount Plaintiffs requested at trial, in the court's experience, they .

I 9 obtained an excellent result.

20 Thecourtis m indfulthatit mustconsiderwhetherplaindfs' unsuccessful pursuitswere p
l

21 a significant enough portion of their overall efforts to justià a reduction in fees. In the
22 Complaint, Plaintiffs' requested damages under SOX including reinstatement with same

23 senioritystam sjbackpaywith interest, lostearnings,benelts,bonuses, andstockoptions and

24 com pensation forspecial dam ages includinglitigation costs, em otionaldistress, expertwitmess

25 fees and reasonableatlorneysfees. (Doc. # 3 15.) lntheirstatelawclaims, Plaintiffs requested

26 lost earningà, lost benefts, stock options and bonuses, and interest, as well as attorney's fees

27 and costs, and exemplary damages. Ud. at 16-19.) W hile Plaintiffs' SOX cause of action was

28 11
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l the only claim that went to trial, the dam ages that Plaintiffs requested, in comparison to the

2 state law claim s, were by and large the same.

3 InM ccbum, the Ninth Circuit noted that 'Tresults may notbe measured solelyinterms

4 of damages'' and ''the district courtshould consider not onlythe monetary results but alsoihe

5 signiscant nonmonetary results Ethe plaintiftl achieved for himself and other members of

6 societ
-w'' Mccown, 565 Rad at 1105 (citingMorales ?p. Cf1p ofsan Rafael, 96 F.3d 359, 365

7 (9th Cir. 1996)). ''Such anonmonetaq ictol mayconsdmtefexcellent results' forthepurpose

8 of calculating attorney's fees.'' 1d. The Plaintiffs received a result that confers a m eaningful

9 public beneft. Plaintiffs note, and IGT does not dispute) that this is the first trial of a

1 0 whistleblower protection action under SOX in thisjurisdiction. (Doc. # 3234.) Plaintiffs also

1 l correctlypoint outthatthis m atleraffordedthe Ninth Circuitits Y rstoppoc nitytoexam ine

1 2 thesubstantive requirements necessarytoestablish aclaim underthewhistleblower-protecuon

13 provisions of ESOX).'' F'andsdale tl. IGT, 577 F.3d 989) 991 (9th Cir. 2009). In enacting SOX,

14 congress m ade clearthatfraud against shareholders is an issue of publicconcern, andcreated

15 a civil remedy for employees of public companies who are subject to discrimination or

16 retaliation for reporting corporate fraud. S. Rep. No. 107-146, at 1 (2002). Congress passed

1 7 SOX in the wake of the Enron scandal, in response to what it called: .

1 8 EAq culmre, suppoded by law, that discourageEs) employres from '
reporting fraudulent bçhavior not only to the prqper authorlties...but

l 9 even internall vy This Rcorporate code of silence'' not only ham pers
investigations, but also creates a climate wbere ongoingwrongdoing can

20 occur with virtual impunity.
S. Rep. No. 107-146, at5 (2002). Thewhistleblowerprotection provisionservesto ffencourage

2 1
and protect Eemployees) who report fraudulent activity that can damage innocent investors

22
inpubliclytradedcompanies.'' 1d. at 19. Accordinglyytheexcellentresultachievedbyplaintifs

23
was ajury verdict, awardingthem in excess of $2 million, vindicating their own rights andthe

24
publicinterest in preventingfraud againstshareholders. Forthese reasons) thecourtdeclines

25 .
to im pose a percentage reduction in fees. .

26
///

27

28 12



. wt

+4 .

1 4. H ours Reasonably Expended

2 lGT argues that the number of hours spent by Plaintiffs' counsel should be reduced

3 because Plaintiffs improperly included hours relating to: (1) the IGT/BaIIy litigation; (2)

4 defending the motion for terminating sanctions that they lost; (3) appeals; (4) the OSHA

5 complaintthatwasvoluntarilyv thdrau ; (5) non-testifyingexpertchris Comuntzis; (6) M s.

6 Fenner; and (7) entries that are unrelated or ambiguous. (Doc. # 339 8-12.)

7 At the outset, Rltlhe fee applicant bears the burden of documenting the appropriate

8 hours expended in litigation and must subm it evidence in support of those hours worked.''

9 Gates, 987 F.zdat 1397 (citingffenslen, 461U.S. at433) 437). Timeexpendedonworkdeemed

10 ''excessive, redundant, or otherwise unnecessary'' shall notbe compensated. Seefd. (citation

1 l omitted). The party opposing the fee application then has the burden of submitting evidence
k

l 2 ffchallengingthe accuracyand reasonableness of the hours chargedorthefactsasserted bythe .

1 3 prevailing part.y in its submitled affidavits.'' Id. at 1397-98 (citing Blum, 465 U.S. at 892 n.

1 4 5).
l 5 a. Hours related to the Ballg litigation

16 IGTargues Plaintiffs are notperm itledto recover 37.6 hours infees associatedwiththe ,
' !

l 7 Bally t7. fGrlitigation. (Doc. # 339 8-9.) Plaintiffs maintain thatthe depositions in jheBally ,

1 8 litigation would not have taken place but for the i'nstant litigation. (Doc. # 344 6.) In its

1 9 m inute order, the court asked Plaintiffs to specifically identifythe billing entries, by date and

20 description, latarerelatedtoumeeo endedon thefallplitigation. (Doc. # 351.) In response,

21 Plaintiffs flled Doc. # 352, and identified 39.9 hours in Exhibit 18. (Doc. # 352 4) EX. 18.)

22 Although the court did not request further briefing, Plaintiffs included an explanation in an '

23 effol't to justify the time spent. (fd.) IGT filed a response arguing: (1) Exhibit 18 fails to $

24 reference entries challengedby IGT; (2) Plaintiffs' explanations for these entries do not make

25 sense; and (3) Plaintiffs include entries that were not even challenged by IGT. (Doc. # 353.)

26 Plaintiffs filed a motion to strike IGT'S response. (Doc. # 354.)

27
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1 The justification provided by Plaintiffs was beyond the scope of the court's minute

2 order, and was not provided in Plaintiffs' motion or reply. Therefore, the court will not

3 consider the explanations provided by Plaintiffs in Exhibit 18. The court denies Plaintiffs'

4 motion to strike because itfinds IGT'S responsewas reasonable in light of Plaintiffs im proper

5 inclusion of additional briefing and the discrepancy between the hours attacked by lGT and

6 the hours identifed by Plaintiffs in Exhibit 18.

7 Relief under 18 U.S.C. j 1514A(c) is provided to an employee prevailing in an action

8 broughtunder 18 U.S.C. j 1514A09(1). The Bally action was separate from Plaintiffs' action

9 under 18 U.S.C. j 151* , andtherefore Plaintiffs' fee award should be reducedbythe amount

10 of hoursbilledbyplaintifs'counselaRributabletothelcllp action. V terreviewing Plaintiffs'

1 1 billing records, IGT'S challenged entries, and Plaintiffs' Exhibit ,8 (not including the

12 ee lanauonsl,i ecouddetermineslefolloe ng entrieswerefordmeexpendedinconneY on

l 3 with the Bally litigation and will reduce the fee award accordingly:

l 4 alDate Tmwyer/ Hours Rate Description Tot

15 l IPara ega

16 7/24/06 Lenz 1.o $350 Legal analysis re sub oena $350 !,ly 
.duces tecum from Ba

l 7
7/25/06 Piscevich 3.0 $450 Review subpoena from Bally & $1,350

l 8 review document.s that may be '
responsive

1 9
7/25/06 Piscevich o.5 $450 Dictate letter to Ms. Candido $225

20 re: subpoena & documents

7/25/06 Stark 1.6 $120 Review and oqjanize $1922 l documents mt M 
.s Piscevich .

for approval to produce22

ursuant to subpoena; prepareloxes for pickup and de-livery
23

7/26/06 Lenz o.5 $350 Review and revise responses to $175
24 subpoena Duces Tecum from

Ballys
25

7/27/06 Piscevich 2.o $450 Review documents & revise $900
26 selection to be produced &

' revise letler to M s. Candido
27
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1 7/28/06 Piscevich 0.3 $450 Te1 pe hone call with Ms. $135
dido re: document.sCan2

produced by plaintiffs in .
response to subpoenl; review3
em ail from M s. Candldo

4 7/28/06 Piscevich o.2 $450 Tel pe hone call with Ms. $9O' 

. Candido re: status of motions .

5

6 7/28/06 Piscevich o.1 $450 Review letter from Ms. Candido $45
7 8/2/06 Lenz 0.3 $350 Receive apd review subpoena $105

from  IGT ln Bally case re
8 communications with Bally's

counsel

9 8/2/06 Piscevich o.2 $450 Review letter from Mr. Dilger & $9o
subpoypa & notice to take1 0
deposltlon

l l 8/2/06 Piscevich o.2 $450 Telephone cqll with Mr. Peek $9o
re: h1s deposltion notice & m ine ,

1 2
8/2/06 Piscevich o.4 $450 Dictate letter to Mr. Dilger $180 '

l 3 ,
8/10/06 Piscevich 0.3 $450 Review letters from Ms. $135

14 Candido re: document.s &
privileges; call to M s. Candido

1 5 re: letters

8/30/06 Lenz 2.o $350 Receive and review discgvery $700 '1 6 
rdispute letter from N. Dllger;

legal analysis and draft ,1 7
response to discovery dispute k
letter re subpoena to Piscevichl 8
& Fenner

!19 
8/ao/o6 Piscevich o.1 $450 Review letter from Mr. Dilger $45 ,

20 8/a,/o6 Lenz 0.5 $350 Review and revise letter to N. $175 ,
Dilger re subpoena .

2 1
2/21/07 Lenz 1.o $350 Receive and review $350

22 correj ondence from A. '
candlîo to N. Dilger; legal

23 analysis re correspondence for
possible revision of Opp to '

24 motion for reconsideration

25 2/21/07 Piscevich o.1 $450 Rmdewemail from Mr. Peek & $45
letter

26 2/:a/o7 piscevich o.2 $450 Telephone call with Mr. Peek $9o
advising will produce email

27
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1 4/19/07 Piscevich o.4 $450 Telephone calls from & with $180
Mr. Delk & çlients re:2 

,depositions ln the Bally s case

3 4/20/07 Lenz o.5 $350 Review subpoenas for $175
depositionj of Shawn and

4 Lena; em ml to SVA and LVA re
depositions

5
4/23/07 Piscevich o.5 $450 Review subpoenas sewed on $225

6 clients; dictate letler to M r.
Peek & M r. Verhoeven

7 5/16/07 Piscevich o.2 $450 Telephone call with Mr. Peek $9O
8 re: privilege issues

5/16/07 Piscevich o.2 $450 Telepjone call from Mr. Dilger $9o9
re: pnvilege issues

l 0 /16/07 Piscevich o.1 $450 Review letter from Mr. Dilger $455
1 1 5/16/07 Piscevich o.5 $450 Dictate letter to Mr. Dilger & $225

M r. Peek
l 2 5/21/07 Piscevich o.1 $450 Telephone call to Mr. Peek's $45
1 3 Ofsce for order

5/21/07 Piscevich o.2 $4so Telephone call with Mr. Peek $9o1 4
re: hearing & M arkman order

1 5 s/21/o7 Piscevich o.2 $450 Telephone call with Mr. Delk $9o
hawn's deposition &re: S

1 6 alternative dates

l 7 5/30/07 Piscevich o.6 $450 Tel pe hone cqlls to & from Ms. $270
dido & cllents re:Can

1 8 depositions & rescheduling
depositions in Bally case

l 9 5/31/07 Piscevich o.2 $450 Telephone call with clients re: $9o
20 Bally depositions

5/31/07 Piscedch 0.4 $450 Dictate letter to Mr. Dilger re: $1802 1
depositions

22 6/1/07 Piscedch o.1 $450 Review letter frplp Mr. Dilger $45
re: waiver of pmvllege

23
6/4/07 Piscevich 8.o $450 Attend & defend deposition of $3,600

24 Mrs. Van M dale in IGT/Bally
litigation

25 7/9/07 Piscevich o.1 $450 Review letter fropl Ms. Candido $45
26 cancelling deposltlon

27 4/1s/o8 Lenz o.5 $350 Telephone conference with A. $175
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1 Candido re time of depo for .

Shawn Van M dale; em ail to
2 SVA re depo time

3 4/21/08 Lenz 0.3 $350 Te1 pe hone conference with A. $105
' Candido Je depo scheduling

4 and contlnuance

5 6/18/08 Piscevich o.2 $450 Review letter from Ms. Candido $9o
& send rmail to client re: his

6 depositlon

7 6/26/08 Piscevich o.1 $4so Revie)v email from Ms. $45
Candldo & send gm ail to M r.

8 Van Asdale re: hls deposition

6/27/08 Piscevich o.1 $450 Rep yl to email from Ms. $459 
candido re: Shawn's deposition

1 0 /16/08 Piscevich o.2 S4so Reviewemails (4) flpm Mr. $9o7
Glassrr & Ms. Candldo re:

1 1 deposltion of client

12 7/16/08 Piscevich o.2 $450 Tel pe hone call with Ms. $90
dido re: deposition of M r.Can

1 3 Van Asdale

14 7/16/08 Piscevich o.1 $450 Review letter frpm Mr. Dilger & $45
send same to cllent

15 7/17/08 Piscevich o.2 $450 Revier emails from M s: $9O '
Candldo & Mr. Glasser & rjply .16
to same re: M r. Van M dale s .
deposition '

17 I
7/21/08 Piscevich 8.o $450 Attend & defend deposition of $3600 i

l 8 M r van Asdale'' j

19 7/28/08 Piscevich o.1 $450 Revier email & letler from Ms. $45
Candldo

20 .
9/3/08 Piscevich o.4 $450 Dictate letler to Amy Candido $180 '

2 1 re documents located 'k
1

10/26/09 Piscevich o.2 $450 Tele hone call with Mr Peek $9o k22 y.fi jj to ks
.re: a rm ance; ca

Candido :23

3/21/10 Piscevich o.5 $450 Dictate letler to Candido $225
24 .

5/5/10 Piscevich o.8 $450 Tel pe hone conference with Ms. $360
25 Candido

26 5/5/10 Piscevich o.9 $450 Dictate letter to Ms. Candido $405

zy TOTAL: $16,632
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1

2 Plaintiffs' fee award is reduced by $16,632, resulting in a total of $1,066,144 in fees

3 (calculated by subtracting $16,632 from $1,082,7j6).

4 b. M otion for term inating snnctions

5 IGT argues Plaintiffs are not entitled to recover fees for 53.9 hours expended on their

6 defense of IGT'S motion for terminating sanctions. (Doc. # 339 9.) Plaintiffs argue they may

7 recover these fees because IGT failed to obtain its desired result. (Doc. # 344 *6.)

8 The coul't has discretion to exclude fees that are excessive, redundant, or otherwise

9 unnecessary. See Ncnslcp, 461 U.S. at 433-34; Gates, 987 F.2d at 1397. IGT filed a m otion

1 0 for term inating sanctions against Plaintiffs on August 1O, 2006, which Plaintiffs opposed.

1 1 (Doc. # 135 and # 144.) The court declined to issue terminating sanctions, but awarded

12 monetary sanctions in the form of counsel's fees for preparing the m otion and travel costs for

l 3 thehearsng. (Doc. #149.) IGTsoughtto recover $39,201.18 infees and $572.18 in costs. (Doc.

14 # 158.) Plaintiffs moved to retax the costs and fees incurred by IGT in connection with the

1 5 motion. (Doc. # 161.) IGT opposed and renewed ité motion for terminating sanctions based

16 on further diseovery developments. (Doc. # 188.) IGT'S renewed motion for terminating

1 7 sanctions was pendingwhenthecou/grantedsummaajudgmentasto Plaintiffs' Soxclaim. 1

1 8 After the appellate coul't reversed and remanded the m atter, IGT renewed its request for '

19 term inating sanctions, and revisited the dispute as to the amount of monetary sanctions

20 awarded against Plaintiffs. (Doc. # 225.) The court denied IGT'S renewed request for

21 terminatingsanctions. (Doc. # 233 and # 234.) The courtordered IGTwas entitledto recover

22 $9,449.33111 fees and $512.18 in cost.s in connection with the original motion forterminating

23 sanctions. (Doc. # 246.) 1
24 The courtfinds thatthe hours expendedby Plaintiffs' counsel in connection with IGT'S :

25 motionforterminatingsanctionswere not excessive, unnecessary, orredundant, anddeclines

26 to reduce the fee award on this ground. W hile lGT was successful in obtaining monetary

27 sanctions againstthe Plaintiffs, the court did notissueterminadngsanctions. In addition, the
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1 court denied the renewed request for term inating sanctions, and reduced the fees requested

2 by IGT from $39,201.18 to $9,449.33. W itb this in mind, the court cannot conclude that the

3 time spent by Plaintiffs' counsel in these endeavors was unreasonable.

4 c. Hours related to appeals

5 IGT argues that the fees incurred in connection with appeals are not allowed because

6 Plaintiffs failed to request such fees from the circuit. (Doc. # 344 9-10.) Plaintiffs argue that

7 the mandatoryphrase ''litigation expenses'' under SOX distinguishes it from the requirem ent

8 that fees on appeal be requested from the circuit under a statm e sucb as 42 U.S.C. j 1988,

9 where the award of costs and fees is discretionary. (Doc. # 344 7-8.)

10 At issue is whether Plaintiffs were requiredto requestfees incurred in connection with

l l the appeals directlyfrom the Clerkof the Ninth Cfrcuit inthefirst instance. Ninth Circuit Rule .

12 39-1.6 provides that a request for attorney's fees must be filed with the circuit clerk within

l 3 fourteen days from the expiration of the period within which a petition for rehearing m ay be

14 fled. Sce Circuit Rule 39-1.6, 1.8. If a petition for rehearing is filed, a request for attorney's
1

15 fees mustbetiledwiththe circuit clerkwithinfourteen days afterthe court's disposition of the .

1 6 petition. Id. The circuit rules allow forthe transfer of a fees-on-appeal requestto the district

1 7 coul-tforconsideration, but T'thedecisionto permitthedistrictcourtto handlethe matterrestas

18 with the court of appeals.'' Cttmmings 1g. Connell, 4o2 F.3d 936, 948 (9tb cir. 2005), as

19 amendedApril k7, zoos.

20 The case 1aw on this topic appears to be som ewhat unsettled in the Ninth Circuit.

21 Cttmmings involved a class action brought pursuant to 42 U.S.C. j 1983, and a request for

22 attorney's' feesunder j 1988. Cummings, 4o2 F.3dat94O-41. The districtcourtawardedcosts .

23 and fees to the plaintiffs as prevailing party, including fees and costs incurred on appeal. 1d.

24 at 942. In the second paragraph of the opinion, the Ninth Circuit clearly states, ''pursuant to

25 Ninth Circuit Rule 39-1.6, a request for atlorney's fees incurred on appeal must be made to

26 us, not to the district court. The district court is not authorized to award attorney's fees for

27 an appeal unless wetransferthefee requesttothe districtcourtfor consideration.nfd. at 940.
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l Just seven m onths later, in Twentieth Centurp FoxFilm Corp. l?. Entm 'tDistrib., 429

2 F.3d 869 (9tb cir. 2005), the Ninth Circuit aë rmed an award of attorney's fees pursuant to

3 k7 U.S.C. j 505, for work done on appeal. There, the district court grpntedrrwentieth Cenm ry

4 Fox's motion for summaryjudgment, and its motion for attorney's fees. fd. at 875. Dalstar,

5 the losing party, appealed the summary judgment r'uling, and the Ninth Circuit affirmed

6 judgment on the tmnham Act claim, and reversed and remanded the copyright claims. fd.

7 Dalstar also appealedthe fee award, andthe Ninth Circuit rejectedthe arguments thatthe fee

8 request was not adequately documented and that the rates were excessive, but vacated and

9 rem anded the award pending resolution of the copyright claim s. fd. The parties proceeded

l 0 with a bench'trial on the copyright claims, and Twe'ntieth Centunr Fox prevailed. Id. The

1 1 district court once again granted the m otion forattorneys' fees. Id. Dalstar appealed, and the

12 Ninth Circuit considered whether the district court abused its discretion in awarding the fees

1 3 on appeal of the summary judgment motion. fd. at 884. Dalstar, relying on Ninth Circuit r

14 Rules 39-1.6 and 39-1.8, argued that the district court was withoutjurisdiction to award the .

l 5 feesbecauseTwentieth Century Fox did notfirstsle an applicationwith the Clerk of the Ninth

l 6 Circuit. Id. .

1 7 Relying on Cabrales t?. Los Angeles, 935 F.2d 1050 (9tb Cir. 1991), the Ninth Circuit

1 8 found that the district court did not abuse its discretion in awarding the fees on appeal.

1 9 Twentieth CenturyFox, 429 F.3dat884. TheNinth Circuitpointedoutl atcabraldJinvolved '

20 a fee award under 42 U.S.C. ! 1988, and the plaintiffs were compensated for attorneys' fees

2 l on appeal becausethe work ç'contributegd) tothe ultimatevictory inthe lawsuit.'' 1d. (quoting

22 Cabrales 1g. LosAngeles, 935 F.2d 1050, 1052 (9tb Cir. 1991) (internal quotations and citaton

23 omitted). lnterestingly, the holding in Cummings, issued seven months earlier, was not

24 mentioned.

25 In Natttral Resources Defense Council, Inc. u. W'fnler, 543 F.3d 1152 (9th Cir. 2008),

26 the Namral Resources Defense Council INRDCI was successftzl in obtaining a TRO enjoining
27 the U.S. Navy from using m id-frequency sonar during training exercises, and subsequently
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1 reached asettlement. W 'fnler, 543 F.adat 1154-55. 'NRDcflM  a m otionforattorneys'fees and

2 costs for work done in the district court and appeal under the EAJA, 28 U.S.C. b 2412. Id. The

3 district courtgrantedthe m otion. fd. On appeal, the Navychallenged, among otherthings, the

4 court's award of attorneys' fees to NRDC for hours spent preparing the appeal of the TRO. Id.

5 at 1158. The Navy relied on Ninth Circuit Rules 39-1.6 and 39-1.8 and the decision in

6 Cum m ings. Id. at 1164. The Ninth Circuit recognized its holding in Cttmm ings, that appellate

7 fees requested pursuant to 42 U.S.C. j 1988 must be filed with the Clerk of the Ninth Circuit

8 inthefirstinstance, and notwiththedistrictcourt. 1d. (citing Cummings, 402 F.3dat 947-48).

9 The court also pointed out the result reached in Twentieth Cenrttrp Fox, aE rm ing an award

l 0 for work done on appeal. 1d. Ultimately, in N fnlcr, the Ninth Circuit concluded that the fee

1 1 award was properly filed in the district courq yeasoning:
Etlhe EAJA, howeve sr uplike the fee-shlfting statm es- 28 U.S.C. j 1988 and 17

12 U.S.Cub 505- states that fa court shall award to a prevailing party other than thy
United States fees and other expepses .. .incurl'ed by that party in any ciul

13 action...brought by or against the Umted States m anp courlhavingjurisdiction
of that action.

14 1d. (quoting 28 U.S.C. j 2412(d)(1)(A)) (emphasisin originalin opinion, notinstattlte) (internal

1 5 quotations omitted). The court went on to conclude that ffthe plain language of the statute

l 6 indicates that the district court may properly award fees for all levels of litigation.'' Id. '

17 (emphasis original) (citation omitted). Tothe extentthe Ninth Circuit ruleswere inconsistent, '

1 8 the EAJA was controlling. Id. at 1164 (internal quotations and citation omitted). Finally, the
f d that like the fee award ao rm ed in Twendeth Ccnturp Fox, these fees contributed '19 court oun

20 to the ultimate victory in the lawsuit. Id. (citing Twentieth Ccnturp Fox, 429 F.3d at 884).

2 l Because W inter relies primarily on the language of the EAJA in finding that fees on

22 appeal may be sought from the district coul't in the frst instance, it does not resolve the '

23 discrepancy behveen Cumm ings and Twentieth Centurp Fox. Upon further examination of

24 Cumm ings, Twentieth Centttry Fox, W fnler, and Cabrales, the court finds Plaintiffs were

25 requiredto requestfees from the Ninth Circuit in the first instance because: (1) unlike N fnler,

26 the plain langtlage of SOX does not indicate thatthe district court may properly award fees for

27
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l all levels of litigation; and (2) Twentieth Cenmrp Fox, insofar as it is based on Cabrales, is

2 inapposite.

3 i. Soxdoes notprovidefor an award offees at all levels o-/-lflfgarfon
4 N fnterinvolvedafeerequestunderthe EAJA. The Y Aproddes:t'ExceptasotheM se

5 speciscally provided by statute, a court shall award to a prevailing party...fees and otber

6 expenses, in addition to any costs awarded pursuant to subsection (a), incurred by that party

7 in any civil action...brought by or against the United States in any court havingjurisdiction of

8 that action...'' 28 U.S.C. j 2412(d)(1)(A) (emphasis added). Winter focuses on the language

9 ''in any court'' in holding that the district court properly awarded fees on appeal in the first

10 instance.

1 I Awhistleblowerunder Soxhastwo optionsforseekingrelief: (llilingacomplaintwith

12 the Secretary of laabor; or (2) if the Secretary has not issued a final decision within 18o days,

l 3 bring an action in the district court. 18 U.S.C. j 1514A(b)(1). lf successful in either of these

14 proceedings, the em ployee is entitled to: .

15 all relief necessaryto makethe em ployeewhole. This relief shall include--
(A) reinstatementwiththe same senioritystatusthatthe employee would

16 have had, but for the discrimination; (B) the amount of back pay, with ;
interest; and (C) compensation for any special damages sustalned as a

1 7 resultofthediscrim inationz includinglitigation costs, expelwitnessfees, l
and reasonable atlorney fees.

1 8 18 U.S.C. j 1514A(c).
l 9 Unlike the EAJA, Soxdoes notspecifcallyproddefortherecovçl of fees andexpenses

20 incurred in an action brought in ''any court'' having jurisdiction of the action. Instead, SOX 1

21 specifically states that the remedies are available to ''gajn employee prevailing in any action

22 under subsection (19(1)'' -a complaint with the Secretary of laabor or an action in the district

23 court. This weighs in favor of finding that Plaintiffs were required to request fees from the

24 appellate court in the frst instance.

25 ff. Twentieth Centuru Fox is inapposite '

26 In its determination that fees on appeal were properly awarded by the district court,

27 Twentieth CenrunpFbzrelieson Cabrales. In Cabrcles,theplaintiffwon hercivilrightslawsuit
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l andwas awardeda Slso,ooojuryverdict. Cabrclcs, 935F.2dat 1051. Shemovedforattorney's

2 fees under j 1988 and was awarded fees. 1d. The county appealed the verdict and fees award.

3 Id. The Ninth Circuit aë rmed, and subsequently awarded her attorney's fees on appeal. fd.

4 The county filed a petition for certiorari to the U.S. Suprem e Court. 1d. The Suprem e Court

5 granted the petition, vacatedthejudgment and remanded for further consideration in light of

6 a recent case. Id. On remand, the Ninth Circuit considered the new case, found it inapposite,

7 reinstated the original decision, and aërmed the district coutt's judgment. Id.

8 The county sled a second petition for certiorari, which was denied. Cabrales, 935 F.2d

9 at 1051. Cabrales moved the Supreme Court for attorney's fees incurred in opposing both '

10 petitions for certiorari, which the Supreme Court denied without prejudice to be renewed in

l 1 the district court. fd. at 1051-52. Cabrales did so, and the district court awarded her fees on

12 thesecondpetition (whichhadbeen denied), butnothingonthefirst (whichhadbeengranted).
:

1 3 fd. at 1052. Cabrales appealed the district court's denial of fees incurred in opposing the first

14 petition for certiorari. zd.
15 The Ninth circuit, interpreting Hensley u. Eckerhart' 

, 461 U.s. 424 (198a), stated that .

16 Hensley ''establishled) thegeneral rulethatplaintilsaretobecompensatedforalorney'sfees .
)

1 7 incurredforsenricesthat contributetotheultimatedctou inthelawsuit.Thc evenif aspecifc

1 8 claim fails, the time spent on that claim m aybe com pensable, in f'ull or in part, if it contributes r

19 to the success of other claims.'' Cabrales, 935 F.2d at 1052 (citation Omitted). Cabrales also h:

20 referenced the holding in NA.A.C.P. t;. City ofRichmond, 743 F.2d 1346 (9th Cir. 1984), in .
'dgilf a plaintiffultimatelywins on aparticularclaim, she isentitledto al1 attorne/sfees !21 finding, )

22 reasonable expended in pursuingthat claim- eventhough she may have suffered some adverse :

23 rulings.'' fd. at 1052-53. ;
24 Here, the coul-tis notsayingthatplaintiffswould notbeentitledto recoverfeesandcosts k

25 on appeal if they were properly requested. lnstead, the court finds that Plaintiffs should have

26 requested the fees incurred on appeal in the Ninth Circuit in the srst instance, or that they

27 should have sought a transfer of the request to the district court. This was not the question
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l posed in Cabrales, and therefore it is distinguishable. Cabrales brought the request for fees

2 concerning the petition for cediorari to the Suyreme Court andthe Supreme Court remanded

3 the request for fees on the certiorari petition that had been granted to the district court.

4 Cabrales, 935 F.2d at 1051-52. W ith respectto the fees that Cabrales had sought on appeal (as

5 compared to those in connection with the petition for celtiorari), Cabrales sought and was

6 awarded those fees by the Ninth Circuit. 1d. at 1051.

7 In sum, nothing in Soxindicatesthatthis courthasjurisdictionto entertainthe request
8 for fees and costs in the first instance, as was the case with the EA.TA. In addition, Cabrales,

9 on which Twentieth Centttry Fox relies, is distinguishable. The court finds that the holding in

10 Cumm ings applies to this case.

1 l Plaintiffs do not indicate that they m ade any requests for fees from the circuit court or

12 that they t'iled a motion to transfer consideration of attorney's fees on appeal. The court

l 3 recognizes that this may have been an oversight, and that this oversight is met with harsh

14 results; however) the coud iswithout authorityto awardanyappellatefees. Thereforeythe court

l 5 finds that the Plaintiffs are not entitled to atlorneys' fees incurred in the course of the appeal.

16 The coul't finds that the following hours were related to the appeal and will reduce Plaintiffs'

d f ttorneys' fees accordingly:1 7 awar o a

)# 'Date Lawyer/ Hours Rate Description Total
Paralegal1 9

6/3/05 Piscevich 0.2 $450 Telephone call with Mr. Herb (clerk $90
20 of court) re: appeal
2 1 2/2/06 Piscevich 0.2 $450 Tslephone call from M s. M ills of 9tb $90

Clrcuit
22 2/27/06 Piscevich 0. 1 $450 Review order from 9tb circuit $45
23 5/1/06 Piscevich 0. 1 $450 Rqview lstter from .M s. Candido to $45 '

9ta Circult24

3/8/09 Piscevich 2.5 $450 Begin review for oral argum ent $ 1,125
25

3/9/09 Piscevich 0.1 $450 Review & reply to email from clerk $45
26 of court changlng tim e of oral

argum ent
27
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1 3/9/09 Piscevich 5
.5 $450 Continue with review of documents $2,475

& file to prepare for oral argument ,2

3/10/09 Piscevich 3.5 $450 Continue with preparation for oral $1,575
3 argument '

4 3/1 1/09 Piscevich 3.0 $450 Continue uith review of 5le & work $1 ,350 I
on argument j

5
3/1 1/09 Piscevich 3.5 $450 Travel from Aeno to Sap Frjmcisco & $1,575 .

6 to hotel & revlew cases ln fllght

3/1 1/09 Piscevich l .0 $450 Continue with case review & outline $450 .
7

* tb3/12/09 Piscevich 2
.
0 $450 Attend argum ent at 9 Circuit $900

. 8
3/12/09 Piscevich 3.0 $450 Rem rn from San Francisco to Reno Sl ,350

9 9/22/05 Piscevich 0.1 $450 Let-tey to Van Asdale with copy of $45
l O Openlng Brief of Appellant

International Gam e Technolon

11 3/1 0/09 Fenner 1 
.
2 $350 Participate in prep@ration for oral $420

argument before 90 Circuit
l 2

' 6/2/05 Lenz 2.5 $350 Receive and review Notice of $875
l 3 . Appeal; legal analysis re appealable

interlocutory orders;
14 correspondence to R. Campbell re

Notice of Appeal
1 5 .

6/20/05 Lenz 6.5 $350 Legal analysis and draft M otion to $2,275 ;
1 6 Dismiss appeal

1 7 7/12/05 Lenz 2.5 . $350 Review Opposition to M otio.n to $875
Dism iss Appeal; legal analysis and

ilraft Reply in support .1 8 com m ence

7/l 3/05 Lenz 4.5 $350 Continued legal analysis and draft $1,575 '1 9
Reply ln Support of M otion to
Dis '-mlss Appeal; arrange for iling '

20 and service .

21 7/25/05 Lenz 7
.

5 $350 Legal analysis and drgft Opposition $2,625 ''

Motipn for Stayjtgm Cir). proof lto22 a d rewse to fina orm; arrange for
fillng and service

23 ,
8/8/05 Lenz 0.3 $350 Receive and Rèview IGT'S Reply in $1 05

24 support of motion for stay

25 8/16/05 Lenz l .0 $350 Telephone conference with D. $350 '
'bardi re 9tb circuit setllement 'M m

26 conference
9/20/05 Lenz 2.0 $350 Receive and review IGT'S opening $700 '

27
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1 - .. %Brief; cpmmepce legal analysis of
. z Answerlng bnef

9/2 1/05 Lenz 0.5 $350 Legll analyjis rs briefng and $1 75
3 motlon to dlsm lss appeal

4 5/10/06 Lenz 0.5 $350 Fact Investigation/ Developpent- $1 75
receive and revier IGT Motlon to

5 Seal Documents ln 9tb cir.

6 5/1 0/06 Lenz 2.0 $350 Appellate Motions and Submijsions- $700
legal apalysis and draft Opposltion

7 to Motlon to Place Appellate Record
Under Seal

8 8/22/07 Lenz 3.0 $350 Appellate Motions and Submijsions- $1,050
legal analysis apd prepare Notlce of9
Appeal, Dockstlng Statement and .
Statem ent of lssues1 0

8/24/07 Lenz l .5 $350 Prenare r De resentation statement; $525
1 l re 'mew andre 'vlse issues statement;

em ail to s. Van Asdale
1 2

8/31/07 Lenz 1 .0 $350 Review and revise lssues statem ent $350
13 for appeal

14 8/31/07 Lenz 0.5 $350 Proof arid revise Notice of Appeal; e- $1 75
file Notice of Appeal

l 5 9/1 0/07 Lenz 1 .0 $350 Receive and review Tim e Scheduling $350
Order; proof and revise Docketingl 6
Statement for filing; prepare
transcript designa flonl 7 .

l 1/19/07 Lenz 6.5 $350 Continued draft po ening Brief; $2,275
1 8 re 'wew Excerpts of Record '

1 9 1 2/6/07 Lenz l .0 $350 Comm ence outline of Opening brief $350
on Appeal; pr pe are for conference

2 () 'm th s . V'a n M dale

21 12/6/07 Lenz 1.5 $350 P1J pe are for and attend conferepce $525
h S. Van M dale re appeal brlefwlt

22 12/7/07 Lenz l ,5 $350 Com mence draft outline for Opening $525
Brief on Appeal23

12/1 0/07 Lenz 4.5 $350 Continued outline of Opening Brief $ I ,575
24 on Appeal; review 9tb cllr. Rul'es re

Excerpt.s of Record
25

12/1 1/07 Lenz l .5 $350 Continued drafting Opening Brief on $525 .

26 Appeal

27 12/12/07 Lenz l .0 $350 Continued draft Opening Brief $350
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l 12/1 3/07 Lenz 2.5 $350 Continued draft Opening Brief $875

2 12/15/07 Lenz 4.0 $350 Continued draft Opening Brief on $1 ,400
Appeal

3
12/17/07 Lenz 5.0 $350 Continued draft Opening Brief $1 ,750

4
12/1 7/07 Lenz 2.0 $350 Contipued lrgal analysis and draft of $700

f on Appeal5 Openlng Bne

1 2/17/07 Lenz 2.0 $350 Continued legal anylysis !nd draft $7006
argument for Opem ng Brlefs

7 12/1 8/07 Lenz l 
.0 $350 Legal analysis and draft M otion to $350

release Docket sheet
8

12/20/07 Lenz 6.5 $350 Continued l ge al analysis and draft of $2,2715
9 opening brief

10 12/2 1/07 Lenz 3.5 $350 Com plete draft Opening Brief on $ 1 ,225
. Appeal

1 1 -12/26/07 Lenz 4.5 $350 Proof and rsvise Opening Brief on S1 ,575
Appeal; revlew Excerpt.s of Record1 2

1/4/08 Lenz 0.5 $350 Leral analysis and correct Opening $1 75
1 3 Bmef on Appeal '

14 2/1 8/08 Lenz 2.5 $350 Com mence yeview and analysis of $875
1GT Answerlng Brief on Appeal

1 5
2/1 9/08 Lenz 2.5 $350 Continued legal analysis for Reply $875

16 Brief ' .
l

2/25/08 Lenz 5.0 $350 Continuld legal analysis and draft $ 1 ,750 !17 
,Reply bmef .

1 8 2/26/08 Lenz 8
.0 ' $350 com plete draft Reply Brief on $2,800

Appeal k
19 i

2/27/08 Lenz 3.5 $350 Complete draA Reply Brief on $ 1 ,225 ;
20 Appeal

21 2/28/08 Lenz 1 .0 $350 Prgof and revise to flnal form Reply $350
Brlef on Appeal; arrange for Gling

22 and service

1/21/09 Lenz 0.5 $350 Receipt and review of Notice of Oral $17523
Argpm ent; em ail to S Van Asdale re
Notlce; telephone conference with S.24
Van Asdale re oral argument '

25 2/19/09 Lenz 2
.o $350 I-e al qnalysis re IGT supplemental $700Yt o r l tyau

26
2/20/09 Lenz 2.0 $350 Comm ence outline for oral $700

27
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1 argum ent

2 3/6/09 Lenz 2
.5 $350 Continued review of cases and $875

brieing for oral argument
3

3/9/09 Lenz 2.0 $350 Continued analysis and preparation $700
4 for oral argument

5 3/10/09 Lenz 4.5 $350 Continued preparation of argument $1,575
for oral arpzment

6 .3/1 1/09 Lenz 2.0 $350 Continued preparation for oral $700
argurpent; re Wew issues and7
questlons anticipated .

8 3/12/09 Lenz 1
.5 $350 Review and analysis re oral $525

ar m lnt and standard of review for
9 a dawt

10 9/9/09 Lenz O.5 $350 Prepare and tile Bill of Costs $ 1 75

1 1 1/9/08 Lenz 1 .0 $350 Telephone conference with 9tb cir. $350
k rr Excerpts of Record; reviewcler

12 ankd revlse Volume 1; arrange for re-
fillng

1 3 12/26/07 Stark 2,2 $120 Support and preparation of
documents for r pe roduction for 9tb $264

14 circuit; m eet witfi document
.s at

Total Im age re reproduction, copies,1 5
covers, binding

1 6 12/27/07 stark 2
.5 $120 Continued su pp ort and prepazation

d-exhibitsibr 9t: !for motion an
1 7 Circuit; deliver additional $300

documents for reproduction; meet ,
1 8 w/ Total Image regarding additional .

copies, covers; rem rn completed
l 9 copies to offce; prepare for ;

shlpm ent
20

TOTAL: . $56,524 7
2 1

22 Plaintiffs' fee award is now reduced to $1,009,620 (calculated by subtracting $56,524 7

23 from $1,066,144).

24 d H ours related to dism issed OSH A com plaint

25 IGT argues plaintiffs' fee award should be reduced by 127.8 hours expended in

26 connection with the OSHA complaint that was voluntarily withdrawn. (Doc. # 339 10-11.)

27
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1 Plaintiffs m aintainl attheyshouldbeableto recoverthesefeesbecause Sox requiresthecase

2 be commenced with OSHA. (Doc. # 344 8.)

3 SOX requires thefiling of a complaintbefore the Secretaryof Imborbefore a com plaint

4 can be filed in district court. 18 U.S.C. b 1514A.09(1). Moreover, SOX provides relief for an
. :

5 employee prevailing in an actionbroughtpursuantto 18 U.S.C. j 1514A.09(1), which includes

6 a proceeding before the Secretary of lxetbor as well as before the district court. fd. Since 18 I
E7 U

.S.C. j 1514A(c) specisollyreferstosubsection (19(1), anddoes notlimitthe recoveryof fees
' 8 to those incurred in connection with the action dled in the district court, the court finds '

9 Plaintiffs areentitledto recover reasonableattorneys' fees incurredin pursuingthe com plaint

10 before the Secretary of lmbor.

1 1 e. H ours related to non-testifying expert Chris Com untzis :

12 IGT argues Plaintiffs' fee award should be reduced by 37 hours for time expended in ;
;1 3 connection with expert Chris Comuntzis, who did nottestifyattrial. (Doc. # 339 11.) Plaintiffs

14 assert that they m ay recover these fees because IGT continually asserted that to prove

1 5 shareholder fraud, Plaintiffs had to establish that the Australian Flyer was material, and this

16 was the purpose for engaging Mr. Comuntzis. (Doc. # 344 8-9.)

l 7 It is undisputed that SOX allows the prevailing party to recover expert witness fees as 'i

1 8 damages. Sce 18 U.S.C. j 1514A(c). The court is not aware of any case determining whether :
119 expert fees are allowed under SOX for an expertwho did nottestify attrial, and neither party '

20 cites any legal authority in support of their position. SOX does not specifically limit the k
' i

2 1 recoveryof expertuitness fees tothose witnesses whowerecalledattrial. M oreover, thecourt

22 cannot conclude that the fees associated with M r. Comuntzis are excessive or unnecessary. 1

23 According to Plaintiffs' counsel, M r. Comuntzis was designated as an expel-t, testified in I

24 deposition, was listed as an expert V tness for trial, and was on standby to appear for trial. l

25 (Doc. # 344-1 at 11 6.) Plaintiffs ultimately made a strategicdecision notto call Mr. Comuntzis '

26 as a witness at trial. (fd.) Given the broad language of SOX that Plaintiffs are ''entitled to a1l .

27 relief necessary to make Ethem) whole,'' including 'flitigation costs'' and ''expertwitness fees,''
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1 the court finds that Plaintiffs are entitled to recoverthe fees and cost.s incurred in connection

2 with M r. Comuntzis, even though he ultim ately was not called to testify at trial.

3 f. H ours for M s. Fenner

4 IGT atlacks the hours expended by M s. Fenner on the ground that Plaintiffs failed to

5 provide the necessaly documentary support for any time spent by Ms. Fenner. (Doc. # 339

6 11.) Plaintiffs assertthatrequestingMs. Fenner'shours is reasonablebec-atlseduringtrial, IGT

7 hadthree counsel at counsel table, one ortwo other attorneys in court, alongwith oneor more

8 paralegals, and a trial consultant. (Doc. # 344 9.)

9 The court rem inds Plaintiffs thatthe number of attorneys and other professionals IGT

1 0 had at trial is irrelevant tolofnllls'motion forfee-s. Nonetheless, the court does notfnd the

l 1 hours expended by M s. Fenner were unnecessary, redundant, or excessive, and declines to

12 reduce the fee award by this amount. M s. Fenner's time will be included in the fee award at

1 3 the hourly rate of $350, as determined above.

14 g. H ours for tm related or am biguous item s

1 5 IGT contends that the following billing entries appear to be either unrelated or

1 6 ambiguous and as a result, 46.65 hours should be cut from Plaintiffs' fee award: 9/2/04;

17 3/4/06;6/12/069 6/29/06; 11/3/069 1/3/07; 1/17/07 ; 2/20/07(2);9/2/08; 9/9/09;9/15/09; 1

18 9/21/09; 10/15/09; 11/17/09 (2); 11/18/09; 11/20/09; 3/12/109 3/13/109 3/15/10; 3/10/10; ,

19 5/7/10; 12/7/10; 12/28/10; 1/7/11; 1/9/11 (2); and 1/13/11. ,

20 If the prevailing pao fails to submit adequate documentation in support of the hours '

21 expended, thecourtmayreducethe award. Senslcp, 461U.S. at433. Inffenslep,the Supreme '

22 Court observed, ffcounsel, of course, is not required to record in great detail how each minute

23 of his time was expended. But at least counsel should identify the general subject matter of :

24 histim e expendim res.'' Hensley, 461 U.S. a1437 n. 12, 433. The court has reviewedthebilling

25 entries attackedby IGT and sndsthat none are ambiguous, and all appeartobe relatedtothis

26 matler. (Sce Doc. # 323 Ex. 1.) Therefore, the court will not redpce Plaintiffs' fee award on

27 this basis.
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2 5. Conclusion on Fees

3 Plaintiffs are entitled to recover $1,009,620 in fees. This is calculated by taking the

4 amount of Plaintiffs' fee request, $1,237,956, and adjusting the hourly rates of Mr. Lenz and

5 Ms. Fenner to $350, for a total of $1,082,776. The court then reduced the fees to account for '

6 the hours expended on the Bally litigation ($16,632) and on appeal ($56,524). '

7 B. COSTS

8 It is undisputed that SOX allows a prevailing employee to recover litigation costs.

. 9 18 U.S.C. j1514A(c)(1)(C). Plaintiffseek $135,358.851n costs. (P1.'s Billof Costs (Doc. # 324).)

1 0 IGT objects on the following grounds: (1) costs should be reduced to account for Plaintiffs'

1 1 limitedsuccess; (2) Plaintiffscannot recovercosts onappeal; (3) costs relatedto non-testifying

12 expert Chris Comuntzis should be excluded; (4) Plaintiffs are not entitled to specifc costs

l 3 related to their unsuccessful state 1aw claims; and (5) Plaintiffs cannot recover cost.s for

14 unsubstantiated in-house copies. (Doc. # 339 16-18.)

1 5 1. Costs and Plaintiffs' Success

1 6 IGT argues Plaintiffs' costs should be reduced by 5o% to reflect Plaintiffs' lim ited J

17 success. (Doc. # 339 16, 18.) M  set forth above, the court declines to exercise its discretion '

' f and costs on this ground. (See supra at lII.A.3.) 1l 8 to reduce Plaintiffs ees

1 9 2. Costs on Appeal

' costs be reduced by $521.91, for those costs incurred for i20 IGT requests that Plaintiffs

21 travel to and from a Ninth Circuit hearing. (Doc. # 339 16.) '
. 

''''' I

22 As setforth above, Plaintiffs were required to requestfees and cost.s on appeal withthe
I

23 Clerk of the Ninth Circuit in the first instance. (Sce supra at llI.A.4(iii).) To the extent j
1

24 Plaintiffs did request costs from the Ninth Circuit, and were denied, the court finds their

25 request is improper for this reason as well. Accordingly, Plaintiffs' costs are reduced to .

26 $134,836.94 (calculated by subtracting $521.91 from $135,358.85). .'

27
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l 3. Costs Related to Non-Testifying Faxpert Chris Com untzis

2 IGT argues Plaintiffs' costs bill should be reduced by $63,245.02 for those cost.s

3 associated with expert Chris Comuntzis, who did not testify at trial, and therefore was

4 unnecessary and excessive. (Doc. # 339 16-17.)

5 For the reasons set forth above concerning the fees incurred in connection with M r.

6 Comuntzis, the cou/ finds Plaintiffs are entitled to these costs.

7 4. Costs Related to Unsuccessflzl State I>w  Claim s

8 IGrfarguesthat Plaintiffs' costsbill shouldbe reducedby Ssls.os-thosecostsassociated

9 with medical expenses related to their unsuccessftzl state 1aw claim for intentional infliction '

10 of emotional distress. (Doc. # 339 17.) Thecourthas determinedthatplaintiffs' claims involve

1 1 acom mon core setof facts andarebasedon relatedlegal theories, andtherefore, Plaintiffs are

12 entitled to recover these costs.

1 3 5. Costs for Unsubstantiated In-H ouse Copies

14 IGT argues Plaintiffs' costs should be reduced by $2,883.00, for unsubstantiated in-

l 5 house copyfng costs. (Doc. # 339 17.) Plaintiffs argue thattheyare entitled, as a matter of law, '
16 to recover their litigation expenses. (Doc. # 344 16.) '

17 W 'hile Plaintiffs are entitled to litigation costs as the prevailing party under SOX, they :

1 8 m ustdocument or otherwise substantiatetheirlitigation costs. W ithoutthis inform ation, the l

19 court has no wayto determ ine whetherthe copying costs were in fact incurred. The courtwill .
I

20 not blindly rely on a reference to a number incurred for in-house copying costs without some L
. I

21 sort of documentation ordeclarationtosupportthe request. Since Plaintiffsfailedto properly '
!

22 documenttheir requestfor $2,883 of in-house copying costs, the courtwill reducetheir costs ;
r

23 award accordingly. Plaintiffs costs are reduced to $131,953.94 (calculated by subtracting .

24 $2,883 from $134,836.94).

25 6. Conclusion on Costs

26 Based on the foregoing and the court's review of the costs bill, the court Gnds that

27 Plaintiffis entitled to recover $131,953.94 in cost.s reasonably incurred. This is calculated by
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1 taking Plaintiffs' request in the amount of $135,358.85 and subtracting costs on appeal
1

2 ($52z.91) and unsubstantiated in-house copjing charges ($2,883).

3 C. PREJUDGM ENT INTEREST

4 IGT argtles that Plaintiffs should not be awarded prejudgment interest because their

5 damages were primarily comprised of their lost value of unvested stock options. (Doc # 339
1

6 18.) Alternatively, IGTappearstoarguethatanycomputation of prejudgmentinterestshould

7 not include stock options at all. (Id. at 19.) Plaintiffs counter that thejury awarded each of

8 them 'Tactual damages'' with no categorizationy and Plaintiffs are entitled to prejudgment

9 interest to make them whole. (Doc. # 344 17-18.)

l 0 W hile lGTargues that Plaintiffs' damages were prim arily comprised of their lostvalue

l 1 of unvested stockoptions solatprejudgmentinterestshouldnotbeawarded, thecourtcannot

12 come io this conclusion. Plaintiffs are correct in pointing out that thejury awarded Plaintiffs ,

13 actual dam ages, without categorization. W hile the am ount of actual dam ages awarded to

14 Shawn Van M dale appears to reflect the am ount offered by Plaintiffs' expel't at trial for his

1 5 unvested stock options, the court cannot now substitute its judgment for that of the july in

l 6 determiningwhat am ountof thetotal damages awardis allocatedto each categoryof damages

17 sought by Plaintiffs. M oreover, with respect to Lena Van Asdale, IGT'S opinion that her

1 8 damages are primarily com prised of the lost value of unvested stock options is entirely

1 9 speculativebecausethejulsimplyawarded her actual damages in the amount of $1,270,303,

20 without categorizing her dam ages. The court will not entertain IGT'S request to gtzess which .

21 portion of thejury's damages award is comprised of the lost value of unvested stock options,

22 especially when lGT did not object to the verdict form.

23 Plaintiffs, asprevailingparty, areentitledto recoverprejudgment interestaspartofthe

24 backpay remedy under Sox. 18 U.S.C. j 1514A(c)(B). ''Prejudgment interest, of course, is an

25 element of complete compensation.'' Loef er 1J. Frank, 486 U.S. 549. 558 (1988) (internal
26 quotation marks andcitation omitled) (fndingthatrfitleW l authorizesprejudgmentinterest l

27 as part of backpay remedy in suits against private employers). It ffserves to compensate for
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1 the loss of use of money due as damages from the time the claim accrues until judgment is
' 

2 entered.'' Gcsr Virginia r. United States, 479 U.S. 305,311 fn. 2 (lg8xtcitation omitled).

3 Given the SOX's specifc referenceto an award of prejudgment interest and the direction that

4 Plaintiffs, as prevailing party be awarded al1 relief necessary to m ake them whole, 18 U.S.C.

5 j 1514A(c), the court fnds Plaintiffs are entitled to an award of prejudgment interest.

6 The court agrees with Plaintiffs that prejudgment interest on backpay awarded should

7 be calculated in accordance with 29 C.F.R. j2O.58(a), at the rate specifed in the Internal

8 Revenue Code, 26 U.S.C. j 6621. Generally, the underpayment rate is the sum of the Federal

. 9 short-term rate plus 3 percentage points. 26 U.S.C. j 6221(a)(2). A fflarge corporate

10 underpayment'' is d'any underpayment of a tax by a C corporation fpr anytaxable period if the

1 1 am ount of such underpaym entfor suchperiod. exceeds Sloo,ooo.'' 26 U.S.C. j 6621(c)(3)(A).

l 2 For large corporate underpaym ents, the rate is the Federal short-term rate plus s percentage

13 points. 26 U.S.C. j 6621(c). 1GT does not disputethatthelargecorporate underpaymentrate

14 applies, as Plaintiffs suggest. The Federal short-term rate is Tfrounded to the nearest full

l 5 percent (or, if a multiple of 1/2 of 1 percent, such rate shall be incremsed to the next highest

16 ftl11 percentl.'' 26 U.S.C. b 6621*)(3).

1 7 In the absence of any objection by lGT that the large corporate underpayment rate k

1 8 applies, the courtfinds thatprejudgment interest in this matter is calculatedusingthe Federal :
1

19 short-term rate, plus 5 percentage points. 26 U.S.C. ! 6621(c)(3)(A). Tlle court takesjudicial

20 notice of the Federal short-term rates and adds 5 percentage points for a large corporate ,
r

21 underpayment, as set forth in Exhibit 7 to Plaintiffs' motion. (Doc. # 323 Ex. 7.) i

22 Plaintiffshawn Van Asdale is awarded prejudgment interest from his termination date !

23 of Febnlary 11, 2004, until the datejudgment was entered, February 9, 2011) in the amount of
i

24 $552,418.62. Plaintiff Lena Van Asdale is awarded prejudgment interest from her terminate '

25 date of March 15, 2004, until the datejudgment was entered, Febnlary 9, 2011, in the amount '

26 of $723,347.90.

27 / / /
l

28 34



I
. l

. A. 1

l D. TOTAL CAT,CUIA TION

2 ln sum, the courtfndsthatthetotal amount of attorneys' fees awarded is $1,009,620.

3 The total amount of costs awarded is $131,953.94. Thetotal amount of prejudgment interest

4 awarded is $1,275,766.50 ($552,418.62 to Shawn and $723,347.90 to Lena). Tberefore, the

5 total award of attorneys' fees, costs, and prejudgment interest is $2,417,340.40.

6 The court orders IGT to pay the amount of $2,417,340.40 to Plaintiffs no later than

7 thirty (30) days from the date of this order.

8 lV. CONCLUSION

9 IT IS HEREBY ORDERED that Plaintiffs' M otion for Attorneys' Fees, Costs, and

10 Prejudgment interest (Doc. #323-327) is GRANTED as set outlined above.

1 1 IT IS HEREBY FLFItTHER ORIAEII-ED that Plaintiffs' Motionto Strike (Doc. #354)

12 is DENIED.

13 DATED: M ay 24, 2011.
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UNITED STATES M AGISTM TE JUDGE
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