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lCASE NO

. . . . .. .

(To be supplied by the Clerkl

Name and location of oourt, and name ofjudge, that entered the judgment of conviction you are

chylejging: ' ;(,4 ? 'ot- , itvik ,. ,' . - t. ,4 . ' ,le c>'</?v e#'
e.$ 0t. ..l0 . . -Fndoroonviction was entcxd: b l 7 I D''7 . (montlz/day/mar)Full datejudo l / ak / (:4yDid you appeal the conviction? IX Yes No. Date appeal decided: .2.

3.
4, Did you Iile a petition for post-conviction mlief'or petition for habeas corpus in the state court?

'f Yes No. If yes, n e the colrt and datc the petition was filed: Ik .jt*. J'er>fl X1?k/k/
hhfèrlcl-rae?- >fAktslw ,1*ee2.., e '# / T l ;# . Did you appeal ikom the denial of tlw petition ror

. Yes No. Date the appea' I waspost-conviction relief or petition for writ of habeas comus? Y
d' ecided: l / 13 / I i . Have aIl of the grounds stated in this petition been presented to thi

state supreme court? /* Ycs No. If no, which grounds havc not?

5. Date you are mailing (or banding to conxctional ofscer) this petition to this court: n3I 5 I I ,1./ / /

Attach to this petition a copy of aII state court wrltten declllons regarding tllis conviction.

jz;54-Form
eft 1/97
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E

. I

j 6. Is this the l'i1st rederal petition for writ of habeas comus challenging this conviction? ves
' X No. lfno, what was the prior case number ? J ttf-ce-er/-tzf-/.Gnd in what court was tlle
: prior action Iiled? (/, , I)l pl'c.h- r?- l #. (,; #êvo.x- ,
i
' Wms the prior action denied on the merits or . dismissed for prooedural reasons (check:
i onc). Date ordecision: L / J9 l O . Are any orthc issues in this petition raised in the1 

.

i prior petition? Y' Yes No. If the prior cmqc wms denied on the merits, hms the Ninth
. Circuit Court of Appeals given you pennission to lile this successive petition? Yes No,
!
' 7. Do you have any petition, application, motion or appeal (or by any other means) now pending in
i

! any court regarding the conviction that you are challcnging in this action? Yes X-No.
: lryes, state the name of the court and the nature of the proceedings:
;

'

j #

'

i 8
. case number orthejudgment orconviotion being challenged: CP<.- 0/Px7:1 .

: q Leng,s and terms of sentencets): To Aexm: w; zo-la'tk r'-<redrs/-ylze .
' 10 start date and projected release date: l I-3J-nr q-o t-1'Je- .
'

ë I 1 what was (were) tse ofrenscts) orwhich youwere convicted, #vtz.e's .g,'f.h />...
i vse. aî- . I/s,...:m . .

12. W hat was yourplea? Guilty ' Not Guilty Nolo Contendere. If you pleaded guilty
i
! or nolo contendere pursuant to a plea bargain, state the tenns aad conditions of the agreement:
i . '
j ' ,
; '
' 13. W ho wms the attomey that representd  you in the procœ dings in state court? Identify whether
i

the attorney wms appointed, retained, or whether you represented y'ourselrpro se (without ooun,el).i
Nlme of Attorney Appointed Retained Pro .%e

arrairment and plea ' 6. X-i
J,ke (.6vft'.1-, A-j trial/guilty plea

' i
ng J,h, r''wtyer./.- x! Kntenc

direct appeal ft 5/ I'PI X'-i
' 1st post-conviction petition A> l'z A.z?ltill,,.l +- .'x-
il al f'rom post conviotion .4.z.1.7- #.? rckalzp .h- rappc:
: 2nd post-conviotion petition
I

appeal f'rom 2nd post-oonviction
1
!

! jzzs4-Form .
! err. 1/:7 2

i
i

t

I
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!
!
I
l .
: State conclsely ever.y gronnd for wllicll you clim tbat tlle'state court cond ction and/or'sentence ls
 . .
 unconstitutlonal. Summarize briefly the facts supporting each ground. You may attach up te two
 '

extra pages stating additlonal grounds and/or supporting facl. You m ust raise in thls pètition aIl

grounds for relief that relate to tàis convictlon. Any grounds not raised in this petltion will likely
:
! be barred from heing Iltij' ated in a subsequent action.

GRO UND I

I âlleee that mv state court conviction and/or sentence are unconstitutional, in violation of my
fh -ph r h - t ?- k ,

. 
.dL l l Amendment right to J f?ocl: v. m hp:.e.., # ctxœol

based on these facts:

peylz-ef's r/hvlcfn',q oa.q e()f-lifel A.s .f'b reA ?- :#.- 1-V e-ffzunlvzlfe el d.<p .?- hrtthl,
'strltf ' wxvk' u , t (!, p. . : l 1.w Irt. -. y oy, .

t +k.e ' .F. - ' ' - t' -
,e

'-r-kz c,e se Qlle 'o ' vt ' n .,- k I 'f ' m
l . ' p. v ' . z l , Pey; ' ,, ..,

.1,t l . . ï . al- v, tzJ- 1 qre
Prf b % c. n v.s 4t,2 , r ?. ' #.. 1, ' - w,' p '
cx e.s . k. #' '' n.1 . ' ; . k ' w kzk' 

c J à. oe . '#-1q 1- .s .ln v; t . .

t.l wIb utf. w ' ' .1.ç w - K.l-
st ,> t ' ' r.a .p. ' ' ' ' -tl' T'k 5- 5, .5, !(;- ')z- . '1ly

.)
..r e. (i. . ?eI?+l, . '. . ou . é l 4/h-

71. $9 35' 14 b ' ' ' ' ' , ' '' w.:r
' 

J ' s ')-s- ')a,() w (.l . ..)-.: .' , x - $ ,
1.e 'K1 .w h. ' ' . ' ' v ' ', .
Aq, $. ' v w- x .p % ' .%* os:j

s s.e :1-1 h 5ml sz se ' ' w ' '.lz ' e . .,..s .k-R,
1.,; 1; t; 't /- 'IM .

' ' ' 1 .. .y, zl 1 vb .. 470 - t.l . '$ ' I ' . t
?t J1: t #, V ' , 4:

3
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Exhaustiou of state court remedles regardlng Ground 1:

Dlred Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Yes No. Irno, cxplain why not:

>. First Ptlst Convictitm ;

Dïd you raise this issue in a petition for post conviction relicf'or state petition for habeas com us?
'K  Yes No. If nq explain why not: .

lf yes, name of court: date petition liled 8 / C / 5F.
Did you rcceive xn evidentiary heming? Yes .X- No. Did you appeal to the Nevada Supreme
Court? Yes No. Irno, explain why not:

lf yes, did you raise this issue? .X . Yes No. lt-no, explain why not: . '

Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas com us?

Yes No. If yes, explain why:

Iryes, name of court: date petition filed / / .

Did you rcceive an evidentimy hearing? Ycs No. Did m u appeal to the Nevada Supreme

Court? Yes No. lfno, expiain why not:

lfyes, did you raise this issue? Ygs No, If no, explain whynot;

.' Other Proceedings:

Have you pursucd any other procedure/process in an attempt to have your conviction and/or

sentence overtumed based on this issue (such as administrative remedies)? Yes No. lf yes,

explain:

jz254-Form
eff. 1/97 4
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i

 State tonciselr every ground for whlch you claim tllat the state court cenviction and/or sentence is

 unconstltutional. Summarlze briefly tlle facts supporting eacb ground. You m ay attach up to two

i trs pages statlng addltlnnal grounds and/or supportlng fasts. You must raise in this petltlon all: ex

i grounds for rellef that relate to this convlction. Any grounds not raised in this petition wlll Ilkely

 be barred from being Iitigated In a subsequent actien.

 c Ro rNo z
j -I allege that my state court conviction and/or sentence are unconstitutional

, in violation of my
rk ch I.K-i f

, # , w,p lq Amendment right to c-tàntmbtyvk a?- k/pzoes ,
 .
 based on these facts:

 n p. . ; . 1/c' .v.l
: , , /
i
: ïj, , 'k
 k . u c lr - s z/ Jlsz/

f> b ,m t% '! xa 1 I-r.,# owr , . oy- .
 1r . okept- ' $e ez1 .

! ,! k 2 . $,<.
. ' 

q , w t , . a . k . t.
 1 I $

e

 J I ,
: ,
E
( .

 '

I
;
:

! '
1 .
!
 .

I .jzls4-Forna
i eff. 1/97 5 '!

i
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!
!
I ' Exllaustion of state court remedies regarding Greund 2:

 .. Dlrect Appeal:
 c urt?Did you raise this issue on direct appeal from the conviction to the Nevada Supmme o

Yes No. If no, explain why not:

Flrst Post Convictian:

Did you raise this issue in a petition fbr post conviction relief or state petition for habems comus?

' Yes No. Il' no, explain why not:

l ' ' k 't c date petition filed fI .V- / 5V.If yes, name of court: (?
Did you reccive an evidentiary heming? Y% No. Did you appeal to the N evada Suprem e

Court? ' Yes No. 1f' no, explain why not:

lf yes. did you raise this issue? Yes No. If no, explain why not:

. Second Post Convlction:

Did you raise this issue in a second petition for post conviction relief or state petition for habems com us?

Yes No. lf yes, cxplain why;

If yes, name of oourt: date petition filed / / .

Did you receive an evidentiary hearing? Yes No. Did you appcal to the Nevada S'upreme

Court? Yes No. Irno, explain why not:

If yes, did you raise this issue? Yes No. lf no, explain why not:

#' O tller Preceedings;

Have yotl pursued any other procedure/process in an attempt to have your conviction and/or

scntence overtumcd based on this issue (such as administmtivc remcdics)? Yes . No. Iryes,

cxplain:

jz254-Form
eff. 1/97 '
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state concisely every ground for wlllcll you claim that t:e state court tonvlction and/or sentence is

unconstltutional. Summarize briefly the facts supportlng each ground. You m ay attach up to two

extra pages stating addleonal gx und: and/or supporeng facts. You must ralse in thls peetlon aIl

jrounds for rèlief that relate to this conviceon. Anr grounds not raised in this petition will Iikely

be barred from belng litlgated In a subsequent action.

GR O UND J

I allege that my statc co conviction and/or sentence are unconstitutional, in violation of my1ddk 
!k- 1'K. gy 1 j t u to bx ypyczso. f, Amendment rig ,

bmsed on these facts:
'
r 1./.x? ' x .b. ' v . e z me
(9 .$' ; ,,t . Lovl5l6A o , zç ' l . ze..l/n

' ' 

j1. . . f- i . , . .'.!.d e .. vjl ft i e
' <e. v c ' a ' z7 ctt'. Fe ' 'phê /'z e ( elexe

k/ilt,ey Ae #. k.:l ?q ( ù vt a '?. . czx ' ïe - ' a. 1.u.
t; ' k.â . ' ' If 1 ..G w. e. m; tlf/ t&6. y 7 tqno' ' , 1 up.e,

+ .. h, ' 1. 'j w .< . 

' z vk ' .I- ts.l
ali,x a  rtro ' . ' ' /. o ' k . a .
' e  .i. ..s . . 7 ' ! f i).- ' ' e s

' j 
z 1

q a. o vl wr 6 e..4-. x. ,z .,q

MM,l ' a. w vx (.,- J v A.k e '! kl- w.

.9 bs ' c ' J wn.b @. h' . K. c ' - ' '
y'

j2254-Formrff. 1/97 7 @
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I 1

Exhaustlon of state court rem edles regérdlng Ground 3:
I
. w Djrect Appeal:
I
i Did you raise this issue on direct appeal f'rom the conviction to the Nevada Supreme Court?

! Y es No. If no, explain why not.

I
' 

. Flrst Post Conviction:

1 Did you raise this issue in a petition for post conviction relief or state petition for habeas comus?

i Y es No. If no, explain why not:
E

'

sn.ecpzrl tloâ,'abl r/'.ss,'c/ r.tvrl.- date petition nled s / s- / e,-p.lf yes, namc of court: .
Did you receive an evidentiary hcarinj? Y% ' No. Did you appeal to the Nevada Supreme!

' Court? Yes No. Irno, explain why not:

If yes, did you raise this issue? Yes No. Irno, explain why not:

E . Second Post Conviction: ,

Did you raise this issue in a second petition for post conviction relief or state petition for habems com us?

Yes No. If yes, explain why:

i If yes, name ol-oourt: date pctition filed / / .
I

i Did you receive an evidentiary he>ring? Yes No
. Did you appeal to the Nevada Supremei

' 
court? Yes No. If no, explain why not:i

E .
;

If yes, did you raise this issuc? Ycs No. If no, explnin why not:
!

!

i . other Proceedlngs:
;
(

'

. Have you pursued any other procedur&process in an attempt to have your conviction and/or
i
' sentence overtumed bmsed on this issue (such as administrative remedies)? Yes x No. If yes,
I explain:

;

i
; ' zzs4-Forrnj
I eff. 1/97 8
!

i

!
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:

State çonclsely every ground for whlch yoa clalm that tlle state cour't ronvlctlon and/er sentence ig

unconstltutlonal. Sum marlze brlefly the facts supportlng each ground. Yeu may attach up to tw@

extra pagu statlng addltlonal ground: and/or supportlng faeœ  You m ust ralse ln tlll: pètltlon alI

grounds f@r rellef tbat relate to thl: clm vlteon. Any groandg not ralsed ln tàl: petklon wlll llkely

be barred from belng Iltlgated In a subsequent actlon.

cRocxo '-/
I Allcge that my state court conviction and/or sentence are unceonstitutional, in violation of my

-  $..-i.: grK i ptktk- n(p. wtaxsme Amcndment right to: ? 
s

based on these facts:

?e,8I+,.,,'g rmp,yl's?-/,a uzml /,J.u,...) ,'. L'oLb-.< t,J . s/>/e < tplol.w (',r s/ww ssxr//'/.,./. l
ok:t.k Ih 1. ' J ' k' .. ' ' pe rg fds

.

blo (l' fg5-) .. ..) Gr/ v. walktkprjkw; tl 37 p,5', 3f:#q) , .6'8wt1?r kuz .wç ,?',&?eJ x. ws u geaz
# . . - - 1) 1 ' ' 1, . ' , . ' g'ssi 'xsjr(
t. t)t j -7 7 r .5. & ' '1 e:..e///

, ' p j , ' . . $1 1/I>l , .. . , l rl e e,t qer
Ake ' I e h. e f l ' ' ' - &
eh ck x 4 t e'K. . z,m '' 'tkeh .- ' 1. el-ibl .: ' nr x.hy<.>-.

. J
l.k . . ' ,. (1 .' ' ' - . k . . ..

tfq., Ae w 1 ' 1 v .$. '! ' ' - ' '
'
,e , k,vwe 1, ,vp. bqj.., )ItM.1 ' kt

-
k v e

' ) . 1 ' e- .e. ' 1 . d .p.
ï ! .I. qt 1. ' ' '
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Exhaustlon of state çourt remedles regardlng Ground

. Direct Appeal:

Did yQu raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

Yes -- No. Jf ao, explain why not:

Flrst Plnt Convlction:

Did you raise this issue in a petition for post conviction relief or state petition fbr habeas com us?

Yes No. If no, explain why not:

Iryes, nameorcourt: r'ec./ Jp Iciml blçwlcpovvk- date petition sled .q / ,<  / o F.
Did you receive an evidentiary hearing? Yes ' No

. Did m u appeal to the Nevada Supreme

Court? Yes No. If no, explain why not;

It-yes, did you raise this issue? Yes No. If no, explain why not:

e Second Post Convlctlon:

Did you raise this issue in a secend petition forpost conviction relief or state pdition for habems corpus?

Y es No. Iryes, explain why:

If yes, name of court: . date petition tiled / / 
.

Did you receive an evidentiary hearing? Y> No. Did you appeal to the Nevada Suprem e

Court? Yes No. If no, explain why not:

If yes. did you raise this iuue? Yes No. If no, lxplain why not:

* Other Proceedings:

Have you pursued any other procedur/process in an attem pt to have your conviction and/or

i di ? Yes ' No If yessentence overturncd based on this issue (such as administrat ve rcme es) .

cx plain: 
.

j2254- Form
eff. 1/97 #
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 )
 '
 . ' .

 . l .
 '

: State conelsely eveq  ground for whlch you elalm that the state court convlctlon and/or seatence ls

unconstltutlonal. Summarlze brlefly the facta supportlng each ground. You may attach up to two

extra page statlng addltlenal ground: and/or supportlng rpctl Y@u must rllse ln ells pètleon alI
 grounds for rellef that relate te t:ls coavlctltm. Any grounda not ralRd ln thl: petltlon wlll llkely

 be barped from belng lltlgated In a subsequent actlen
.

 GRO UND

i . 

' l âllege that my state cotlrt conviction and/or sentence are unconstitutional
, in violation of m y

 . .*. .1A 4,j
. 
j fK Amendment d g:t to x Co l n è.y,,f.)

based on these facts:

 Pe#!y1,q:/.$ cotkvlcîl..- w/...s 'b#alnzz e.r .. v..<,) 1e. .(. .-u . qroyzvtprs' wlpt,ç's/.?.ey,,epf!s
 

( y g- s- , y. c., , y. . ..j eu  rx.s@ I
 -k?/,tk, .s ,,ew vrt ' 

.

iqap (1' . . ' t, ' ' - s'pf,ki
 ! , : 

,A1 Pt I . & ' 'h .

r.f % k.' î $ , l Z 'i

 .

 '

E
E

 '
!

E

q '

E

j

:

 .
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Exhaustlon of stite court remedle regardlng Ground

. Dired Xppeal: .

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
'
. ' Y es No. If no explain why not: '#

. K rst Post Convlctlon:

Did you raise this issue in a petition Ibr post conviction relief or state petition Ibr habeas comus?
. Yes No. If no, explain why not:

Ifyes, name orcourt; ' 'a à ' / #' date petition filed F. / 
.ç-1 &F .

Did you reccive an evidentiae hearing? Yes ' o
. Did you appeal to thr Nevâda Supreme

court? Yes No. lsno, explain why not:

If yes, did you raise this issue? Yes No. If no, expiain why not:

. Second Post Convlctlon:

Did you raise tMs issue in a sœ end petition for post conviction relief or state petition for habe>q corptls?
Y es No. If yes, explain why:

If ycs, name of court; . date petition filed / / 
.

Did m u receive an evidentiary he-ring? Yes No
. Did mu apm al to the Nevada Supreme

Court? Yes No. If no, explain why not:

If yes, did you raise this issue? Yes No
. If no. explain why not:

w Other Proceedlngs:

Have you pursucd any other procedure/proccss in an attempt to have your conviction and/or

sentence ovcrturned based on this issue (such as administrative rcmedics)? Ycs No. lf yes,
cxplain;

j2 2 54- Form
(? f r. l /9 7

/
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l POINTS AND AUTHORITIES
2 GROUND 6
3 Matt- ne- lrstrlal '-'nselt a--'-lon to pursue a seg-defense tle ry dthe =se fell bel-  an objettlve
4 standard ofreasonablex  tlwt prejudle.a Matoewo - lt In e latlon of hls rlghttoeffectle . ' ' nte
5 =unset underthefee al con -'- elon': 5* 6* z* and 14* amendmenu.# #

6 .
7 Matthew-rjelweit's trial counsel should not have pursued a self-defense theory that suggested
8 Matthew was protedlng his chlld agalnst an unsubstantiated threat that the vidim bad no present
9 abilw to pedorm at the time the vidim uttered the threat. Trial counsel's performance in pursuing a
1.0 self-defense theow of the case fell below an obledive standard of reasonableness that prejudiced
11 Matthew. Instead, trial ceunsel should have pursued a voluntary manslaughter theory of the case. Trial
12 counsel's ineffedive self-defense theory of the case along with trial counsel providing a self-defense juw
13 instrudlon to the jury prejudiced Matthew and worked to his extreme detriment. Btft for trial counsel's
14 ineffectiveness in pursuing a self-defense theory of the-case that prejudlced Matthew, he would have
15 been acqultted for first-degree murder and instead would have been convided of voluntary
16 manslaughter.
17 The State's case that Matthew kllled the vldim was about as airtight as a case could be because
18 Matthew admltted killing the vidim to five separate Indivlduals, aIl of whorn were Matthew's friends or
19 acquaintances and aIl of whom were called during the State's case-in-chief. See Trial Transcriot of.
20 Mondav, March 19 and Tuesdav Qarch 20. 20071 at 160:10-11, 161:19-23, 167:10-l1(M hIee Reedy,
21 friend of Matthew), 192:18-20, 1M :2-3, l96:21-24(Jason Holder, friend of Matthew), 274:22-24, 275:1-
22 2, 279:1-24(Klsta1 Garl, former Iive-in girlfriend with Matthew and had son together), 290:22-24, 291:1- '
23 4 & 17-19, Krista Gaddls, acquaintance and on frlendly terms with Matthewl. and 296:22-24, 298:16-24.
24 299:1-8, 300;3-l0(Breanne Cambra, formerly engaged 'to Matthew and still has feelings for Matthew).
25 Matthew also testified and did not deny killing the victim. !#.. At 319:3-7.
26 The sole question for the jpry was whether the killing should be punished as first degree murder
27 or manslaughter as self-defense was factually impossible. The jury however never was faced wîth such a
28 dichotomous decision. lnstead, Matthew?s trial counsel pursued a selftdefense theory of the case that
29 any Iawyer objectively Iooklng at tbe facts of this case should have known would convince no rational
30 juror to acquit Matthew.
31 Matthew testified and admitted to sbootlng the vldim in the head after he threatened to cut up
32 his son and send his son to him in pieces. In Matthew's own words, he 'snapped'' and 'immediatelW
33 'shot his erstwhile friend in the face. 11. At 319:3-7. Ratber than rebut the contention of voluntary
34 manslaughter, the State's case in chief focused on calling witnesses to whom Matthew admitled killing
35 the vidim immedlately after he threatened to cut up his son. M hley Reedy, a friend of Matthew's,
36 testified that Matthew told her that he had shot the vidlm in the head in response to the vidim
37 threatening to cklt up his son into pieces. J#.. At 169:13-18. Jason Holder, a friend of Matthew's,
38 testified in even more blunt terms, ktating that Matthew told him that he 'fucked up'' and esnapped-
39 and that the victim was dead. M. At 196:23-24. Notably, in the State's case-in-chief, the State never
40 attempted to impeach any witness that presented Matthew as havlng only shot the vidim in readion to '
41 his threat regarding Matthew's son. Instead, the State focused on showing the jury that Matthew in fact
42 did kill the victim. The State through its own case-in-chief left open i-e. created a factual dispute
43 regarding whether the killing was premeditated and deliberate or the result of a rash impulse where the
44 voice of reason and humanity did not intervene. In shork it was the State that created the fadual
45 dispute of whether the vidim's murder should be punished as first degree murder or voluntary
46
47 rl'he Ma/ transcdpts forMam..h 1 9 and 20, 2X F aœ one v'àlzrr?e numbeM  fmm pa>  1 452. 'rhe >al transcnnt for
48 Mamh 21, 2* 7, the la.W day of &e f#at -as prepa*  Dy a die lBnt cotlrl repolfer alld begins again alpage f.
49 .-
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I

1 manslaughter. Yet, trial counsel ignored the weakness (or perhaps invitation) in the State's case to
2 argtle voluntal'y manslaughter and lnstead pursued a self-defense theol supported by absolutely no

3 evidence at trial.
4 The prejudice that inured to Matthew is substantial. First degree rnurder carries a maximum
5 penalty of life without the possibility of parole whereas voluntary manslaughter carries a lnaximum
6 penalty of 10 years with minimum parole eligibiliN of 1 year. See NRS 200.03M (b), NRS 200.080.
7 BA for trial counsel's inesediveness in pursulng a self-defense theory of the case supported by
8 no evidence, Matthew would have been acqultted of first degree murder and convicted of voluntaw
9 manslaughter. lf granted an ekidentiary hearinp Matthew's trial counsel would testify as follows: He
1.0 would admlt that had he actually thoroughly discussed and reviewed the facts of this case with his client
11 and based upon the standard of what a reasonable lawyer would do, he would have declined to pursue
12 a self-defense theory of the case because no rational jury would have found that Matthew acted in self-
13 defense under tNe circumstances. Trial counsel would admit that this is the classic case of a fadual
14 dispute regarding whether the defendant committed voluntae manslaughter and that btlt for his
15 ineffectiveneH, Matthew would have been acquitted of firs't degree murder and convided df
16 manslaughter. Trial counsel would admlt that this theory of the case fell below an objective standard of
17 reasonableness and that his theory of the case prejudicet Matthew because self-defense was supported
18 by no evidence, but voluntary manslaughter wa! supported by ample evidence.
19 Matthew would testify as follows: Matthew never agreed with his trial counsel to pursue a self-
20 defense theow of the case or any other tbeory for tbat matter. ln fack trial counsel never discussed his
21 trial straten with his client. Had trial counsel thoroughly and properly discussi d trial strategy w1th his
22 client, Matthew woufd texify that his sole focus at trial would be to convince the jury to acquit him of
23 flrst-degree murder and convid him of voluntaw manslaughter.

24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
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1 POINTS AND AUTHORITIES
2 . GROUND 7

. 3 Mattlw  Tleltvelt': * 1 tounMlf failure to a$k f@r a Iufy Ine-.ct*n on e n Matte  formed the requlslte Intent
4 to mmmlt the alleged robbery efthe dt'em fell bel-  an oblettlve Aandard ef reasonabiena  that prejudlt'ed
5 Matthew IMIt In elatlon @f hW rkbtte effeto  auleanœ Oullel underthe federal œnAltutlonY s* 6*V # #
6 %* arïd 14 amendment:.
7
8 Based upon the evidence produced at trial, tbere was substantial dispute as to whether
9 Matthew shot the victîm because of the victim's threat to ctlt his son up into Iittle pieces or did so to rob
10 the vidim of his possessions. This is important because the State proceeded upon alternate theories of
11 srst degree murder as allowed by Iaw; felony murder wlth robbery or attempted robbery belng the
12 underlying felony and murder occurring with malice, premeditation and delibeotion. See lndictment,
13 5Ied December 7, 2007, on flle herein. It was undlsputed that Matthew was ln possesslon the vidim's
14 possessions such as his car after the killing took place. The question is whether Matthew formed the
15 intent to rob before or after the killing. Jury instrudion 21 defined felony murder in the contest of the
16 State's theory of robbery. Trial counsel however made no request for an instrudlon that if the intent to
1.7 commit the robbery or attempted robbery of the victim was formed after the killing, then the State has
18 not proven that Matthew is guilty of felony murder beyond a reasonable doubt because the requisite
19 intent to commit robbery was not present during the killing. In other words, 'if the jury found that
20 Matthew did it fad kill the victim in readion to the vidim's commenl about his son and only after
21 killing the vidim did Matthew panic and take the vidirn's car, then Mathew could not be guil'ty as a
22 matter of law of felony murder based upon the State's theory.
23 Matthew's behavior immediately afterthe killing suppoc  a theory of an individual who shot
24 the victim impulsively in reaction to the threat he made towards his son and only after panicked and
25 drove off in the vidim's car. Matthew first called his friend Jason Holder, who was with his girlfriend
26 M hlee reedy. Akhlee Reedy initially picked up the phone in the early morning hours immediately after
27 the killing and noted Matthew's panicked voice. See March 19 and March 20. 2007 Trial Transcriot at
28 163:20-23. Matthew's voice was also stressed-out, nervous and scared. M. At 164:1.1-15. The state's
29 own question and subsequent answer by M hlee reedy supports Matthew's potential defense to felony
30 murder that he did not Intend to rob the vidim but only took the vidim's car after he panicked.
31 Q: Fpo it was in response to that entement by (the viclim) abotlt the defendant's children and
32 cbtting them Into pleces and sendlng them to hlm, according to the defendant tha't caused
33 him to read and shoot the vlctim in the head.
34 A: Corred.
35 .!#.. At 170:11-15. The State did not produce a single witness that produced a different reason for why
36 Matthew shot the vidim in the head as soted by Matthew to any State witness.
37 The defendant need not be the one to present evidence that supports his theory of defense.
38 Rosas v. State, l22 Nev. 1258, 147 P.3d 1101,.1108 (20061. Trial counsel should have immediately
39 noticed this pattern in the testimony of the State's witnesses and asked for an instrudion that the jury .
40 make a determlnation whether Matthew formed the intent to rob before or after the kllling and if the
41 intent was formed after that thejury must acqult Matthew of felony murder.
42 The evidence for traditional first degree murder requiring premedltation, deliberation
43 willfulness and malice aforethought was weak. The State submitted general jury verdid forms without

' 

44 requiring unanimity as to the theory of 5+  degree murder as allowed by Schad v. Arizona. 50l U.S. 524
45 (1991) and Crawford v. State. 121 Nev. 745, 750, 121 P.3d 582, 586 (2005). It is likely that the jury
46 convided Matthew of first degree murder based upon felony rpurder withotzt any consideration of
47 when he formed the intent to rob before or after the killing. But for trial counsel's ineffediveness in
48 failing to request an instrudion regarding a jtlry determination of when Matthew formed the intent to
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1 rob the vidim, Matthew would have been acquitted of felony murder. The jury would have also unlikely
2 convlded Matthew of tradltional first degree murder and Instead convlded Matthew of voluntary
3 manslaughter. Of course, the prosectltion is going to disagree. But the point is that it was ultimately for
4 the jury to decide whether or not Matthew formed the lntent to rob before or after the killing and
5 Matthew's ineffedive trial counsel prevented the juryfrom making this determination.
6 If granted an evidentiaw hearing, Matthew would testify that he did not form the intent to take
7 the vidim's vehicle until after he impulsively shot tbe victim in the head as a result of the vidim
8 threatening to cut up his son. He onlytookthe vehicle afer he panicked as a confirmed by the Stat's
9 own witnesses presented during the state's case-in-chief. He would testify credibly and the jury would
10 have believed and acquitte'd him of first degree murder and convided him of voluntaw manslaughter.
11 Trial counsel would admit that he should have asked for a jury Instructlon regardlng the precise
12 time of the formation of the intent to take the vidims possessions. He would admit that but for his
13 failing to ask for an instrudion regarding a jury determination of when his client formed the intent to
14 rob the vidim, Ma/hew would have been acquitted of felony murder and first degree murder and
15 convicted of manslaughter.
16
17
18
19
20
zl
22
23
24
2s
26
27 '
28
29

? 30

31
32
33
34
35
36
37
38
39
40

. 41
42
43
44
45
46
47
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1 . POINTS AND AUTHORITIES
2 GROUND. 8
3 Matte  Tje- lt Ilas a valld appeal deprlvatlx dalm under Nevatja Rulu efAp-ll-  M xedure e ltlhqtwqnt
4 lnto ef!ect 1uN 1.2- .
5 ' Nevada rule of Appellate Procedure 4(c) allows for the untimely notice of appeal from a
6 judgment of convidion provided a post-convidlon petition for writ of habeas corpus has been timely
7 filed and assels a viable clalm that the petltioner was unlawfully deprlved of the right to a timely dired '
8 appeal.
9 Matthew filed his original post-conviction petition of august 5, 2009. The Nevada Supreme
10 Court issied the remittitur from Matthew's untimely pro per notice of appeal on January 25, 2008.
11 M auhew petltion is therefore timely properly filed in accordance with the provislons of NRS 34.720 and
12 NRS 34.830. '
13 . Matthew's trial counsel also unlawftilly deprived to his right to diredly appeal his very serious
14 convidion of first degree murder with the use of a firearm. lf granted an evidentiaw hearing, Matthew
15 would testiW as follows regarding his appeal deprivation claim. Matthew was told by his trial counsel
16 immediately after sentencing that he would appeal his conviction. Matthew was then immediately after
17 sentencing unable to contac his attorney regarding his appeal because his attorney did not yisit him,
18 respond to his Ietters or accept his phone calls. Matthew then filed a pro per notice of appeal that was
19 dismissed W the Nevada Supreme Court in an unpubsished written opinion on December 27, 2007 from
20 which the remittitur issued on January 25, 2008. If allowed to diredly appeal his convidion, he would
21 ralse the following Issues which would likely result In reversal and remand of his case for a new trial.
22 Plain error and prosecmorial misconduct so infeded Matthew's jury instrudions that these
23 instructional errors require this court to reverse and remand Matthew's first degree murder convidion

24 with use of a firearm for a new trial. Trial counsel never objeded to anyjury instructions. This W urt .
25 must then review the jury instrudions for plain error. Garcia v. State. 121 Nev. 327, 334, 113 P23d 836
26 840 (2005). This cour't has a duty to proted Matthew's right to reversal and remand of his case because
27 the errors were so plain and patently prejudicial that this cour't mus't suu sponte step in and protèd
28 Matthew?s right to a fair trial. McKenna v. State. 114 Nev. 1(M4, 1052, 968 P.2d 739,745 (1998).
29 The State proceeded upon alternate theories of first degree murder as allowed by law; felony
30 murder with robbery or atempted robbery being the underlying felony and murder occurring wlth
31 mallce, premedimtion and deliberation. see Indictment, filed December 7, 2007, on 5le herein. W hen it
32 c-ame time to settle jury instrudions at the close of trial, the trial court rsettled aII instrudions with the
33 exception of instrudion 21# the felony murderjul instrudion which the prosecutlon apparently did not
34 provide to elther the court or trial counsel prior to the morning of March 21, 2009, when jury
35 instructions were settled in chambers. See March 21, 2007, trial transcript at 4:20-23 & 7:7-9.
36 lnstruction 21, the felony murder jury instrudion; was then produced by the State's attorney in
37 chambers pfter Iunch and prior to afternoon closing argumenl. Trial counsel for Matthew did not
38 objed to instrudion 21. n is is despite instrudion 21 being an incorred statement of felony murder as
39 alleged by the State. .t. At 8:1-22. The State proceeded upon alternate theories of first degree murder
40 as allowed by Iaw; felony murder with robber'y or atlempted robberv being the underlying felony and
41 murder occurrlng with malice, premedltation and dellberation. See Indidment. filed December 7, 2005,
42 on 5le herein. Yet, the State's instrudion 21 nowhere references ahy instrudion on tbe elements of
43 attemDted robberv. See Jurv Instrudion 21. filed March 2l, 2007, on file herein. Instead State's juw
M  instruction 21 references the robbery or attempted robber'y as an element of felony murder and does go '
45 on to define robbery but completelv Ieaves out anv definition or explanation of the elements of
4ç attempted robberv. J#.. ln fack nowhere in any of the jury instrudions is an attempt under Nevada Iaw
47 properly defined in the context of felony murder and atempted robbery.
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 1 The jury cannot logically convid someone of a crime for whlch they do not know the elemenl..
. 

2 M  a result Matthew's convictlon must be overturned and hls case remanded for a new trial w1th a
' 

3 felony murderjue iastruction.proper
4 This court should also consider the aforementioned Instrudional error claim In the context of

' 5 prosecutorial miscondud. First the Court must determine whether the prosecutor's condud of
' 6 submitting an incomplete and hence incorrectjul instrudion was improper; and two, the court must
 7 consider whether the improperjury Instrudion submitted by the prosecutor warrant.s reversal. Valdez .
' 8 v. State, Nevww 196P.3d 465, 476 (2008). Submitting an improper and incomplete jury instrudlon is

9 improper. The question then becomes whether an improperly instructed jury reaching a verdid based
10 upon faul'ty instruuions should be ovelurned and reversed. Thls question turns on whether the
11 prosecutorlal mlsconduct of improperly InstruMlng a jury on the elemenu of felony murder as alleged
12 by the State is of a constitutional dimension. If the prosecutor improperly instruding the jury is of a
13 constitutional dimension, then this Court mus't reverse unless the State demonstrates, beyond a

14 reasonable doubt that the error did not contribute to the verdict. J#.
' 15 The prosecutor submltting an incomplete and improper jur'y Instrudion constitutes

1.6 prosecutorial miscondud of a constitmional dimension that requires reversal of Matthew's murder
17 convidion. Likewise the fel/ny murderju? instruction constitutes plain error tbat requires reversal. .
18 Each claim separately and even more so together combine to render Matthew's murder convidion
19 constitutionally infirm, leaving this court with qnly to reverse and remand Matthew's case for a new

20 trial.
 21

22
23
24

' 

2s
26
27
28
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33
34
35
36
37
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h - * 
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t.',. j.. g .. ,y).2:.--

W HEREFO RE, petitioner prays that the court will grant him such reiief to which he is
' 

entitled in this fbderal petition for writ of habems comus purslmnt to 28 U.S.C. 9 2254 by a person in
state custody.

(Namc of person wbo wrotc tbis (Sign re of P aintim .
complaint if not Plaintiff )

s /v/ /x.d l I5
(Date)

(Signature of attorney. if any)i

(Attorney's address & telepbone number)

DECLAR ATION UNDER PENALTY O F PERTURY

I understand that a false statement or answer to any question in this declaration will subject me to

penalties ofperjury. I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAW S OF
TIIE UNITED STATES OF AM ERICA THAT THE FOREGOING IS TRIJE AND CORRECT.

See 28 U.S.C. 9 1746 and. 18 U.S.C. 9 1621.

- c 'm,a on pm/yz/y,?z 11 ,Executed at
(Location) (Date)

. 
--- ,q T!&T )

(Sign rv) ( ln mate prison num ber)

j2254-Form
e f,. l,, , . 9 /-- ll);,k .9 #
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