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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SECRETARY OF LABOR, : Hon. Joseph H. Rodriguez
Plaintiff, : Civil Action No. 05cv-2264
V. : OPINION

JAMES DOYLE, CYNTHIA HOLLOWAY, et al.;
Defendants.
Thismatter is before the Court on remand from the Ushi®¢ates Court of

Appeals for the Third Circuit pursuant to its Omniin Secretary of Labor v. Doylé75

F.3d 187 (3d Cir. 2012). Thmase concerns an action by ther®&tary of Laboragainst
James Doyle, Cynthia Holloway, and others, aridnogn their alleged breach of
fiduciary duties to the Professional Industrial @deaWorkers Union (PITWU) Health &
Welfare Fund (Fund), a health benefit plan goverbgdhe Employee Retirement
Income Security Act (ERISA).#eer a bench trial, thi€ourt entered judgment for Doyle
andHolloway. The Secretary appealdte Court’s judgmentarguingthat the Court
failed to adequately address theeach of fiduciary duty argumeénand to consider
whether the Bfendantsvere responsible for diversion of plan assets hglthle
Fund.The Circuitvacatel this Court’s Opinion andemandad the casér additional
factual findings.

|. Background

The background of the case was laid out thoroughtyre Circuit’s Opinion. Its
repeated here for ease of referenlbe April 2005, the Secretary brought this actiom fo
breach of fiduciary duty against Holloway, DoylaetPITWU Fund, and two other

defendants, Michael Garnett and Mark Maccariellae Becretary’s complaint alleged
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that PITWU had established a health benefit plaat thas a “multiemployer welfare
arrangement” (MEWA) governed by ERISA. Two compamiBrivileged Care, Inc. (PCI)
and NothPoint PEO (NP), enabled small businesses to nldtaalth benefits for their
employees by enrolling the employees in the Fuwvdnehough the employees never
joined the union. Privileged Care Marketingdap (PCMG) marketed this arrangement
to small businesses. Businesses that chose toleheal employees in the Fund were
requred to make benefit payments to PCMG. PCMG retaia@drtion of the payments
as compensation and remitted the balance to PCINEhdPCl andNP also retained a
portion of the payments as compensation and renhitte remainder to claims
administrators estblished by the Fund. The complaint allegbdt these payments
were assets of the Fund improperly diverted by REl, and PCMG and that PCI, NP
and PCMG were required by ERISAto use the asselysfor the purpose of defraying
reasonable plan expenses for the benefit of platigppants.675 F.3d at 1890.

The complaint alleged that Garnett and Maccarietlaarious times owneand
operated PCI and N&nd were fiduciaries under ERISA because the paymérgy
received from their business clients warssets of the Fund under their control. Garnett
and Maccariella allegedly breached their fiducidmties to the Fund by using assets of
the Fund for purposes other than defraying reaskenalan expenses for the benefit of
plan participants. The complaisimilarly alleged that Doyle had owned and operated
PCMG and that he was a fiduciary because he exatasscretionary control over
payments that were assets of the Fund. It furtileged that Doyle had breached his
fiduciary duties to the Fund by impperly using plan assets for his own benefit. Hyal
the complaint alleged that Holloway was a namedtee of the Fund, had breached her

fiduciary duties to the Fund, and was liable bottedtly and as a ciduciary for failing
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to detect and prevent the diversion of Fund aslsgiGarnett, Maccariella, and Doyle.
The complaint sought restitution of losses to thenpapermanent injunction against
any of the defendants serving as a fiduciary oviserprovider to an ERISA plan,
appointment of an inebendent fiduciary to manage the Fund, an accogntiosts, and
other appropriate equitable reliéf7/5 F.3d at 190.

Thecase proceeded to a bench trial in October 2@®%s v. Doyle No. 05~
2264,2010 WL 2671984, at *3 (D.N.J. June 30, 208 )he beginning of the trial,
Maccariellaaccepted a consent judgment enjoining him from isgras fiduciary or
service provider to an ERISA plan and requiring himpay $195,317. Adefault
judgment was entered against Garnett at the closéabbecause he failed to appear at
trial “[d]espite numerous continuances granted at his requdstis Court made the
following factual findings based on the bench tr&f5 F.3d at 190.

In 2000, David Weinstein established PITWU. Hollowavned and operated
Employers Depot, Inc. (EDI), a professioreahployer organization (PEO) that she had
established in 1989At some point in 2000, she learned of PITWU fromealth
insurance broker. An attorney, Neil Goldstein, water became counsel to the Fund,
provided Holbway with verification of PITWWS unbn status. On May 1, 2001,
Holloway and three other trustees established 1i&W Fund by an Agreement and

Declaration of Trust. The Fund initially had two employaembers, EDI and

1A professional employesrganization (PEO) provides human resources and
administrative services to business clientgpically small to medium size businesses
and often handles its clients' payroll, workerghgensation, and health and retirement
benefits.See generallyYnited States v. Jennings99 F.3d 1241, 1245 (11th Cir.

2010} Tri—State Emp't Servs., Inc. v. Mountbatten Sur. Coc, 1295 F.3d 256, 263 (2d
Cir.2002) PEOs often arrange with their clients to be cdesed @ coemployers of

their clientsemployees to facilitate management of human resofuections for their
clients.
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Employers Consortium, Inc. (ECI). The EDI and E@i@oyees were enrolleas
participants in the Fund. The Trust Agreement cdtlegl EDI and ECI to make regular
contributions to the Fund for each of their empleyeovered by the Fund. The Fund
made annual filings with the federal government] braustees, counsel, an actuaapd
claimsadministratorsCounsel for the Fund never expressed a concernRHRWU was
not a valid union or that the Fund was not a vatidlti-employer fund675 F.3d at 190
91.

In January 2002, ECI terminated its relationshipv®? I TWU. PCI and NP the
became employer members of the PITWU Fund. PCIMR@Nntered into identical
collective bargaining agreements (CBA) with PITWUwhich they agreed to make
contributions to the Fund so that their employemsld@ receive health benefits under
the Fund2 The CBAs provided that PITWU had “been designatea lnyajority of
employees in certain client companies of [PCI/ NP} laeir exclusive bargaining
representative for those terms and conditions oflegrpent controlled by [PCI/NP] as
perits ‘client ServiceAgreement’” The “client Service Agreement” referred to a PEO
Services Contract, which was executed by clientB@if NP who wished to obtain health
benefits for their employeesOnce an employer executed the contract and began

making contribution paymenstits employees would become members of the PITWU

2“PCIl and [NP] were effectively the same organizatio that they shared consultants,
office space, owners, and employee&lis v. Doyle 2010 WL 2671984, at *4

3PCI/ NP5 PEO Services Contract coirtad a ceemployment clause stating that PCI or
NP “and Client shall be considered-employers for those employees provided to the
Client by [PCI or NP] (designated employees) for purposes” of compliance with
certain federal civil rights laws, ERISAnd the Federal Drug Free Workplace Act or any
state equivalent.
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union and obtain access to health benefits fromRined. Although the contract allowed
clients to choose not to join the PITWU union, olis were required to select the union
option to obtain health befits for their employees through PCI/ NP’s CBAs with the
Fund. Similarly, the contract listed a number oflamnal PEO services, but the only
service consistently offered by PCI/ NP was heakhdfits through the PITWU Fund.
675 F.3d at 191.

After PCI/ NP became an employer member of the Fund, Hollowalyanother
trustee appointed Weinstein as a trustee of thedFuater in May, Weinstein sold
PCI/NP to Garnett, resigned as trustee, and walaced by Garnett.675 F.3d at 191.

Doyle’s company, PCMQnarketed the services of a variety of entities|uding
PCI/NPS8In January of 2002, Doyle signed a Marketing Ses\vAgreement with PCI, in
which PCMG agreed to market PE€Eervices for a fee. PCMG aleollected payments
from PCI/NPs clients. Clientsnade payments by two checks, one to PCI/ NP for
participation in the Fund (Check 1), and one to R&CiMr administrative service fees
(Check 2). PCMG received both cheeksd would forward the first on to PCI/NP. It
retained the second check to cover its expenseshwhcludedsales commissions paid

to PCMGSs sales consultants and fees for additional ses\se¢ected by the client, such

*PCI/NP attempted at some point to offer payrolvtms—payment of employeés
checks and payment of payroll taxdsut one business owner that selected this service
testified at trial that he discontinued it afteveeal months because PCI/ NP had failed
to make the necessary tax payments, subjectinptiseness to significant pehes.

sGarnett operated the company until August 2002,wKleccariella took over.
Maccariella operated PCI/Néntil it ceased operations in March 2003.

¢PCI/NP did not market its services exclusively thgh PCMG. For example,
Weinstein$ wife also bought a numbeeof clients to PCI/ NP



as gap insurancePCMG also provided monthly reports to PCI/ NP regagdunds
received and paid certain union dué F.3d at 19-B2.

At some point, PCMG stopped marketing for PCI/NBt bontinued to provide
billing and administrative services until May 20@CMG received $4.5 million in
Check 1funds, and $2.1 million in Check 2 furfd8CMG forwarded $3.1 million ahe
Check 1funds to PCI/NP, and paid $645,000 diretetlglaim administrators and
medical provider$.In addition to the $3.1 million received from PCMEBCI/ NP also
directly received $816,000 from employers enroiledhe Fund through Weinstein's
wife. Of this roughly $3.9 million, PCI/ NP sent $2.1llwin to claims administrators to
pay employee health benefit claims. Thus, in toP&3IMG and PCI/ NP collected $7.4
million in payments relating to the Fund, but o88.7 million was sent to claim
adminstrators for the payment of health benefit claifilse remaining $4.7 million was
retained by PCMG or PCI/NB.75 F.3d at 192.

The Fund retained a thirparty claims administrator to pay health benefiiris
by employees coverealy the Fund. The Funslfirst claims administrator was Union
Privileged Care (UPC), which was owned by Weinst@ak Tree Administrators (Oak

Tree) replaced UPC as claims administrator andeskmv that capacity from March to

7Gap insurance is purchased to cover potential gapssurance coverage, for example
when an employee is between jobs. PCMG made bet®%26n000 and $33,000 in
payments for gap insurancgolis v. Doyle 2010 WL 2671984, at *#.4.

¢ Doyle testifed that PCMG made a net profit of $112,788.13. Bgantial portion of the
Chedk 2 monies was used to pay PCMGales consultants, who received $1.3 million in
total (although not all of this money was relat® promotion of PCI/ NP

*Therecordindicates that this $645,000 was sent after NovembeR2@0that time,
PCI/NPstopped making required contributions to the Fund Boyle was instructed
by Fund's trustees to send Check 1 monies diréattyaims administrators.
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June of 20029 In a meeting with Oak Tree in Aprild®2, Holloway learned of many
pending claims and of Oak Treeoncern that claims may not have been paid since
November 200.1The meeting minutes, prepared by Holloway, repbsitt

It was discussed that several boxes of unpaid ddiad been shipped

from Union Privilege and that Oak Tree was inpugtall the claims to

determine the magnitude of requirements. It wasddhat many claims

werevery old and dated back to mid 2001 with no clamafiecting

payment since November 2001. Cindy Hollowayuesgted a date for the

all [sic] claims to be entered into the data ba3&k Tree advised that this

would be completed by the following Tuesday, Apf0l.3
675F.3d 192, 197.

In May 2002, Oak Tree reported that it had stilt obtained necessary
documens and financial information from UPC and therefooeild not provide the
trustees with a finacial report; moreover, the Fursdactuary could not perform a study
on the financial condition of the Funddditionally, Oak Tree noted that enrollment
applicatons submitted by PCI/ NP were not complefeweek after this meetingy May
2002,Holloway and the other trustees agreed to appoieingtein, the owner and
operator of UPC and PCI/NP, as a trustee of thedrdespite “general concerns”
Hollowayhad about hint1675 F3d 198.

The trustees held another meeting on May 30, 2@0draft of the minutes from

the meeting prepared by the Fusdttorney indicates that Weinstein resigned at tha

A claims administrator israentity that processes employee benefit claimentsure
that they are legitimate and consistent with placuwments, and then arraggfor
payment of valid claims.

1 Holloway did not investigate Weinstein’s qualificationsfée agreeing to appoint
him. But at some point prior to resigning as trestidolloway learned from the Fund's
attorney that Weinstein had been the subject @&fase and desist order from the state
of Florida in connection with an organization cal®&APT.” Holloway could not ecall
whether she learned this before or after agreesnaptpoint him as trustee to the Fund.



meeting and was replaced by Garnett, who succebdeds omer and operator of
PCI/NP. The Fund'accountant informed the trustees that he coutdpnepare a
financial statement for the Fund because certaiarfcial information he had requested
from UPC had not yet been provided. The Fisrattuary reported tde trustees that he
had received some information from Weinstein buswtll missing necessary
information about the number of claims for prestiop benefits submitted by plan
participants and the number of participants entbfjer plan per month. Whbut this
data, he was unable to offer an opinion as to whethe Fun& “reserves were
adequate to meet its ongoing needs.” Oak Treeralgorted that it was awaiting
additional information from Weinstein and UPC. Wstiein then joined the trustees’
meeting and they developed a list of information tN&tinstein would provide; the
trustees directed UPC and Oak Tree to proati@eecessary data to the Fuad’
accountant and actuary within two weeks. Accordim¢olloway, the Funds attorney
sent Weinstein a letter after the meeting to confthe request for information675

F.3d 198.

On September 20, 2002, the Fumdew claims administrator, Brokerage
Concepts, Inc., informed Holloway of problems réalatto lack of funding because of
PCI/ NP5 failureto make contributions to the Fund and other proldamsing from
inadequate paperwork.675 F.3d at 192.

These problems were illustrated by the testimonfivefbusiness owners who
had obtained access to the Fund through PCI/ NPy Téstified that they had difficulty

presenting claims and did not have claims paidch&rtsatisfaction. Additionally,

21n December 2002, Southern Plan Administratorsaeg@dl Brokerage Concepts, Inc.
as claims administrator for the Fund.



several of these witnesses testified that theyndiiconsider their employees unionized
or part of the PITWU union. One employer was asdurg PITWU union officials that
PITWU brought small businesses “under its umbrftapurposes of medical benefits
and payroll, but that there was no interest inomizing the employees875 F.3d at 193.

In response to these problems, ldnlay asked Goldstein, the Fusdittorney,

“to bring some accountability to the Fund, but ls&ed [Holloway] to talk to the
trustees about that.” She also asked Goldsteobtain membershijmformation from
PCl. 675 F.3d 193, 198.

On Sepember 27,2002, Holloway resigned as trusffee identified several
reasons leading to her resignation, including #uok lof financial accountability for
contributions to the Fund and rdsng lack of funding to pay claims. She descrilibeé
“vulnerability of the Fund due to actions takenrhgmbership that has created
insolvency of the Fund.” Holloway also noted thaveral states had issued cease and
desist orders “based on the repnetstion by other membership/trustees that PITWU
[was] an insurance program3”675 F.3d at 193. Holloway listed fifteen specifgasons
for resigning, which she explained were “exampled are not representative of all the
issues related to my resignani.” Many of these reasons related to disagreemwiits
other trusteeabout their approach to Fund management. For exanspk strongly
disagreed with the other trustédssmissal of Oak Tree Administrators without
consulting her. Her reasons for resigning alsoudeld:

e. Lack of continuity or communication by the Uniogpresentatives.

3The Funds$ attorney would draft respses to these orders stating, as Holloway put it,
“this is a unionsponsored plan, it is not insurance, you state cassimners dor'have
jurisdiction over this.”



f. No financial accountability for contributions tbhe Health and Welfare Fund by
other membeship. Employers Depot [Hollowag'company] provided monthly audits
and accountability since the inception of the progr

g. Lack of proper follow through to ensure that miPrivilege provided required
financial records to the accountants aaduary that determined the financial solvency
of the fund.

h. Establishment of two additional plans withoué ttonsent of the Trustees.

i. Contribution rates established for two additibpns without the expressed
consent of the Trustees or apprblg actuary.

J. Vulnerability of the fund due to actions takepmembership that has created
insolvency of the fund.

k. The consensual approach by the PITWU to allaaifstf certain membership
to make decisions, develop programs and direcbtiteomeof contracts and TPA
activity.

|. Cease and desist orders in multiple states basetthe representation by other
membership/ Trustees that PITWU is an insurance i@mg

m. Legal issues with the Department of Insuranceniritiple states due to the
representation by other membership that PITWU is amiaace program.

n. Lack of follow through by responsible partiesetosure the structure,
insurance programs and related requirements areagexhtimely and effectively.

Holloway expressed concern about “the chaotic stdedfairs of the Fund,” which had
“brought undue damage in multiple states, createdit damage to the membership
due to claims that are in excess of 9 months oldl generally has ruined the credibyli
of the Union and its associated fiduciarie$.75 F.3d 19899.

Holloway did not seek mediation of disputes witlhet trustees regarding the
management of the Fund or seek to remove any teuNt® did she demand an audit of
PCI/NP or PCMG or contathe Department of Labor to complain about the latk

funding, lack of financial accountability, or “cho state of affairs.Holloway did not
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find another person to replace her as trustee kafsigning, nor was she immediately
replaced.675 F.3d 193199.

Hollowaydid, however, continuto participate in the administration of the Fund
after her resignation. In October 2002, for examplelloway met with Brokerge
Concepts to discuss the Fund’s lack of funding. &greeed that contribution rates
shauld be increased. EDI, Hollowaytcompany, used its own fundsdatisfy claims by
its clients’employees that were not paid by the Fund. Holloaisp sought to resolve
outstanding claims with health care providers aadght payment of claims from
Southen Plan Administrators$675 F.3d at 193.

This Court concluded that the Secretary had failed tmasthat Holloway or
Doyle breached their fiduciary duties to the Fund.

On appeal,lie Circuit foundsignificant the cease and desist orders issued by
insurance commissioners of seven states againgtNFCIPCMG, Doyle, and in some
cases, the PITWU Fund and Hollowdhe Circuit expressed concern thaee though
the Fund was properly considerethaulti-employer welfare arrangements” (MEWA
under ERISAsee29 U.S.C. 8§ 1002(40)(Asubject both to ERISA standards and to state
insurance regulatiorseeid. 8§ 1144(b)(6) PCI/NP and PCMG marketed the Fund as a
seltinsured union sponsored plan, exempted froatestegulation. This connection to
the union was reinforced by a form that PCI/ NP riegd its clients to sign entitled
“Professional Industrial Trade Workers Union HeadthVelfare Fund Plan “B”
Disclosure Form,” which stated:

This health & welfare plan is sponsored by the Bssfonal
Industrial Trade Workers Union (P.I.T.W.U.). Thaplis
seltfunded and exempt from state regulation, as oudlime

the Employment Retirement Income Security Act (ERI6f
1974. The plan is under the jurisdiction of theiteéd States
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Secretary of Labor. This plan is not regulated by atate
department of insurance. The plan being-éetfded is not
covered by any state or federal guarantee funténetvent of
fund insolvency.
PCI/NP and PCMG thus relied on tRendsrelationship with PITWU to
claimthat ERISA exempted the Fund, and their marketihttne Fund,
from state regulatior675 F.3d at 1985.

In January 2002, less than a month after PCI/ NPRGMG were created, the
Oklahoma Insurance Commissioner enteregase and desist order against PCI,
PCMG, and two of its marketing affiliates, finditlgat they were engaging in the
unauthorized sale of insurance and ordering thege&se and desist from any further
sales or marketing of insurance in the stét#é F3d at 195.

In June 2002, the Louisiana Insurance Commissigssred a cease and desist
order based on its finding that PCl and PCMG welérgy health insurance without
authorization. The Louisiana Commissioner foundttR@l purported to offer PEO
servces, including health benefits, to its clients. Pallegedly assumes the role of ‘co
employer’'to the employees of its client employeasd thereby provided these
employees access to the Fund, pursuant to a CBAdeet PCl and the Fund. However,
the Comnmissioner foundinter alia,that

[T]here is no collective bargaining for wages ormiroved
working conditions as in a bona fide union agreemen.
Employees of the employers contracting with PCldo not
directly join the union, and receive no represeitabr
benefit from PITWU other than access to the union
sponsored health plan. One “employer” from Louisiavho
contracted with PCI and enrolled in the health aredfare
fund did not include employees or activate any P¥e@vices

other than lhe health benefits.

675 F.3d at 195.
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The Commissioner concluded that PITWU was a-seiranceplan covering
employees of multiple employers and had not acgliheenecessary authorization to
sell insurance in Louisian®.The Commissioner summarized severaP@i, PCMG, and
their affiliates’'marketing practices as follows:

The individuals and entities named above have been
involved directly or indirectly in making, issuingirculating,
or causing to be made, issued, or circulated wnitied oral
statements in the form of sales presentations andketiag
materials used to solicit potential marketing ageand
prospective client employers for PCI by, 1) misregenting
to the public, and on an official document filedtkwihe
Louisiana Department of Insurance, that the PITWU o
Privilege Care Employee Health and Welfare Funalas
insurance and therefore exempt from regulation ursd&te
laws governing insurance and insurance agents; 2
deceptively claiming that PG *health benefit services” have
been approved by the Louisiana Department of Insoea3)
falsely claiming that a [sic] official representaiof the
Louisiana Department of Insurance had been invited
wanted to attend a “compliance and training” megtield
by PCMG and PCI in Louisiana on May 16, 2002; and 4
falsely claiming that PCI had been licensed byltbeisiana
Department of Labor as a PEO doing business indtate;
5) falsely representinthat PCMG had not been issued a
cease and desist order prior to April 20, 2002; &nd
violating several prohibitory laws of this state.

The Commissioner accordingly ordered PCI, PCMG,RhEWU Fund,Weinstein,
Doyle, Garnett, Oak Tree Administrators, and selaffdiates to cease and desist from
marketng or providing health care services in the sté# F.3d at 1996.

By the time the Fund ceased operations in May 20i08 other statesNorth

Carolina, Texas, Massachusetts, Colorado, andoiirhad entered similar orders

“ERISA exempts from state insurance regulation éersalfinsured employee health
benefitplans maintained by a single employer for its enyp&s or by a union for its
membersSee?29 U.S.C. 8§ 1003(alll44(a)-(b) Benefit plans established for employees
of multiple employers, however, are not exempted from stegelation Seeid. §
1144(b)(6).
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against PCI/NP, the PITWUund, PCMG, Doyle, and others. Several of thesemmde
were based on hearings before state insurance cesioniers at which it emerged that,
as in Louisiana, PCI/ NP purported to offer PEO smy but actually offered almost
exclusively health benefits thugh the Fund by enabling its clien&snployees to obtain
health benefits from the Fund without union memib@rsSeveral of the later cease and
desist orders also noted that the Fund had numeropaid claimsHfor example,
Colorados Insuranc&€ommissioner noted that as of December 9, 200 2Fthred had
over $7 million in unpaid claim€75 F.3d at 196.

Indeed PCI/NP required its clients to sign a disclosurarian which it
represented that the PITWU Fund was “exempt froatestegulation, agutlined in the
Employment Retirement Income Security Act (ER)®A1974.” Attrial, five managers
whose businesses contracted with PCI/ NP testitied their employees were not
unionized. One witness stated that he had been adduy PITWU officials tlat the
union had no interest in unionizing employedtswas merely a means of providing
health insurance and other benefits. The busines®osalso testified tgroblems
resulting from unpaid claims for health benefiterfr the Fund. Financial data
presaeted by the Secretary supports this testimony, shgwhat the Fund had $7.6
million in unpaid claims on October 31, 2008%5 F.3d at 196.

Both Doyle and Holloway were aware of at least smh#he cease and desist
orders. Doyle had contact with insur&n@mmissioners in some states and participated

in some of the related proceeding$le is named in each of the orders, and in several

5 The Louisiana Insurance Commissioner noted thati®bad falsely
represented in filings before the Commission th@M& had not been “subjeto
regulatory action including cease and desist ordengocations of license, or similar
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cases the record contains certified mail slips gomihg that he or PCMG received
copies of the order¥.Holloway also éarned of some of the cease and desist orders
while serving as trustee, mentioning them in hesigeation letter as one of her reasons
for resigning. But the extent of her knowledge abthie orders is unclear, and the
orders with the most troubling finklgs were issued aftérer resignationln addition,

the Funds attorney assured Holloway that he would respanthése orders, arguing
that “this is a uniorsponsored plan, it is not insurance, you state casrimners don't
have jurisdiction over this675 F.3d at 19@®7.

The Circuit found it significant that PCI/ N®?promotion of the Fundias similar
to the type of “scheme” that ERISAMEWA provisions were specifically designed to
prevent: an aggressively marketed, but inadequdtelged health bendfplan
masquerading as an ERIS%xempt plan in order to evade the solvency controls

imposed by state insurance regulatidnAlthough the record is not entirely clear on

actions,” even though PCMG had received a ceasedast order from the Oklahoma
Insurance Commission only two months before filitggyapplication.

s Althoughnot clearly related to this case, on October 2Q 2 MDoyle pleaded guilty to

a felony violation of Texas laws against sellingaunhorized insurance, was sentenced to
five years of community supervision, and agree@ag $380,788.39 in restitution to
unspecified victims. The indictment to which Doyleepded guilty is not included in the
record, however, and the judgment of convictiontessahat the offense was committed
on February 1, 2001, several months before the huagicreated and nearly a year
before PCMG began marketing for PCI/NP.

7The Circuit cites théegislative Hearing on Pension Issues, Hearing on1841, H.R.
3632, H.R. 6462 Before the Subcomm. on LakManagement Relations of the H
Comm. on Education and Lab®@7th Cong. 22 (1982)(statement of Rep. Burton
explaining that MEWA amendments were made to préVvieaudulent” insurance trusts
from using ERISA preemption to sell health insurane small businesses without
“‘comply[ing] with the basic solvency controls whielach State eablishes to potect
health care consumers”).
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this point, it appears that the ultimate resulthas arrangement was that which
Congress feared: the Fund was ultimately unable toglbgmployee claims, and thus
employees participating in the Fund were not prediggromised health benefitSoyle
and Holloway were not the principal architectstoistscheme, and the question
presentd by this case is the extent of their awarenegsh®fcheme and liability for its
consequences675 F.3dat 197

The Circuit found that thi€ourt erred in failing to determine whether paynmsent
collected by PCI/NP and PCMG were plan assets stibpeERISA.18 TheCircuit
ordered this Court tobmake detailed factual findings concerning the natofrthe funds
received and controlled by Doyle to determine whi€lany of these funds, were plan
assets. The court should specifically address wéretheck land Check 2 monies were
‘plan assetsg¢onsidering in particular those monies sent atdinection of the trustees
directly to claims administrators. If the Districburt determines on remand that some
or all ofthese monies are plan asseitsshouldthen consider whether Doyle had
sufficient control over these assets to suppormading of fiduciary statudf the District
Court finds that Doyle is a fiduciary with respéactcertain plan assets, it should then

consider whether Doyle breached hisuftiiary duties to the Funtd6é75 F.3d at 201

®*The identification of plan assets in this case dmtees ERBEA's reach. If, as the
Secretary claims, all of the money collected frompdoyers by PCI/ NP and PCMG were
plan assets from the moment of collectiohen Doyle may be a fiduciary by virtue of
exercising control over those assetse29 U.S.C. § 1002(21)(A)(J)and, if he is a
fiduciary, he and Holloway may be liable for breauaptheir fiduciary duties with
respect to thee assetsSee29 U.S.C. 88 1104(a)l105(a) 1109(a) But if, as Doyle and
Holloway claim, the payments collected by PCI/ NRIEZRCMG were not plan assets, and
the only assetsf the Fund were th@spayments received by the Fusdlaims
administrators, then Doyle did not handle any pdasets, and could not be a fadary
under ERISA, and Hollowag'duties as a fiducigwere not implicated by PCI/ N®and
PCMGs dispositionof the payments they collected from employé6§5 F.3d at 200.
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(citations omitted)Further, “[i]f on remand the District Court finds that any oéth
monies retained by PCMG or PCI/NP were plan asse$bould then consider whether
Holloway breached her fiduciary dutiedagng to those assets and is liable for any
resulting losses to the pldnld. at 203.In doing so, the Court musatidress whether
Holloway had a duty to investigate, how extensiuwdaravestigation would have been
required, or whether an adequate invgstion would have revealed the Fuagyotential
insolvency and/or the diversion of assétkl. at 2021°
I'l. Discussion
A.Determination of Plan Assets

ERISA does notlefine theterm “plan asset% The statute provides, in relevant
part, that plan assets are “plan assets as debgadich regulations as tfsecretary
may prescribe.”29 U.S.C. § 1002(42)The regulations address the scope of “plan
assets”in two specificontexts: (1) where an employee benefit plan inv@stanother
entity,29 C.F.R. 8§ 25103101, and (2) where contributions to a plan are witthley an

employer from employeewages29 C.F.R. § 25103102 Secretary of Labor v.

Doyle, 675 F.3d aR03. Neither of those descriptions is applicable hed@wever,
“[t]heSecretary bLabor has repeatedly defingulan asset€onsistently withordinary
notions of property rightsincluding in the definition any funds in which aapl has

obtained dbeneficialinterest.” Kaldav. Sioux Valley Physician Partners, Ind81F.3d

639, 647 (8th Cir. 2007finding that“[w] hether a plan has acquired a beneficial
interestin particular fundsiepends on whether the plan sponsor expressentent to

grant such a beneficial interest has acted or made representations sufficiefhgad

v4A] trustee has a duty to maintain financial recordd empreserve and protect the
assets of the plan, including from diversion or emtdlement. 1d.
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participants and beneficiaries of the plan to rewduy believe that such fund separately
secure the promised benefits or are otherwise pksety. The Supreme Court has
endorsed th&ecretarig position that‘in situations not covered by the plan asset
regulations;the assets of a plan generally are to be identiedhe basief ordinary

notions of property rights under ndeRISA law.” SeeJackson v. United StateS55

U.S. 1163 (2009)which adopted the position asserted by the Soliddeneral in his
brief for the United States, 2009 WL 133443, at-*12 (citing DOL Advisory Op. No.
93-14A (May 5, 1993) (AO); see AO No. 20aEBA (May 11, 2005); AO No. 98 1A (Sept.
9, 1994); AO N092-22A (Oct. 27, 1992) The assets of welfare plan thusihclude any
property, tangible or intangible, in which the plaas a beneficial ownership interest.”

Secretary of Labor v. Doyle, 675 F.3d23 (quotingDOL Advisory Op. No. 9314 A,

1993 WL188473, at *4 (May 5, 1993.
“As a general rule, the first step in identifyingtproperty of an ERISA plan is to

consult thedocumentsstablishing and governing the plagécretary of Labor v.

Doyle, 675 F.3d at 204. In light of these documentsguat should then “consult
contracts to which the plan @asparty or other documents establishing the rigtithe
plan.” Id. (citations omitted).Representations made to a business that purchased
benefits are relevant only to the extent that tagctproperty rights under ordinary
property law principlesid.

The governing documentndrelated contracts in this case inclutthe
Declaration of Trust establishing the PITWA&alth and Welfare Fund B and the
forms which each employer executed to adidge Fund, and the instructions for
completing those formd-12, P13, R14, P22, R23. Although the Delaration of Trust

references CBAs, the Circuitas cautionedThe record shows that the CBAs between
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PITWU and PCI/NorthPointvere bogus-they were not the result of bona fide collective
bargaining, and the employees it enrolled in thearby PCI/NorthPoint were not
genuine union membersbut no similar evidence was presented concerniegdBAs
between PITWU and its other employer members, Ef@ BDI.” 675 F.3d at 197 n.23.
Further, employers thatartiapated in the Fund were not given copies of @BAs. Tr.
31:20-25, 49:2324, 101:1015, 294:2325. As such, the CBAs cannot form the basis for
defining plan assetdnsteadas discussed below, employers “agreed in writirog” t
participate in the Fund by executing a packet oife, and by submitting checks in
response to invoices they received. These latteuoh@nts, and not th€@BAs, will be
read in conjunction with the D ation of Trust to determine the assets of thadru

The Declaration of Trust provided:

There is hereby established a Trust Fund into wilitall be paid on or

after May 1, 2001 any and all contributions paydiyeEMPLOYERS or

any other eligible EMPL®ER who has agreed, in writing, to be bound by

the terms of this Agreement.
P-1atp. 2, 11. Thusthe Declaration of Trust createde Fund and identifeétthe Fund’s
assets as “any and all contributions payable by EONVERS.” The Declaration of Trust
itself does not, howewe specify who these employers mee or what their contributions
were tobe; instead iteferencedelated documents in which the employers “agreed in
writing” to be bound by the terms of the Declaratiof Trust.

The relatel documents aosisted ofa packet of forms, signed by the employer,
which reflected his intent to participate in thenfduand the rate hwould pay for
benefits. P12, R13, R 14, P22, R23; Tr. 68:1269:2. By checking the “health benefit”

box and the “union” box on #hformtitled “Client Services Agreement,” the employer

agreed in writing to participate in the Fund. T6.6-14, 68:36, 198:1422, 205:610; P
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12, P13, P139 at 36:516. Although the “Client Services Agreement” didtnadentify the
Fund by name, anoth@age of the fornstatedthat “[t]his health and welfare plan is
sponsored by the Professional Industrial Trade WoskJnion (P.I.T.W.U.);" the
employer executed this page as wélli22 at 7; P23 at 7; P14 (referencing “Disclosure
Form”); Tr. 70:1320.

Another page of the form packet, tidéew Business Turin Form,”stated the
monthly contributions per employee that the emptoyas obligated to tender in order
to maintain healtltoverage for those employees2P at 1 (under column “PEO
Amount”and “Total Amount”). The employer executdds page as well. Tr. 68:289:4,
69:2170:8; R22. The contributions per employee listed on thevNBaisiness Turgn
Form set forth a “lumgsum’ of per-employee monthly contribution, at three different
rates depending on whether the coverage was foetihgloyee only ($334), employee
plus one dependent ($560) or employee plus fan$ikld). P22 at 1; Tr. 74:1R5.

The employer was required talsmit a check for the total contribution amount
with this packet of forms. R4 (“Collect a check for the first month’s premium”

Defendant Doyle testified:

Q. Okay. Was there armmheck which typically accompanied this package of
forms?

A. In most cases there would have been a checkecks.

Q. Okay. And when you say there would have beehexk, looking at the
first page of the form again, | know this is an exde) is there a line on
the first page of the form that would reflectvnenuch that initial check
would be?

A. “Total check amount.”

Q. Okay. Now, for total check amount, we're lookadgput twethirds of
the way down the form, there is a line labeled &atheck amount.” On
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that line on this particular form | see 1,838 that correct, is that the
number you are referring to?

A. That is correct.
Tr.70:2571:13.SeealsoP-23 at 2 (photocopy of check with packet of formiseck
amount equals “total amount” listed orR2B at 1.) Fron the employers’ point of view
thecombined amount was the cost of the insurancedchef his employees. Tr. 73:11
25,28:2129:3, 43:1944:1, 44:2345:11, 48:25, 103:15104:7, 296:315; P-139 at 96:41

98:10.That the cost of procuring health insurance wasrldroken apart by invoicaio

two checks does not defeat the conclusion thaethployer payments constituted Fund

assets within the @aning of ERISA.

The forms signed by the employer to adopt Hued as a health plan for his
employeedid not parcel th@remium into Fund assets and other monie22PPR-23.
The only fees broken out were the enime processing fee and a $10 monthly billing fee.
P-22 at 1; P23 at 1Neither the Declaration of Trust nor the agreemesigaed by the
employers set forth homuch money will be forwarded to claims administnratdiven
that the Declaration of Trust directs that “any alldcontributions payable by [..] any
other eligible EMPLOYER” be paid “ito” the Trust Fund, a cleaeading of the relevant
documents is thahe total amount of the employer’s contributiorthe property of the
Fund.

In conclusion, he relevant documents, when read together, estatilis Fund’s
property interest in all of the money which employé&rwarded to PCMG (“Check 1”
and “Check 2”) The Declaration of Trust created the Fund. Thenfe which the
employer executed established their relationshifmwhe Fund, and showed the

paymentsvhich they were required to make to participatéhe Fund As such, the
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combined amount will be cordered plan assets under ordinary notions of prgpert
rights.
B. Determination of Fiduciary Status and Duties

i. Fiduciary Status

ERISA defines “fiduciary” not in terms of formalusteeship, but in functional

terms of control and authority over the pla®rein v. Frankford Trust Cp323 F.3d 214,

220 (3d Cir2003) Under ERISA, even if a persasnot named as a fiduciary in plan
documents, he or she may still be a fiduciary wegbpect to a plan to the extent:

(N he exercises any discretionaythority or discretionary control respecting
management of such plan or exerciaey authority or control respecting
management or disposition of its assets,

(i) .

(i)  he hasany discretionary authority or discretionary respiility in the
administration osuch plan.

29 U.S.C. §1002(21)(Nemphasis added). The statutory definition thusuiezs that a
fiduciary “must be someone acting in the capacftjmanager, administrator, or

financial advisor to a plan.Pegram v. Herdrich30 U.S. 211, 222 (200@internal

guotations omitted)Boardof Trustees of Bricklayers and Allied Craftsmen b6 of

N.J. Welfare Fund v. Wettlin Assocs., In237 F.3d 270, 272 (3d Ci2001).

Discretion is a prerequisite to fiduciary status dopersa generally managing an
ERISA plan under the first clause of subsection (i) or adistrating a plan under
subsection (iii). However, under the second claafssubsection (i)anycontrol over the
disposition of “plan assets” makes the person wase $uch control a fiduciarynlother
words, for those who manage plan assets, contrex such assetseven without

discretion—is sufficient to confer fiduciary statuBricklayers 237 F.3d at 273The
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statute recognizes the high standard that trustnagoses on those whtandle money
or assets on behalf of anothéd.
ERISA describes a fiduciary's duties to a planalews:

a fiduciary shall discharge his duties with respt@ca plan in the interest
of the participants and beneficiaries ard

(A) for the exclusive purpose of:

(i) providingbenefits to participants and their beneficiariesda
(i) defraying the reasonable expenses of adminmiistethe plan;

(B) with the care, skill, prudence and diligenceaden the circumstances
then prevailing that a prudent man acting in a be@acity and familiar
with such matters would use in the conduct of ategprise of a like
character and with like aims;

(C) by diversifying the investments of the planasoto minimize the risk
of large losses, unless under the circumstands<learly prudenhot to
do so; and

(D) in accordance with the documents and instrure@otverning the
plan insofar as such documents and instruments@rsistent with the
provisions of this subchapter and subchapter Itiha chapter.

29 U.SC. § 1104(a)
ii. Duty of Loyalty

The fundamental obligation of a fiduciary in dischig his duties is to act with
an “eye single” to the interest of a plan’s pameunts and beneficiarieBisher v.

Philadelphia Electri€o., 994 F.2d 130, 132 (3d Cir. 1993his rule of loyalty is

designed to deter fiduciaries “from all temptatiband “must be enforced with

‘uncompromising rigidity.”’NLRB v. Amax Coal Cqg 453 U.S. 322, 3230 (1981).

The duty of loyalty is spelledut in ERISA section 404(a)(1)(A), which provides

in relevant part:

... afiduciary shall discharge his duties widspect to a plan solely in the
interests of the participants and beneficiaries-and

(A) for theexclusive purpose of:
(i) providing benefits to participants and theimtediciaries; and
(i) defrayingreasonable expenses of administering the plan.
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29 U.S.C. 81104(a)(1)(A) (emphasis addedThat isthe use of plan assets fany
purpose other than (1) to pay benefits; or (2) ageasonablexpenses that are
necessaryo the administration of the plan constitutesea sebreach of the duty of

loyalty. Srein v. Soft Drink Workers Union, Local 8123 F.3d 1088, 1097 (2d Cir. 1996)

(“l[a]n ERISA fiduciary must discharge its dutiesrfthe exclusive purpose’ of providing
benefits to plan participants and their benefi@arand of defraying reasonable

administrative expenses’Martin v. Walton 773 F.Supp. 1524, 1527 (S.[Fla. 1991)

(ERISA 8404 (a)(1)(A) “mandates that the expendgtof plan assets must be
exclusively for providing benefits and defraying@e®nable expenses of administering

the plan”).
iii. Duty of Prudence

The duty of prudence is spelled out in ERISA satd®4(a)(1)(B), which

provides that a fiduciary must discharge his/ hetieki

with the care, skill, prudence, and diligence unthex circumstances then
prevailing that a prudent man acting in like capyaind familiar with
such matters would use in the conduttap enterprise of a like character
and with like aims.

29 U.S.C. §1104(a)(1)(B
The prudence standard contained in ERISA incorpegabut makes “more exacting the
requirements of the common law of trusts relatiogmployee benefit trust funds.”

Donovan v. Mazzola, 716 F.2d 1226, 1231 (9th A8 3).

24



iv. Co-fiduciaries

Fiduciaries cannot turn a blind eye to the act@stof their cefiduciaries; they
have a duty to monitor. This fundamental principtehe law of trusts is codified in
section 405(a) of ERISA, which provides in relevaatt as follows:

In addition toany liability which he may have under any otherysmn of
this part, a fiduciary with respect to a plan stoalliable for a breach of
fiduciary responsibility of another fiduciary wittespect to the same plan
in the following circumstances:

(1) if he participates knowingly in, or knowingly underéskto
conceal, an act or omission of such other fidugi&nowing such
act or omission is a breach;

(2) if, by his failure to comply with [the duty édyalty or prudence]
in the administration of his specific responsil@# which give rise
to his status as a fiduciary, he has enabled sticérdiduciary to
commit a breach; or

(3) if he has knowledge of a breach by such otltardiary, unless
he makes reasonable efforts under the circumstaiocesredy the
breach.

See alsdeigh v. Engle727 F.2d at 135Free v. Briody 732 F.2d 1331, 13335 (7th Cir.

1984);In re Enron Corp. Sec., Derivative & ERISA Litj@84 F. Supp. 2d 511, 553 (S.D.

Tex. 2003).
By enacting these provisions for-Giduciary liability, “Congress expressly

rejected the defense of the inactive fiduciary.” ddon v. Feinstein7 Emp. Ben. Cas.

(BNA) 1896 (D.Mass. 1986 f5eeMazur v. Gaudet826 F. Supp. 188, 19092 (E.D. La.

1992)(when a fiduciary allow other fiduciaries to embezziads, thus breaching his
fiduciary duties under 8 404(a)(1), the fiduciasyiable under 8 405(a)(2) as well);
Briody, 732 F.2d at 1336 (a defendant, “having acceptpdsation as trustee, could not

avoid liability by doing nothing”).
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iv. Doyle

The Secretary argues that Doyle was a fiduciaryhbee all or part of the
paymentghat PCMG collected from PCI/ N&tlients were plan assets and Doyle, as
head of PCMG, exercised discretionary control averse assets. Doyle contends that
the payments PCMG collected from employers who #adaheir employees in the
Fund were not plan assets and that the only plaptawere funds remitted to the
Funds clim administrators pursuant to the collective bargeg agreements between
PITWU and PCI/NP.

Having found that all of the monies under Doglebntrol were plan assetbe
Court finds thaDoyle was a fiduciaryas he exercisetiscretionary authority o
discretionary control .. respecting management or disposition of [the Fsjhd
assets.29 U.S.C. § 1002(21)(A)His role went beyond that of a service provideg; h
received all employer contributions and decided libay should belisbursed
including deciding how much money PCM@uld take in ommissions P24, Tr.
76:14-18.

Individuals who set up the contribution rates anchoassion schedules that
participants ha& to pay to receive benefits have been held ttuhetional fiduciaries.

Metzler v. Solidarity of Labor Organizatne Health & Welfare FundNo. 95-CV-7247,

1998 WL 477964, at *7 (S.D.N.Y. 1998‘Because the Court finds that the amount of the
employers’contributions paid . constitute assets of the Fund and because defeadant
had set the total sum of the contribution employead to pay (over and above the
coverage rate set by the Fund and the union merhijefse set bythe union) to

receive benefits through the Fundet@ourt further concludes that defendants are

fiduciaries within the meaning of ERISA In fact, the Ninth Circuit has found that an
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insurance broker wasfiduciarywith respect t@a credit uniors ERISA plan when
broker determinetheamount of monthlyplan payments made by credit union,
deposited those payments into account under hesgwitrol and then, at his own
initiative, transferred some of those funds toeli&nt account from which he wrote

checks to pay credit union employéelsims Pateto Credit Union v. Sahnk62 F.3d

897,909 (9th Cir. 2001) (defendant deemed to héuciary wherejnter alia, he
transferred portions of funds to separate accougritia “administrative fees”)The
Court is persuaded by these cadest haverecognizel that by designating a portion of
contributions as the “coverage rate,” and othertipois as commissions, fees, union
dues, etc., one necessarily exercises controltmanagement or disposition of plan
assets.

Doyle conceded at trial thakelset the commissions and billing fees for PCMG
and its marketing agents, virtually unilateralie signed all the checks sent out by
PCMG and kept close control over the compadgint PreTrial Orderll.B, “Additional
Facts Which Doyle Stipulates,” 8t 104.Significantly,Doyle decided how much
money was to be forwarded to PCI/ NP, how much wealset forwarded directly to TPAs
and medical providers, and how much was to consitcommissions” and
“administrative expenses” for his employees andtcacted marketing agents-24, Tr.
76:14-18; Tr. 85:317; Tr. 87:2— 88:16;Joint PreTrial Orderl|.B, “Additional Facts
Which Doyle Stipulates,” at 8 § 104The sales commissions charged by PCMGdach
account were not negotiated with PCI/ NP, the Unmnthe Fund; rathetheywere
created by Doyle in consultation with his PCMG'sitacted sales consultants2RB, Tr.

558:7559:9 Doyle was a functional fiduciary.
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Doyle’s company, PCMGéceived $4.5 million in Check 1funds, and $2.1
million in Check 2 funds.” 675 F.3d at 19Regarding th&4.5 milion in Check 1
monies,$3.1 million was forwarded to PCI/NP and $645000as sent directly to the
Funds claim administrator pursuaio instructions from the Fund’s trustees after
PCI/NP stopped making contributions in November 202010 WL 2671984, at
*4. For the purpose of this litigation, the Secretaiguslates that all of the monies
forwarded to claims administrators by PCMG and mR/was used for the payment of
legitimate claims and to defray reasonable costs ofiatstering the health pin. Thus,
the Secretary doasot allege a fiduciarbreach with respect t82. 1 million re-
forwarded to claims administrators;4% at col. 1, rows 4, 9, 14 and 18,with respect
to the $645,000 which PCMG sent directly to claiatsninistrators.Also from the
initial $3.1 million,however PCMG received $196,998.26 back from PCI/NP as
“commissions/refunds,”f5 at col. 8 and 9, row 20, and PCI/NP sent $42981he
PITWU Unionas “union dues,” P14 at col. 1, row 16. Beside tI$¢55,000 of the $4.5
million collected by Doylehat isunaccounted fqr675 F.3d at 200it appears that the
difference ofapproximately $374,000ame to rest at PCI/NP

There is no evidence in thhecord that PCI/NP or PCMG used any of the Fund
assets which they retained for the purpose of hog benefits or necessary services.
Defendant Doyle therefore breached his duty of liyyaith respet to: 1) the
approximately $952,000 total which PCM@&ained from Check 1; 2) the $3 100
which PCI/NP retained from Check 1 (because he ktteav PCI/ NP was not forwarding
all of Check 1to claims administrag);, and 3) the $429,310 fanion dues” forwarded
on behalf of employees “who were not genuine unto@mbers” pursuant to a “bogus”

CBA. See675 F.3d at 197.
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With respect to Check 2, ti@rcuit held that:

Doyle’s unrefuted testimony that the Check 2 funds hkectdd for
markeing fees were customary or reasonable does nonnieat he did

not violate any fiduciary duties under ERISA. If&tk 2 monies were plan
assets and Doyle was a fiduciary, he was requioagse these monies “for
the exclusive purposes of providing bengtio participants in the plan and
their beneficiaries [and] defraying reasonable evxges of administering
the plan.”29 U.S.C. § 1104(a)(1)(A). The Check @ntes retained by
PCMG were used to pay expenses it incurred in margeghe Fund. It is
far from obvious how plan participants benefitted from P&Mmarketing
of the Fund to other businesses with whom theymadonnection or why
the Fund would reasonably incur such expenses. Mar as we have
explained above, the “PEO services” of PCI/ NP tR€@MG was promoting
were actually part of a scheme to abuse ERISA ppg@n and avoid state
insurance regulations through a sham collectiveghexing relationship
with PITWU. At a minimum, expenditures for markegithis illegal
scheme were not reasonakbgpenses for the benefit of plan participants.

675 F.3d at 201.

Giventhis Court’s determination that the Check 2 moniese plan assets and
the Third Circuit’s holding that Check 2 was usedotty marketing feelsut
“‘expenditures for marketing thibegal schemavere not reasonable expensead,; this
Court finds thaDoyle breached the duty of loyalty by diverting Fuassets t&®Cl/ NP,
an entity that served no discernable purpw#é regard to the Plan

In addition,courts have held that payment of excessive fees amurastrative
expenses, potentially jeopardizing the solvencthefplan, constitutes a breach of the

duty of prudenceSeeWhitfield v. Tomassp682 F. Supp. 1287, 12989 (E.D.N.Y.

1988) (administratie expenses faall expenditures other than the payment of benefits
of union-sponsored welfare plan should have amounted to aierthan ten percent of

the plan’sincome)Brock v. CrapanzandCiv. A. No. 84-1899, 1986 WL 15752 (S.D. Fla.

July 23, 1986) (fes in excess of fifteen percent of plan income wex@essive)Donovan

v. Bierwirth, 680 F.2d 263, 272 n.@d Cir. 1983. In this casethe portion ofplan assets
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that PCMG and PCI/NP used for purposéser than the payment of legitimate claims
or necessary plan expenses is a t8i@n of over 60% of the asset®oyle should have
been aware¢hat PCI/NP provided no legitimate servibeit he nonetheless forwarded
$3.3 million to that organization. In so doing, Beflant Doyle wasognizant that a
portion of thismoney would in turn be used to p&ogus dues to a union, and that a
portion would go toward paying for PCI/NP’s salaend business expensé&s. 64:10
15, 71:2472:5, 85:622, 88:317, 138:22.By permitting suchdiversion of over 60% of
the Plan’s asets as payments feales commissions, service fees, administrative
charges, and union duesot includingthe administrative expenses which the
legitimate TPAs charged for claims processiBgyle breached his duty of prudence.

v. Holloway

It isundisputed that, as a trustee, Holloway was a nafidediary, and thus was
obligated to discharge her duties to the Fund “with care, skill, prudence, and
diligence under the circumstances then prevailmaf ta prudent man acting in a like
capacity andl familiar with such matters would use in the condof an enterprise of a
like character and with like aims29 U.S.C. § 1104(a)(1)(Bhe Secretargrgues that
Holloway failed to act prudently to prevent the inoper diverson of Check 1and Check
2 monies by PCI/NP and PCMG.

Atrustee has a duty to maintain financial recordd empreserve and protect the
assets of the plan, including from diversion or elementSeeRestatement (Third)

of Trusts 88 76(2)(h)83; Ream v. Freyl07 F.3d 147, 156 (3d Cit997) See e.g, Russo

v. Unger, 845 FSupp. 124, 12829 (S.D.N.Y. 1994) (fiduciary’s failure to protettte
participants by turning a blind eye to her cofidargis action constitutes “gross

delinquency,” despite lack of willfulness or actkalowledge on her part)n addtion, a
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trustee must also take prudent precautions, sudty psoviding for a “suitable and
trustworthy replacement,” to ensure that his reaigmn does not harm the Fund or its

beneficiariesSeeReamv. Frey, 107 F.3d at 154Finally, when confrontevith

suspicious circumstances, a trustee may be requa @dvestigate potential risks to a

plan.SeeChao v. Merin9452 F.3d 174 (2d Cir2006).

Holloway’s inaction (both before and after her ggstion) constitutea breach
of her duty of prudence under 8404 (a)(1)(Bhefirst paragraph of the Trust
Agreementshe signed refers to a collective bargaining agreeinbetween the PITWU
Union ard various PEOs whose stated purpose was to “gotfezours of work, wages
and working conditions” of those PEQ@shployees. F, p. 1. Holloway knewhat the
Union performed no representation or collectivedaaning function apart from
collecting duesTr. 383:17- 384:15. Indeed, the collective bargaining agreement
referred to in the Trust Agreemenite. the document “govern[ing] the hours of work,
wages and working conditionssimply incorporated the employers’ existing work
hours, holidays, vacatiopolicy, sick leave and wage rates by reference50t24— Tr.
51:1; Tr. 192:412; Tr. 193:113; 193:1723; 197:69; Tr. 295:313. Holloway knew or
should have known the facts upon which the Cirbaised itsonclusion that the CBAs
“were not the result of bona fide collective bargaig.” 675 F.3d at 197.

During her trusteeshigeveraktatesissued cease and desist ordeegatively
reflecting the legitimacy of the Unimoand the legality of the plan. 675 F.3d at-195.
At least one of the cease@uesist orders contained an express finding thatRI TWU
Union was not a bona fide labor union. 675 F.3d%8. In response, Holloway

forwarded the orders to Neil Goldstein, who wouldrihwrite a letter to the state
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insurance commissioners explainititat they lacked jurisdiction over the matter
because PITWU was a “uniesponsored plan.” 675 F.3d at 197.

Additionally, Hollowaybreached her duty of prudence by ignoring evideineg
the Fund was being mismanaged. From nearly thephion of her trusteeship,
Holloway wasaware that: there were “boxes” of claims that hatl Imeen processed; that
there were large numbers of unpaid health clainmgrfcial reports could not be
prepared because of the lack of financial data;TtRA reported insufficient funding to
pay adjudicated and valid claims; and a numbetatfes had issued cease and desist
orders forbidding the PITWU Fund from operatinglwit their borders, threef which
named her as a party. 675 F.3d at-198.

In responseHolloway did not do enouglAlthough sheook several steps to
rectify recordkeeping problemshehad a duty to more fully investigatehich would
have revealed the Fundiotential insolvency and/or the diversion of assé&isced with
evidence of mimmanagement and the inexplicable lack of financatladfrom her co
fiduciaries, Holloway dichot ask for the financial records of PCI/NP and PCkGry to
find out how much of the employer contributions PGMaskeepingas sales
commissions, how much the PITWU Union wag&ingin dues, or how much PCI/NP
was paying to itself as salaries and business esggeiir. 394:1023.1f she had reviewed
PCMG’s and PCI/NP’s bank records for the monthdafiuary through August 2002
she would have learned that PCMG received a tdtd#o48 million from participating
employers during that time period, and that only8%tillion of that money was paid to

third party administrators and benefit claims4®@, rows 110 .20

2 Row 1, Column 3 + Row 6, Column 3 show that a tofa$4.48 million was received;
Row 4, Column 1and Row 9, Column 1show that altof $1.3 million was the “Total
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Further,Holloway was empowered by both the FismDBeclaration of Trust and
ERISAto investigate and remediate theoblemsshe later described as a “chaotic state
of affairs” The Declaration of Trust required the named trusteeretain an impartial,
competent publiaccountant to audit the Trust Fund and to makelalbbs a statement
of the audit for review by any interested partylBtp. 4, 6. Pursuant to the
Declaration of Trust, named trustees could also @edithe appiatment of an
independent arbitratdn the event of a dispute regarding the adminigbraof the
Trust. Tr. 387:1420; P-1 atp. 4, 5.Holloway did notcompel an accounting amvoke
the mandatory arbitration clause in the Trust Desdlion. Tr. 387:2424; 391:17.

If those efforts failed, it waldolloway'sduty to sue her corustees. The
Declaration of Trust authorized each named trusterie any party to recover money
belonging to the Trust. Tr. 386F P-1atp. 6, 19(e). Indeed, ERISA specifically grants
trustees the power to sue theirttostees or any other entity for appropriate equitable
relief on behalf of the Fund&eeERISA § 502(a)(3), 29 U.S.C. § 1132(a)(Blolloway
did notcommence litigation against the other three deferisdo demand an
accountingTr. 386:8— 387:13; Tr. 397:47. Nor did she advise the relevant government
authorities, i.e., the Employee Benefit Securityidistration of the U.S. Department

of Labor. Tr. 387:25- 388:3; P-1, p. 4.

Paid TPAs & Benefits Mar. 19, 2007 Seigert Decl., p. 131 (settingforth the underlying
documents for P16 (Summary Chart 8); primary sources include baodount
statements for PCMG’s accounts and for the thgedty administrators’accounts).
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Holloway'sfailure totake these stepslowed PCMG and PCI/NP to divert over
$3million during her trusteeship, in violation of ERA section 46(a)(2)21

Rather, Holloway resignedBut as the Third Circuit has concluded, an ERISA
fiduciary’s obligations to a plan are extinguishady when adequate provision has been

made for the continued prudent management of pssets Glaziersand Glassworkers

Union LocalNo. 252Annuity Fundv. Newbridge Sec., Inc93 F.3d 11711138(3d Cir.

1996) AccordReam v. Frey, 107 F.3d 147, 155 (3d Cir. 199 nlloway expressed

concern about “the chaotic state of affairs of Huend,” which had “brought undue
damage in multiple states, createdditelamage to the membership due to claims that
are in excess of 9 months old and generally hasedithe credibility of the Union and
its associated fiduciariestfowever,Holloway did not find another person to replace
her as trustee before resigningrmwas she immediately replaced with a “suitable and
trustworthy” person675 F.3d at 19899.Moreover, her resignation and failure to
monitorthe diversions by PCI/NP and PCMviolation of her duty under section
405(a)(2) and (33id not prevent those entities frodivertingan additional $1.7
million after her resignationThus Holloway is not only liable for the diversions whi
occurred during her trusteeship, but for the losglesh occurredafter her resignation
which wereenabled by her inaction.

The Secretary argues that Holloway is both direlcallyle for losses to the plan
under ERISA§ 40929 U.S.C. § 1109and liable as cdiduciary under ERISA §

405(a),29 U.S.C. 8§ 1105(aps a named trustee, Holloway cannot evéadeility by

21 Section 405(a)(2) provides that ddiciary is liable for a breach by her cofiduciary
where her failure talischargeher duty of prudencender § 404(a)(1)(Bhas enabled
the cofiduciary’s breach.
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ignoring the obvious signs of mismanagement anérmions by her cdiduciaries;

rather, she owed a duty of undivided loyalty to tHa&n.SeeFisher v. Phila. Elec. Cp

994 F.2d 130, 132 (3d Cir. 1992\hile it is true that a trustee doest have the

responsibility to affirmatively monitor dato-day operationssee Arakelian v. Nat]

Western Life Ins. Co 755 F. Supp. 1080, 1084 n. 3 (D.D.C. 1990), slvenot ignore the

kind of information that was being presented to Aed simply walkaway. SeeChao v.
Merino, 452 F.3d 174, 184 (2d Cir. 2006) (“Knowirgand having expressed the
viewpoint more than oncethat the [plan administrator] could not be trusted,
[defendant] did not exercise reasonable care wienssmply proceeded to trulsim”).
As Holloway is a named trustee, she faces fullilinbfor all breaches by her co
defendants which occurred after the effeetdate of her trusteeshipder lack of
prudence enabled others to commit a breach, oftwhie had knowledge, and sthiel
notmake reasonable efforts to remedy that breach.
I11. Conclusion

ERISA section 409(a) provides that “a fiduciaryhitespect to a plan who
breaches any of the responsibilities, obligaticrsjuties imposed upon fiduciaries by
this title shall be personally liable to make gdodsuch plan any losses to the plan

resuting from each such breach .. Struble v. New Jersey Brewery Employees Welfare

Benefit Fund 732 F.2d 323, 332 (3d Cir. 1984). Where severaldidries are involved in

ERISAviolative conduct, the liability is joint and sewrDavidson v. Cook, 567 F.

Supp. 225, 240 (E.D. Va. 198 FHreund v. Marshall & lisley Banl485 F. Supp. 629, 644
(W.D. Wis. 1979).Further,ERISA section 409(a) specifies that “[a]ny persomows a

fiduciary with respect to a plan who breaches ahyis] duties shalbe subject to such
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other equitable or remedial relief as the court rdagm appropriate, including removal
of such fiduciary.” 29 U.S.C. § 1109(a).
In fashioning a remedy, this Court is mindful o&t&ircuit’s Opinion:

Wefind it significant that PCI/ N promotion of the Fund bears striking
similarities © the type of scheme that ERISAMMEWA provisions were
specifically designed to prevent: an aggressivedy keted, but
inadequately funded health benefit plan masquemdman ERISA
exempt plan in ordeto evade the solvency controls imposed by state
insurance regulation. Although the record is natirety clear on this
point, it appears that the ultimate result of thisangement was that
which Congress feared: the Fund was ultimately ua &b pay d
employee claims, and thus employees participatinthe Fund were not
provided promised health benefits. .[W]e think it is important to keep
the nature of the scheme firmly in mind.

675 F.3d at 197.

(1) For the reasons set forth aboixefendantHolloway is jointly and
severally liable along with the other defendantsdstore and make
restitution to the Fund in the amount of $4,698,981plus
prejudgment interest, which represents the diffeeclnetween the
money that employers paid in for befits and the money that was paid
out to claims administrators to administer and pagefits— plan
assets diverted from the Fund.

(2) Defendant Doyle is jointly and severally liable agpwith the other
defendants to restore and make restitution to thmdRn the lesser
included amount of $3,882,867.98, plus prejudgmetdrest. The
difference is the amount of money received by P@&fidm employers
who were not recruited through PCMG; accordinglyne of this
money passed through PCMG4Ra, col. 23,ow 17; Tr. 209:17
210:4.

(3) The restored losses to the Plan are subject to caatpn of
prejudgment interest by the Secretary to the dajedgment in this
case at the § 6621 IRS underpayment rate.

(4) Defendants are to be enjoined from serving as f@hies or service
providers for any ERISAovered employee benefit plan.

(5) An independent fiduciary shall be appointed to swse the
distribution of assets and termination of the Fund.
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The Secretary should submit a proposed form of Jneltt for theCourt’s
consideration.
Dated: November 28, 2014 /s/ Joseph H. Rodriguez

JOSEPH H. RODRIGUEZ
U.S.D.J.
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