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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

VICTOR BOYKO, indvidually and on
behalf of all othersimilarly situated,

Plaintiff, : Civil No. 08-2214 (RBK/JS)
V. .: OPINION

AMERICAN INTERNATIONAL
GROUP, INC., AMERICAN
INTERNATIONAL INSURANCE
COMPANY OF NEW JERSEY, INC,,
AIG MARKETING, INC. d/b/a

218 CENTURY INSURANCE, and
CREDIT CONTROL SERVICES
d/b/a, CREDIT COLLECTION
SERVICESandC.C.S.,

Defendants.

KUGLER, United State®istrict Judge:

This is a class-action lawsuit arising outlod allegedly improper billing practices of a
group of insurance companies. Plaintiff VicRwyko (“Plaintiff’) bringsclaims on behalf of
himself and others similarlytsated against Defendants Ameicinternational Group, Inc.
(“AlG"), American International Insurance Coiapy of New Jersey, Inc. (“AlIC” or “AlICNJ"),
AIG Marketing, Inc. d/b/a Z1Century Insurance (“AlG Magking”), and Credit Control
Services d/b/a, Credit Collection Services &n@.S. (“CCS”) (colletively, “Defendants”) for
several common law and statutory causes of actyasently before the Court are cross-motions
by Plaintiff and Defendants for summary judgment pursuantderaéRule of CivilProcedure

(“FRCP”) 56, cross-motions by Plaintiff and Defentiafor leave to supplement the record, and

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/1:2008cv02214/214412/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2008cv02214/214412/114/
http://dockets.justia.com/

Plaintiff’'s motion for class certifetion pursuant to FRCP 23.
. BACKGROUND *
A. Factual Background

On December 2, 2006, Plaintiff purchasedchatomobile insurance policy from AIICNJ.
The policy provided Plaintiff coverage fromePember 2, 2006 to May 31, 2007. Plaintiff paid
all premiums due on the policy during the cogeraeriod. The policy contains an automatic
termination provision, which provides: “If wadfer to renew or comue and you or your
representative do not acaethis policy will automatically terminate at the end of the current
policy period. Failure to pay the requireé@mium when due shall mean that you have not
accepted our offer.” (Second Am. Compl. 1 36).

On April 17, 2007, AIICNJ offered to rene¥we policy for a period beginning on June 1,
2007 and ending on December 1, 2007, providedRlzamtiff paid the required premium no
later than June 1, 2007. Plaintiff did not acceptrémewal offer or pay the renewal premium.

Nevertheless, Plaintifileges that on September 11, 2007, AIG sent him a bill for
$262.00 for insurance coverage provided “ptoothe cancellation of the policy.” (1§.40)
(internal quotations omitted). Plaintiff's bdlso included a charge for $31.00 for payment due
to the New Jersey Guaranty Fund.

On October 22, 2007, CCS sent a noticBlantiff demanding payment of $262.00 on
behalf of “AlG Insurance Companies.” (Ifi42). Plaintiff did nopay the bill. Thereafter, on
November 11, 2007 and December 2, 2007, CCSHamitiff two additional notices demanding
payment of $262.00 on behalf of [@ Insurance Companies.” CCS also made numerous phone

calls to Plaintiff demanding payment.

! The Court has previously discussed facts in this case in the Opiniortetd December 23, 20q®oc. Nos. 40,
42), which are incorporated by reference herein.



On, January 21, 2008 Plaintiff paid the full@mt due. Plaintiff alleges that CCS failed
to forward Plaintiff's $31.00 payment to the New Jersey Guaranty £@@S cashed Plaintiff’'s
check on February 15, 2008.

B. Procedural History

On May 7, 2008, Plaintiff filed the original @glaint in this matter against AlG, AlIC,
and CCS. (Doc. No. 1). On April 20, 2009, Rtdf filed the Amended Complaint. The
Amended Complaint alleges claims agaiks, AlIC, CCS, and AIG Marketing. On
December 31, 2009, Plaintiff filed the Second Amended Complaint. (Doc. No. 45). The Second
Amended Complaint alleges breawfcontract against AlIC (Cou); misrepresentation against
AIG, AIG Marketing, and AlIC (Count Il); neglence against AlG, AIG Marketing, and AlIC
(Count II); breach of the duty of good faith afiagk dealing against AlG, AIG Marketing, and
AIIC (Count IV); unjust enrichmat against AlG, AIG Marketig, and AlIC (Count V); “unfair
and deceptive assessment and collection of sgsnst AlG, AlG Marketing, and AlIC (Count
VI); violation of the New Jersey Consumer &daAct (“NJCFA”), N.J. Stat. Ann. 56:8-2, against
AIG, AIG Marketing, and AlIC(Count VII); violation of theTruth-In-Consumer Contract,
Warranty and Notice Act (“TCCWNA”"), N.J. & Ann. 56:12-14, against AlG, AIG Marketing,
and AIIC (Count VIII); violation of the FaiDebt Collection Praates Act (“FDCPA”), 15
U.S.C. 8§ 1692 edeq, against CCS (Count 1X); consaay under the NJCFA against all
Defendants (Count X); and violation of the T@NA against CCS (Count XlI). The Second
Amended Complaint sought compensatory, punitive, and treble damages, attorneys’ fees, and
costs. All of Plaintiff's claims center on tla#legation that Defendant®olated the automatic

termination provision by billing Rintiff an earned premium afterétiff’'s contract terminated.

2 Defendant objects that Plaintiff's ataithat CCS failed to forward the $31.p8yment is inadmissible because it is
irrelevant to any of Plaintiff's causes of actions. The €oates this objection and does not rely on this $31.00
payment in this Opinion.



Throughout the pendency ofetlitigation, the parties condigtl extensive negotiations.
As a result of those negotiations, the parteeghed a settlement agreement. At the June 20,
2011 hearing on Plaintiff's unopposed motion for ipneéary approval of the settlement class,
the Court denied Plainti$’ motion (Doc. No. 67).

Plaintiff now makes an opposed motion fasd certification pursuato FRCP 23. In
addition, the parties cross-move for summary juegt and for leave to supplement the record.

C. Leave to File Supplements to the Record

Defendants and Plaintiff cross-move to seppént the record witbvidence of actions
that occurred after the close of discovery. Ddimnts state that “at tiiene they filed their
opposition papers [to Plaintiff's Motion for Ga Certification], a process was under way to
identify policyholders who, like Plaintiff, hagceived a billing after termination of their
respective policies due to a ‘cahaed reinstate’ transactiomato refund their payment of
such billings to them, together with inteté Defendants seek to admit a supplemental
declaration from Timothy Fenu to the record in tase. Plaintiff states that he was not afforded
an opportunity to discover what criteria Defentdaused to determine which persons should
receive a refund, or how such a refund was calalila®daintiff therefore guests that this Court
deny Defendants’ motion to supplement the recor@lternatively grant Plaintiff's cross-motion
to supplement the record.

This Court has discretion to grant leave to supplement the record&ed®eeds v. Pa.

Tpk. Comm’n 80 F. Appx. 261, 265 (3d Cir. 2003). Theutt notes that discovery had closed
on August 22, 2011 in this case. Defendants’ motion was made on November 10, 2011. Here,
Defendants seek to provide the results ofa@ss that Defendants state was ongoing only as of

“the time they filed their opposition papers R&@intiff's Motion for Class Certification].”



Plaintiff’'s Motion for Class Certificatiowas filed on September 23, 2011. Therefore,
Defendants have not shown that this procegaat a time when digeery was still ongoing.
Defendants have not explained why this proteseimburse the relevant policyholders had not
taken place prior to theose of discovery.

Plaintiff also moves to supplement the re;@rguing that this Court consider a set of
payments made by Defendants to individuathe “cause unspecified” category who were
improperly billed by Defendants in violatidhe automatic termination provisions in the
individuals’ contracts.As discussed below, this Court fintthat Plaintiff is not typical or
common to the group of individualstine “cause unspecified” category. S¥scussion infra
Part Il. Therefore, the Court finds that teigoplemental information is not relevant to the
Court’s decision on Plaintiff’'s nimn for class certification.

Accordingly, the Court denies Defendardad Plaintiff's cross-motions for leave to
supplement the record.

. CLASS CERTIFICATION

A. Rule 23's Explicit Requirements

In order to qualify for classertification under Rule 23, a plaintiff must satisfy the four
elements set out in Rule 23(ajdethe requirements of one of theeth subsections in Rule 23(b).

Seeln re Constar Int'l Inc. Sec. Litig585 F.3d 774, 776 (3d Cir. 2009). Rule 23(a) provides

that class certificabn may be proper if:

(1) the class is so numerous that joinder of all members is
impracticable;

(2) there are questions of lawfact common to the class;

(3) the claims or defenses okthepresentative parties are typical

of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.



Plaintiff seeks certification pursuRule 23(b)(3), which providesdhcertification is proper if:
[T]he court finds that the questionglaw or fact common to class
members predominate over any questions affecting only individual
members, and that a class aci®superior to other available
methods for fairly and efficientladjudicating the controversy.
The matters pertinent to these findings include:

(A) the class members’ interestsindividually controlling the
prosecution or defensd# separate actions;

(B) the extent and nature afy litigation concerning the
controversy already begun by against class members;

(C) the desirability or undesiraltyl of concentrating the litigation
of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.
Fed. R. Civ. P. 23(b)(3).
A plaintiff bears the burden of demonsiing that Rule 23’s requirements are met by a
preponderance of the evidence, and the distoott “must make whatev factual and legal
inquiries are necessary and must consider all relevant evidence and arguments presented by the

parties.” In re Hydrogen Peroxide Antitrust Liti§52 F.3d 305, 306 (3d Cir. 2008). Thus, a

district court should certify a class “only if theurbis ‘satisfied, aftea rigorous analysis, that

the prerequisites of Rule 23[] have besaisfied.” Beck v. Maximus, Inc457 F.3d 291, 297

(3d Cir. 2006) (quoting Gen. TeCo. of the Sw. v. Falcorl57 U.S. 147, 161 (1982)).

All of the class certification requirements are intended to serve as “guideposts for
determining whether maintenance of a cks#on is economical and whether the named
plaintiff's claim and the class claims are so iirgated that the intesés of the class members

will be fairly and adequately protected in their absence.” Amchem Prods., Inc. v. Wis2ikor

U.S. 591, 626 n.20 (1997) (citations antérnal quotation marks omitted).

D. Implicit Requirements for Class Certification



In addition to Rule 23’sylicit requirements, there are also implicit requirements for
class certification. “Class ceditation presupposes thlexistence of an actl&lass.” White v.

Williams, 208 F.R.D. 123, 129 (D.N.J. 2002)upting_In re Sch. Asbestos Litjich6 F.3d 515,

519 (3d Cir. 1995)). A “proposed class mussh#iciently identifiable without being overly
broad.” 1d. It may not be “amorphous, vague, or indet@ate” and it must be “administratively
feasible to determine whether a given wdiial is a member of the class.” [duoting_Mueller

v. CBS, Inc, 200 F.R.D. 227, 233 (W.D. Pa. 2001)); #dlen-Wright v. Allstate Ins. C.2008

U.S. Dist. LEXIS 103272, *6-7 (E.D. Pa. Dec. 2D08) (identifying problems with a class

definition that required cad®y-case factual determinatiofjprman v. Data Transfer, Ind.64
F.R.D. 400, 403 (E.D. Pa. 1995) (same). A putatige<ls not appropriafer certification if

class membership would “require fact-intensmimi-trials.” Solo v. Bausch & Lomb IncNo.

06-2716, 2009 U.S. Dist. LEXIS 115029, at *14 ([@SSept. 25, 2009) (citing Cuming v. S.C.

Lottery Comm’n No. 05-3608, 2008 U.S. Dist. LEXIS 26917, at *1 (D.S.C. Mar. 28, 2008)).

E. The Proposed Classes

Plaintiff seeks to certify three classespefsons for the purposes of this csgne first
class is a New Jersey class aB&dendant AIICNJ on the claintg breach of contract (Count I),
negligence (Count Ill), breach of good faith anid @ealing (Count IV), New Jersey Consumer
Fraud Act (“NJCFA”) (Counts VII and X)ral Truth-in-Consumer-Contract-Warranty and
Notice Act (“WNA”) (Count VIII). Specifically, Plaintiff seekto have the following class
certified:

All natural persons who, l&kPlaintiff, were insured by AIICNJ whose business

was administered by AIGM during the petifrom six years prior to the filing of
the complaint on May 8, 2008 to the date of class certification, whose policy

3 Plaintiff originally sought to certify other classes, as described in Plaintiff's brief in support of Motion to Certify
Class. However, Plaintiff voluntarily eged to redefine the classes into the three classes discussed in this Opinion.
SeePl. br. at 16-19.



contained an automatic terminatioropision substantially similar to the

provision of Plaintiff's pdicy, whose policies expired and were not renewed, and
who thereafter received and paid a foll premium for the new term following

the expiration of their policy [because their policy was wrongly charged for one
of the following reasons:] 1) Individu@lustomer Contact; 2) Cancel Non-Pay
Cause Unspecified; or 3) Cancel & Reinstate.

Pl. reply br. at 3. The threetegories of 1) Individual Custaen Contact; 2) Cancel Non-Pay

Cause Unspecified; and 3) Cancel & Ratstare defined as follows by Defendants:

1)

2)

3)

Individual Customer Contaet This category consists tifose policies where the billing
was issued due to a manual intervention to the billing system by a customer service
advocate after having camt with the insured.

Cancel Non-Pay Cause Unspecified — Thiggaty consists of those policies where the
policies did not fall intany of the other categories defined by Defendants.

Cancel & Reinstate — This category constdtthose policies where the billing was
issued due to a manual cancellation and raiastent of a policy by a customer service
advocate, which actions led to the bypass of the automatic termination mechanism in
Defendants’ billing systerh.

Def. opp. br. at 4, 14-16.

The second class Plaintiff seeks to celisfa national class fall persons who were

erroneously billed, and who paide bill, as to Defendants Alénd AIGM. Plaintiff seeks to

certify this class based upon a breach of theenant of good faith and fair dealing (Count 1V)

and negligence (Count Ill). SpecificalRlaintiff defines the class as follows:

* Individuals classified in the “Individual Customeoi@act” category include custorsewho contact AIGM or one
of its subsidiaries and request information or changes regarding the customer’s account. In @tgensqttiry,

a customer service representative enters a manual cinémd@iee computer system, which causes the computer
system’s record of the customer’s aatoid be altered such that the custommistakenly received an unwarranted
post-automatic termination billing. There could be many different factual situations motsatingustomer
contact and the resultant policy change. Bek Ex. 3, Aster Decl., at 5-10.

® Individuals classified in the “Causnspecified” category are simply those individuals who do not fall into one of
the other defined categories. These individuals have potentially widely varying factual circumstancegsgnderl
their potential claims. Sdeef. Ex. 3, Aster Decl., at 10.

® Individuals classified in the “Cancahd Reinstate” category include cusesmwho, for example, requested an
insurance quote for renewing their current insuranceacint To generate such a quote, the customer service
representative “would need to: (1) ‘catl the existing policy in the systerf2) process the requested new quote;
and then (3) ‘reinstate’ the existing policy.” Def. ExA3ter Decl., at 4-5. This internal modification of the
customers’ account resulted in unwarranted post-automatic termination billingsl. See

"See PI. Ex. Y; PI. Ex. M; Def. Ex. 3 for a tallying of the number of individuals that fall into ealcbsef
categories.



All natural persons in the United States, excepting the District of Columbia,
Hawaii, Massachusetts, Ohio and Rhodand, who, like Plaintiff, were insured

by a company whose business was admiradtby AIGM during the period from

six years prior to the filing of the corgnt on May 8, 2008 to the date of class
certification, whose policy contain@sh automatic termination provision
substantially similar to #nprovision of Plaintiff's plicy, whose policies expired

and were not renewed, and who thereateeived and paid a bill for premium

for the new term following the expiration of their policy [because their policy was
wrongly charged for one of the follomg reasons:] 1) Individual Customer
Contact; 2) Cancel Non-Pay Cause Wrgsfied; or 3) Cancel & Reinstate.

PI. reply br. at 4-5.

The third class sought to bertified by Plaintiff is with repect to CCS, for all persons
who received a bill and made a payment ased-tir Debt Collectiofractices Act (“FDCPA”)
(Count XI), as follows:

All natural persons in the United States, excepting the District of Columbia,

Hawaii, Massachusetts, Ohio and Rhodand, who, like Plaintiff, were insured

by a company whose business was admiradtby AIGM and la[tler serviced by

CCS for collections during the period frane year prior téhe filing of the

complaint on May 8, 2008 to the datectdss certificaon, whose policy

contained an automatic terminatioropision substantially similar to the

provision of Plaintiff's pdicy, whose policies expired and were not renewed, and

who thereafter received and paid a fall premium for the new term following

the expiration of their policy [because their policy was wrongly charged for one

of the following reasons:] 1) Individu&@lustomer Contact; 2) Cancel Non-Pay

Cause Unspecified; or 3) Cancel & Reinstate.

PI. br. at 5.

The Court now analyzes these three propotestes to determine whether they satisfy

the requirements of Rule 23.
1. Numerosity

Defendant states that 1,09lividuals, one of whom wasdrhtiff, “had post-expiration

bills issued because of a cancel and reinstatedcdion in the renewal period.” Def. br. at 6

(citing Def. Ex. 3, Aster Decl. § 7). Moreov@®efendants have issued refund checks to 380

AIGM policyholders who, like Plaintiff, “receivieand made payment on a premium bill . . .



because of a cancel and reinstate transactiDef! Ex. 6, Fenu Decl. {1 2, 5 (stating that AIGM
refunded $47,840.49 in premium payments and $13,399i8&imest). The Court finds that
numerosity is satisfied because there are husdredlentified class members. Although there
is no threshold number necessary to satisfy tieenasity requirement, courts in this Circuit

have held that classes of closete hundred members are sufficient. Eegnberg v. Gangn

766 F.2d 770, 785-86 (3d Cir. 1985) (finding thd}H¢ allegation of more than [ninety]

geographically dispersedgnhtiffs met the numerosity requirente . . .”); Weiss v. York Hosp.

745 F.2d 786, 808 (3d Cir. 1984) (determining thiaety-two class members satisfied Rule

23(a)(1));.id.at 808 n.35 (citing 3B J. bbre, Moore’s Federal Practife23.05[1], at 23-150 (2d
ed. 1982)) (footnotes omitted) (observing thambers exceeding one hundred will, with
exception, sustain the numerosity requiremeHgre, due to the size of each class, Plaintiff
satisfies the numerosity requirement.
2. Commonality
The proposed classes also satisfy tharoonality requirement. “The commonality
requirement [is] satisfied if the named plaintiff@sdat least one questionfatt or law with the

grievances of the prospeaticlass.”_Stewart v. Abrahard75 F.3d 220, 227 (3d Cir. 2001)

(internal quotations omitted). Class members me#dhare identical claims or claims arising

from the same factual scenario. $eee Prudential Ins. Co. &m. Sales Practice Litig. Agent

Actions 148 F.3d 283, 310-11 (3d Cir. 1998); Baby Neal v. Ca$2¥-.3d 48, 56 (3d Cir. 1994)

(“[F]actual differences among the claimstbé putative class members do not defeat
certification.”). In this case, all members of fheative class: (1) had insurance policies with
AlIC between January 1, 2002 and August 15, 2010 containing the disputed automatic

termination provision, (2) wrongly received d Bor a premium during the post-expiration

10



period, and (3) paid the wrongly received billhe common legal issighared by all members
of the proposed class is whether Defendanpsaguiately issued them a bill during the post-
expiration period pursuant to the disputed autamarmination provision. Thus, because all
members of the putative class “shatdeast one question of famtlaw,” Plaintiff satisfies the
commonality requirement.
3. Typicality

The Court finds that Plaintiff's claims atgpical of the “Cance& Reinstate” category of
persons in each of the Plaifig three proposed classes. Hoxge Plaintiff’'s claims are not
typical of the “Individual Customer Contact” and “Cancel Non-Pay Cause Unspecified”
categories of individuals in thertke proposed classes. Furtherendtlaintiff is not typical of
the class of individuals who could bring figgnce and Consumer Fraud Act claims against
Defendants. Therefore, as described betberCourt will certify tle classes only as to
individuals who, like Plaintiff, wee wrongly billed due to “Cancé& Reinstate” transactions.
Furthermore, within these classes, the Couttides to certify the cks causes of action in
negligence and under the Consumer Fraud Act.

A named plaintiff's claims are typical whei®ach class member’s claims arise from the
same course of events and each class memdékees similar legal arguments to prove the

defendant’s liability.” _Robinsom. Metro-North Commuter R.R. G267 F.3d 147, 155 (2d Cir.

2001) (quoting Marisol A. v. Guilianil26 F.3d 372, 376 (2d Cir. 1997)). The typicality

requirement precludes certificaiti of classes “where the legaktries of the named plaintiffs
potentially conflict with those ahe absentees by requiring tikammon claims are comparably
central to the claims of the named plaintéfsto the claims of the absentees.” Baby N&&l

F.3d at 57.

11



Here, Plaintiff shares the same grievawad all individualswho were wrongly billed
due to “Cancel & Reinstate” tramstions, and nothing suggests tR&intiff's interests diverge
from the interests of the proposed classes. mfiets entered into ansiarance contract with
each member of the proposed classes. Eawgtract contained an automatic termination
provision with terms similar to the automatic t@mation provision in Plaintiff's contract. All
members of the classes wrongly received and @&itl during the post-expiration period. Thus,
all members of the classes would make sindgal arguments to reger under the applicable
New Jersey and federal consumpestection laws. Accordingly, Platiff satisfies the typicality
requirement with respect to the “Cancel & Reatst category of individua within Plaintiff's

proposed classes as to AIICNJ and CCS. \8ersfeld v. Sun Chem. Cor210 F.R.D. 136, 140

(D.N.J. 2002) (“[I]n instances wherein it ideged that the defendanéngaged in a common
scheme relative to all members of the classetiea strong presumption that the claims of the
representative parties will be typical okthbsent class members.”) (citation omitted).
Defendants assert that Plaihis not typical of the othetlass members because Plaintiff
is subject to unigue defenses, such ascttmmon law voluntary payment rule. Class
representatives are not typicathey are “subject to a unique defense that is likely to become a

major focusof the litigation.” _In re Skering Plough Corp. ERISA Litigation89 F.3d 585, 599

(3d Cir. 2009) (emphasis added). As discussddw, the Court denies summary judgment to
Defendants on the issue of whet Plaintiff's claims are eed under the voluntary payment
rule. Sedliscussion infr&art Ill.B. The Court finds th&laintiff has produced evidence that he
acted under duress when paying the bill he knelpetarrong. Because, as discussed below, the
voluntary payment rule is an etpble doctrine to be decided byet@ourt, the Court necessarily

resolves the question of facgerding the voluntary paymentleu As discussed below, the

12



Court finds that Plaintiff paid the $262 bill @&alst in part due to economic duress, as defined by
the voluntary payment rule. Therefore, findthgt the voluntary payment rule does not bar
Plaintiff's breach of contract clai, the Court certifies Plaintiff’ breach of contract class claim
with respect to AIICNJ.

However, the Court finds that Plaintiffiigrred from representing the proposed classes
as to any claims in negligence and under the Consumer Fraud Act. Plaintiff is not typical of
these classes because Plaintiff will have toxdmibstantial resources proving elements of the
negligence and CFA claims that likely will not apply to other class members. “Ensuring that
absent class members will be fairly protected requires the claims and defenses of the
representative to be sufficiently similar not justenms of their legal form, but also in terms of

their factual basis and supporin re Schering Plougtb89 F.3d at 598.

Defendants argue that Plaintigf not typical of the proposediasses with respect to the
negligence and CFA claims, whichgrere proof of proximate causation as an essential element.
Plaintiff responds that there @nple proof of causation, sinB¢aintiff made his payment under
duress and in fear of the consequences of nongatynHowever, as discussed below, the Court
finds that there is a genuine dispute of matdact regarding whaer Plaintiff made the
payments under duress, or whether he made thagments voluntarily with the knowledge that
he did not owe the payments. Skscussion infr&art I1I.C and Ill.LE. The existence of this
genuine factual dispute prevetthss Court from resolving thissue at the summary judgment

stage®

8 The Court notes that there is a possibility that the\jiliyresolve the factual dispute of duress in a matter
differently than this Court has resolved the simiatfial question controlling the Voluntary Payment Doctrine
defense. However, as discussed below, the Court is eddoimake a factual finding related to the application of
an equitable doctrine at this summary judgment stage. Since the factual underpinninijsyegasation with
respect to Plaintiff's negligence and £Elaims do not implicate an equitaldoctrine, this Court is unable to
resolve those genuine disputes of material fact on summary judgmerfed&de. Civ. Pro. 56(a).

13



The Court finds that, in light of the claimsdaissues in this complex litigation, Plaintiff
could “become distracted by the presence of a plesdefense applicable only to him,” such that
Plaintiff's interests and incentd may not be sufficiently gined with those of the proposed

classes. See In re Schering Plouso F.3d at 599. Plaintiff's unique circumstances with

respect to the issue of causation in thdigegce and CFA claims are likely to become a
sufficiently major focus of the litigation such thhts issue should preclude Plaintiff from acting
as a class representative. Accordingly, the Cderlines to certify Plaintiff's negligence and
CFA class claims.

The Court further finds that Plaintiff doaet satisfy the typicality requirement with
respect to the “Individual Giomer Contact” and “Cancel Non-Pay Cause Unspecified”
categories of individuals in therde proposed classes. Plaintffyictim of Defendants’ billing
errors, suffered from such errors because Defendants wrongly reirB3@tedf’'s policy when
Plaintiff requested a renewal imance quote after PIdiff's original policy had already expired.
Plaintiff's claims therefore do not “arise fratme same course of events,” nor will Plaintiff
necessarily “make[] simitdegal arguments to prove the dedant[s’] liability” as to errors
resulting from the “Individual Customer Caigt” and “Cancel Non-Pay Cause Unspecified”
categories._SeRobinson 267 F.3d at 155. As noted aboves tindividual Customer Contact”
category included individuals who were wrongly dxilldue to “manual intervention to the billing
system by a customer service advocate aftenigasdntact with the insured.” Defendants note
that there were many differeratdtual situations in each instance of this broad category that
motivated such customer contact and the tiegupolicy change. Def. Ex. 3, Aster Decl., 10
(describing in detail severalftérent factual situgons involving indivduals who were wrongly

billed after contacting customer service forivas reasons). Similly, Plaintiff has not

14



demonstrated, nor can the Cosee how Plaintiff could demonate, that Plaintiff's claims
“arise from the same course of events” aswviadials who were wrongly billed due to the “Cause
Unspecified” category, since individuals ingltategory were grougeogether precisely
because they did not fall into onetb& other specified categories. Ydl1. Therefore, the
Court finds that Plaintiff is ndiypical of individuals in théindividual Customer Contact” and
“Cancel Non-Pay Cause Unspecified” categories.
4. Adequacy of Representation
Finally, the Court finds that Rintiff satisfies the adequaof representation requirement.

Adequacy of representation igv@o-part inquiry that applies tooth a plaintiff and his or her

counsel._In re Prudentjal48 F.3d at 312. First, adequaxdyrepresentation asks whether a
plaintiff's attorney is quified, experienced, and able tonduct the litigation. IdSecond, “it
serves to uncover conflicts witerest between named pastend the class they seek to
represent.”_Id.Here, the parties offered sufficient evidence that their attorneys are qualified,
experienced, and able to condtls litigation. Plaintiff's cainsel has extensive experience
litigating complex class actions anther consumer protection claimsSeegenerallyCert.

Louis Fletcher, Cert. Lewis Adler, Cert. Rog&rMattson. Moreover, there is no evidence of
any conflict between Plaintiff and other class memsb Thus, Plaintifand Plaintiff's counsel

satisfy the adequacy of represeinta requirement under Rule 23(a).

° Defendants argue that Plaintiff's counsel cannot adelguateresent the class because they may be called as fact
witnesses. As discussed below, the Court finds that Plaintiff's counsel cannot be disquatifiddsicase merely
because of the possibility that he nimgycalled as a fact witness. Because the voluntary payment doctrine is an
equitable doctrine to be decided by the Court and meojutly, and because the Court declines to bar Plaintiff's
breach of contract claim under the voluntary payment doctrinelisagssion infrdart 111.B, the fact that

Plaintiff's counsel may be called to testify regardingahegedly impersonating phone call to AlG is not sufficient
reason to disqualify Plaintiff's counsel in this case. fansas Defendants seem to argue that Plaintiff's counsel
would also be required to testify as fact withesses regarding the nature of the legal advice theytprBNddietiff,
Defendants have failed to demonstrate either that Plaintiff has waived his attorney-client privilege or that the
privilege fails to apply with respect to these communications.Restatement (Third) of Law Governing Lawyers
88 68_et seq.

15



5. Predominance and Superiority
The Court finds that the proposed classesodified also satisfy Rule 23(b)(3)’s
requirements. Under Rule 23(b)(3), the courstiiuind that common questions of law and fact

predominate over questions affecting only individual members. In re Prudéagdr.3d at

314. “Even a few common questions can safisfy predominance] requirement where their

resolution can significantly advance the litigationVaracallo v. Massachusetts Mut. Life Ins.

Co, 226 F.R.D. 207, 231 (D.N.J. 2005). A partgy also show that the predominance
requirement is satisfied by demonstrating thatdefendant made “similar misrepresentations,
nondisclosures, or engaged in a common course of conduct.” Id.

Here, the members of the proposed classemad#ied allege that Defendants wrongfully
collected an earned premium aftke termination of their insance policies. No individual
members of the proposed classes have claiatsvarrant individualized proof. Because all
members of the proposed class allege “that¢Deént] . . . engaged in a common course of
conduct” that violated the automatic terntioa provision, the predominance requirement is
satisfied.

Under Rule 23(b)(3), the district court masto find that and the class-action device is

superior to all other available means of handling the litigatlarre Prudentiall48 F.3d at 314.

Rule 23(b)(3) provides a list obdir factors that the districbart may use to determine whether
the plaintiff satisfies th superiority requirement:

(A) the class members’ interegtsindividually controlling the
prosecution or defens# separate actions;

(B) the extent and nature afy litigation concerning the
controversy already begun by against class members;

(C) the desirability or undesiralhyl of concentrating the litigation
of the claims in the particular forum; and
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(D) the likely difficulties in managing a class action.
Fed. R. Civ. P. 23(b)(3)(A)-(D). Here, the Coiimds that the members of the proposed classes
do not have a greater interestontrolling the prosecution of these actions individually than as
classes. Furthermore, there is no evidence that other litigation on these same issues has already
been initiated by other members of the proposasisels. Especially with respect to the AlIC
Class, which is a New Jersey class, it is desrabthe class to have the litigation concentrated
in the District of New Jerseykinally, the difficulties in managing class action are alleviated in
this case, where the individualizéttual issues do npredominate over the class-wide factual
similarities. Defendants argueathindividualized issues predominate because the policy forms
are each unique and require indivalized determinations to ick#fly whether each individual is
a member of a proposed class. However, Biimotes that all othe policies necessarily
contain AIG’s “Automatic Termination” aluse, which Defendants do not dispute is
substantively uniform across all AlG policiedere, Plaintiff's proposed classes are further
limited to individuals who wrongly received bills from AlIC, @] AIG Marketing, or CCS, and
made subsequent payments. Therefore, thet@ods that Plaintiff ha established sufficient
factual similarity between Plaintiind the proposed class members.

Defendants further argue that the differesbetween each state’s laws preclude class
certification with respect to the AIG and AlGivational class (“the AIG Class”). Plaintiff
presents three legal theories as to the Al@&€§Inamely breach of contract, negligence, and
breach of the implied covenant of good faith anddaaling. As to contc law, Plaintiffs note
that state law differences are oibstantial, since the breachcohtract claim in this class
action is limited to applicatioaf basic common law contract paples. Pl. br. at 15 (citing

Steinberg v. Nationwide Mutual Insurance (224 F.R.D. 67 (E.D.N.2004) (finding that for
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purposes of contract interpretation, there werenaterial differences aommg the states’ pertinent
common law breach of contract principles)).eT@ourt agrees with Plaintiff that the legal
elements of a breach of contract claim are sabistfy similar in all fifty states, such that
certification of the AIG Clas as to the breach of contract claim is proper.

Defendants next argue that Plaintiff's claims in negglice and breach gbod faith and
fair dealing against the AIG Class/olve substantial differences state law. Plaintiff does not
dispute Defendants’ assertionst brgues that these difficultiesn be addressed by the use of
individual state subclasses amda special master to mandge subclasses. Alternatively,
Plaintiff requests that the Court certify a clémsfact-finding purposes, and then decertify the
class for separate resolution of the state-speleifal issues with respt to negligence and

breach of implied covenant gbod faith and fair dealing. Séere Sch. Asbestos Litigh6

F.3d at 519.
The Court agrees with Defendants thatimlff's proposed redation would involve
multiple trials applying different state law to eastaim against the AlIG Class. The Court finds
that it would be too cumbersome and inefficienbreak out separasgtate subclasses with
respect to each of the proposed AIG Class’s negligence and breach of good faith and fair dealing
claims. The Court further findsdhit would not be in the interestf judicial economy to certify
the AIG Class for factfinding purposes, followey decertification for separate resolution of
each of the state-specific ldgssues regarding the clasaioh for breach of the implied
covenant of good faith and fair dealitfg.

F. Classes to be Certified

19 |rrespective of the above discussion, the Court finds below that AIG is entitled to summary judgment as to all
claims against it. Sediscussion infr&art III.C, 11l.D, and Ill.E. Therefar, the certification of the proposed class
for factfinding purposes coulohly have applied to one claim, breactttaf implied contract of good faith and fair
dealing, against one party, AIGM. These findings further weigh in favor of denying class centifagdinst

AIGM.
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Based on the above discussion, the Coaitifies the followng two classes under
Federal Rule of Civil Procedure 23. The frkss is a New Jerselass as to Defendant
AIICNJ (“the AIICNJ class”), as follows:

All natural persons who, l&Plaintiff, were insured by AIICNJ whose business
was administered by AIGM during the peaifrom six years prior to the filing of
the complaint on May 8, 2008 to the date of class certification, whose policy
contained an automatic terminatioropision substantially similar to the

provision of Plaintiff's pdicy, whose policies expired and were not renewed, and
who thereafter received and paid a fall premium for the new term following

the expiration of their policy due eoCancel & Reinstate transaction.

A “Cancel & Reinstate” transaction is defined as follows:

Cancel & Reinstate — This category constdtthose policies where the billing was

issued due to a manual cancellation and raiastent of a policy by a customer service
advocate, which actions led to the bypass of the automatic termination mechanism in

Defendants’ billing system.
The AIICNJ class is cefted as to the claims for breadii contract (Count I) and Truth-in-

Consumer-Contract-Warranty and MetiAct (“WNA”) (Count VIII).

The second class is a national class &8, for all persons who received a bill

and made a payment as to the Fair DelkeCioon Practices Act (“FDCPA”"), as follows:

All natural persons in the United States, excepting the District of Columbia,
Hawaii, Massachusetts, Ohio and Rhodand, who, like Plaintiff, were insured

by a company whose business was admiradtby AIGM and la[tler serviced by
CCS for collections during the period frame year prior téhe filing of the
complaint on May 8, 2008 to the datectdss certificaon, whose policy

contained an automatic terminatioropision substantially similar to the

provision of Plaintiff's pdicy, whose policies expired and were not renewed, and
who thereafter received and paid a fal premium for the new term following

the expiration of their policy due 'oCancel & Reinstate transaction.

The Court declines to certify a natidietass as to Defendants AlG or AIGM.
As discussed above, Plaintiff seeks to cettifig class based upon the theories of breach

of the covenant of good faith and fair deg| and negligence. However, the Court

1 As discussed below, the Court finds that summary judgfoetG is properly grantedith respect to all claims

that Plaintiff brings against AlG.
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declines to certify this class on the negligerlaim, since, as discussed above, Plaintiff
is not sufficiently typical of the proposed clasghe Court further eclines to certify the
class on the breach of good faith and fair ahgpdilaim, due to the disparity in state laws
regarding this cause of action.
G. Approval of Class Notice

Plaintiff moves the Court, pursuant to Fedi&ale of Civil Procéure 23, to approve the
method of notice as to all members in each cl&sgr to approving a class, a district court must
“direct to class members the best notice thatasticable under the circumstances, including
individual notice to all members who can bentfied through reasonabédfort.” Fed. R. Civ.
P. 23(c)(2)(B). In order to safy the notice requirement, tipeoposing party must comply with
the guidelines contained in Rule 23(c)(2), whprovides that in Rule 23(b)(3) class actions:

The notice must clearly and concisely state in plain, easily
understood language:

(i) the nature of the action;

(ii) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member mawpter an appearance through an
attorney if the member so desires;

(v) that the court will excludom the class any member who
requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members under Rule
23(c)(3).

Fed. R. Civ. P. 23(c)(2). The form of notice is committed to the district court’s discretion,

“subject to due process requirements.” ZienrRaper Prods., Inc. v. Berger & Montaguig8

F.2d 86, 90 (3d Cir. 1985). Due process requiréisication of: (1) “thenature of the pending
litigation”; (2) the class action’s general terms); ‘tBat complete information is available from

the court files”; and (4) “that any class membrey appear and be heard at the Fairness
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Hearing.” In re Prudentiab62 F. Supp. at 527.

Here, Plaintiff proposes to send infornaattivia first-class mail to members of the
proposed classes at their lasbwn addresses, based on the information in Defendants’
database. With respect to the manner of providotge, “[i]t is well settled that in the usual
situation first-class mail and publication in thegs fully satisfy the riwe requirements of both

Fed. R. Civ. P. 23 and the due process clause.” ZimfB8rF.2d at 90 (citing Eisen v. Carlisle

& Jacquelin 417 U.S. 156, 173-77 (1974)). Plainnfftes that Defendants have complete
mailing information (or may readily obtain updated mailing information) for all members of the
approved classes, and requesét efendants be required tapide the notice or cooperate
with Plaintiff by giving him the information nessary to provide the notice. PI. br. at 47.
Defendants do not dispute thag¢yhshould assist PHiff in providing necesary and reasonable
notice. The Court therefore holtteat Defendants must, at theption, either 1) provide the
necessary notice via first-class mail to the membkesch class, or 2) provide Plaintiff with the
necessary information from Defendants’ dataliasequip Plaintiff to provide notice to the
members of each class. Furthermore, vekena mailed notice becomes returned as
undeliverable, Defendants must make a reasomditale to determine the intended recipient’s
current address and to re-mati thotice to the new address. In addition to these measures,
Defendants are ordered to establish (1) a welpsdviding information @ncerning the status of
the class action suit and the status of therdaubmission period, and (2) a toll-free phone

number. The Court finds that these meansrofiding notice to the members of each class is

reasonable, Sdg&radburn Parent Teacher Store, Inc. v, 33 F. Supp. 2d 322, 328-29 (E.D.
Pa. 2007) (finding due process requirements satisfied where classautiinistrator mailed

notice to class members viadfi-class mail, and re-mailed undeliverable notices to class
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members after conducting search for updatedesses); Wilson v. Uniteltitern. Investigative

Servs. 401(k) Sav. Plaho. 01-6126, 2002 WL 734339, at *7 (D.N.J. Apr. 23, 2002) (due

process requirements satisfied where “[d]eferglant mail[ed] . . . notice to the last known
address of the members as contained in the records.”).

The Court also holds that to satisfy the requirements of Federal Rule of Civil Procedure
23, the information to be provided in the maifextice must contain the following information:
(1) a description of the nature thfe case and the claims asser{@)an explanation of how to
file an objection or exclusior§3) a notification that all prog@d members may retain counsel
and enter an appearance; and (4) informatioiceamng how to review the court file or contact
the class counsel and defense counsel. Furtrerrthe notice will contain an easy-to-read
summary of critical datesnd will direct each class membto counsel for additional
information. The Court finds that this imfoation, provided in a clear and understandable
manner on each individual notice, will satisfy the requirements of Rule 23(c)(2).
[ll. SUMMARY JUDGMENT MOTIONS

A. Standard

Summary judgment is appropriatdnere the Court is satisfigbat “there is no genuine
issue as to any material factdathat the movant is entitled jcdgment as a matter of law.” Fed.

R. Civ. P. 56(c); se€elotex Corp. v. Catrettt77 U.S. 317, 330 (1986). A genuine issue of

material fact exists only if the evidencesisch that a reasonaljiery could find for the

nonmoving party._ Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). When the Court

weighs the evidence presented by the parties, dliet & not to make credibility determinations

regarding witness testimony. Sunob@. v. MX Wholesale Fuel Corp565 F. Supp. 2d 572,
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575 (D.N.J. 2008). “The evidence of the non-nmiva to be believ#, and all justifiable
inferences are to be dravin his favor.” _Andersogm77 U.S. at 255.
However, to defeat a motion for summargigment, the nonmoving party must present

competent evidence that would &@missible at trial. Se®telwagon Mfg. Co. v. Tarmac

Roofing Sys.63 F.3d 1267, 1275 n.17 (3d Cir. 1995). The nonmoving party “may not rest upon
the mere allegations or denial$ @§ pleadings and must presentmadhan just “bare assertions
[or] conclusory allegations or suspicions” to e$h the existence of a geine issue of material

fact. Fireman’s Ins. Co. of Newark, N.J. v. DuFre€i#6 F.2d 965, 969 (3d Cir. 1982) (citation

omitted); sed-ed. R. Civ. P. 56(e). “A party’s failute make a showing that is ‘sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will

bear the burden of proof at ffiamandates the entry of summgudgment.” _Watson v. Eastman

Kodak Co, 235 F.3d 851, 857-58 (3d Cir. 2000) (quoting Celotex Cdif¥ U.S. at 322).

B. Breach of Contract — AIICNJ

Plaintiff and AIICNJ cross-move for summgagdgment on Plaintiff' oreach of contract
claim. Under New Jersey law, the party asserting a breach of contract “has the burden to show
that the parties entered into digtaontract, that the defenddiailed to perform his obligations
under the contract and that [the party assgtihe breach] sustained damages as a result.”

Murphy v. Implicitg 920 A.2d 678, 689 (N.J. Super. AppvD2007). “[A] material breach by

either party to a bilateral contract excusesatier party from renderingny further contractual

performance.”_Magnet Res. v. Summit MRI, [n€23 A.2d 976, 981 (N.J. Super. App. Div.

1998). “Whether conduct constitutes a breactooftract and, if it doesyhether the breach is

material are ordinarilyury questions.”_ldat 982.
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Plaintiff argues that he entitled to summary judgment ¢ime breach of contract claim
because Plaintiff has proven the existence oflid eantract, which Defendant does not dispute.
PI. br. at 13 (citing Ex. C, Insumae Policy issued by AIICNJ to &htiff). Plaintiff argues that
he has paid all the premiums due under the pddiggl,that Defendant has breached the terms of
the contract by charging &htiff for coverage irviolation of the automatic termination provision
of the policy. Plaintiff furtheasserts that he was damaged essalt of Defendant’s breach in
the amount of $262. PI. Ex. Q, Boyko Cert.

AIICNJ does not dispute these assertidng,argues the affirmative defense of the
voluntary payment doctrine (“VPD”). The VPDas equitable doctringat provides that
“where a party, without mistake &dct, or fraud, duress or extion, voluntarily pays money on
a demand which is not enforcible [sic] agaimst, he cannot recover it back.” Simonson v.

Hertz Corp, 2011 WL 1205584, at *3 (D.N.J. Mar. 28, 2014yoting_In re N.J. State Bd. of

Dentistry, 423 A.2d 640, 643 (N.J. 1980)); Messner v. Union CauB#yN.J. 233, 236, 167 A.2d

897, 898 (1961) (noting that the VPD does ngym cases involvingunjust enrichment,
fraud, duress or improper conduct on the partefaiiyee”). To properly apply the VPD, this
Court must make four determinations: 1)atter Plaintiff made the payment to AIICNJ
voluntarily, 2) whether Platiff was under a mistake of fact, 3) whether Plaintiff was a victim of
fraud, and 4) whether Plaintiff wamder duress or extortion. Id.

Since the VPD is equitable in nature, “factaalwell as legal disputes” are for the Court,

and not the jury, to decide. SBenbrook Hauling Co., Inc. v. Sovereign Const. Co., 346

A.2d 433, 433 (Sup. Ct. N.J. App. Div. 1975) (citing Weintraub v. Kroba&FhA.2d 68, 74

(N.J. 1974)) (holding that therem® right to jury trial on egjtable defense of equitable

estoppel); New Jersey Model Jury Charge 4.1)N{2erefore, thi€ourt must make the
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necessary determinations iaaiding the question of whetheretVVPD bars Plaintiff's claims.

The central dispute regangj application of the VPD mhether Plaintiff made his
payments under duress. Plaintiff argues th@tMRD should not bar hidaims because he was
under duress at the time he made the paymeXii@NJ. Defendants argue that Plaintiff was
not under duress, but that he instead madpdliment because he wanted to end the dispute
with AIICNJ. Def. br. at 6. Defendants furtrergue that Plaintiffnade the payment on the
advice of his attorneys, and therefore musehaade the payment knowingly and voluntarily.
Id. at 15.

In Ross Sys. v. Linden Dari-Deljt&73 A.2d 258 (N.J. 1961), the New Jersey Supreme

Court held that “[p]Jayments are made underedawhen they araduced by the wrongful
pressure of the payee and the payor has no immeeahiat adequate remedytire courts to resist

them.” 1d.at 261 (citing Miller v. Eiselel68 A. 426 (E. & A. 1933); 79 A.L.R855 (1932);

Dalzell, “Duress By Economic Bssure | and II,” 20 N.C. L. Re?237, 342 (1942); Dawson,
“Economic Duress-An Essay in Bpective,” 45 Mich. L. Rev253 (1947)). Plaintiff does not
dispute that he made the payment knowing lieadid not owe the money. Plaintiff also
concedes that he knew thatdwmuld have sent AIICNJ proof diis active auto insurance to
demonstrate to AIICNJ that he had other insaeacoverage, and therefore should not have been
billed by AIICNJ for the period iguestion. PI. br. at 5. Plaintgtates that he preferred to pay
the money rather than produce his auto insteamverage, even though keew he did not have

to perform either course of action. Accordinghe Court finds that AIICNJ was not entitled by
the terms of the policy to rece\proof of Plaintiff’'s other acte auto insurance, and that

Plaintiff had no obligation to produce this information.
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In Ross Systems franchisor brought suit against arfchisee for violation of a franchise
agreement. The franchisee brought a counter@dgamst the franchisor for past overpayments
made, which the franchisee argued it was due uheeerms of the franchise agreement. The
franchisor argued that the franchisee was lkangethe VPD from asserting this counterclaim
because the franchisee made the overpaymeniataoly and with knowledge that they were
not liable to pay the charges at tirae they were paid. Ross Systerhg3 A.2d at 261. The
Ross System€ourt held that the VPD did not apply because the franchisee was under duress.
Because the franchisor wrongfully exerted pressuarthe franchisees to pay, and the franchisees
feared that nonpayment “might jeopardize thenthise agreement or rétsa the loss of their
source of supply,” the Court found the existence of duresat BG2.

Similarly, in In re N.J. Board of Dentistrthe Board of Dentistry was sued by an

association of dentists which sought to recauenies collected iexcess of the Board’s

statutory authority. Board of Dentist423 A.2d at 640. The Board of Dentistry argued that a

dentist who paid his fees with knowledge ttiety were not enforceable under law could not
recover for overpayment of fees. The dentistponded that they had no choice but to pay the
registration if they were toontinue to practice threprofession legally. Idat 644. The New
Jersey Supreme Court held that “the paymeasttaik in order to avoid the loss of the payor’'s
right to practice his profession twr continue in business rendeghe payment involuntary.” lId.
Accordingly, the Court decled to apply the VPD to bar the dentists’ claim.

Defendants argue that Plaintiff's admissions regarding his own knowledge and his
reliance on his counsel’s advice duete a finding of duress in this case. Def. br. at 6-8 (citing
Boyko Dep. at 34-35, 61, 67-68). PHfiihcounters via an affidavit ating that Plaintiff paid the

June 26, 2007 bill for $262.00 “in order to avoid some of the consequences of non-payment.” PI.

26



Ex. Q, Boyko Cert., 1 8. Plaifitfurther states under oath tH&CS commenced and continued
collection efforts against me even thougbltl them | didn’t owe any money.” 1§.9.

The Court finds that there is a dispute regaydPlaintiff's motivesand state of mind at
the time he made the payment. However, ascabove, the VPD is an equitable doctrine that
requires this Court to resolve thedevant disputes when consiohey whether to apply the VPD.
Accordingly, the Court finds that, despite Rl#i’'s knowledge that helid not owe the money,
Plaintiff was at least in part fearful of therssequences of nonpayment at the time he paid the
bill, including unwanted debt-collections commications and potential reporting to credit
ratings agencies. Plaintiff's fear of the ecomand emotional consequences of nonpayment is

sufficient to constitute duress under Ross SystamisN.J. Board of Dentistrgupra since

Plaintiff's fear was reasonable and was duawmngful pressure” exéed by AIICNJ and CCS.
Therefore, the Court declines to apply the VPDdo Plaintiff’'s claims.The Court further finds
that it would be inappropriate to apply the VPIbtr Plaintiff's claims whre, as here, Plaintiff
made his payment with a resation of rights, “under proteth mitigate his damages|,] and
without waiving any and all claims he may haacerning [Defendant&ill].” Pl. Ex. V.

Accordingly, due to the absence of a gaeuiactual or legalispute regarding the
elements of Plaintiff’'s underlying breach of a@ut claim against AIICNJ, the Court grants
summary judgment to Plaintiff dms breach of contract claim.

C. Negligence — AIG, AIGM, & AIICNJ

The Plaintiff and AIG nextross-move for summary judgment on Plaintiff’'s negligence
claims. To establish negligence in New Jersgylaintiff must prove (1) that the defendant had
a duty of care; (2) that the defendant breadhedluty of care; and (3) that the breach

proximately caused actual damag@sscitelli v. Classic Residence by Hy&@73 A.2d 948, 965
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(N.J. Super. Ct. App. Div. 2009).
The Court first discusses the negligencenataagainst AIICNJ, AIGM, and AIG in turn.
1. AIICNJ
Defendants argue that Plaintiff's negligert@m against AIGM and AIICNJ are barred
by the economic loss doctrine. New Jersey cchat® held that “a tbremedy does not arise
from a contractual relationshimless the breaching party owaesindependent duty imposed by

law.” Saltiel v. GSI Consultants, In@88 A.2d 268, 280 (N.J. 2002). The policy behind the

economic loss doctrine is that “[t]ort principlesich as negligence, are better suited for
resolving claims involving unanipated injuries, and contragtinciples are generally more
appropriate for determining claims for consediamlamage that parties have or could have

addressed in their agreementubBles n' Bows, LLC v. Fey Pub. C&007 WL 2406980

(D.N.J. Aug. 20, 2007) (Wolfson, J.) (citing SpgiMotors Distrib., Inc. v. Ford Motor C®8

N.J. 555, 579 (1985)). The Court has found FI#ENJ had a contraatl relationship with
Plaintiff through the insurance policy, and thdt@NJ breached the policy. Plaintiff has failed
to demonstrate any duty of eaowed by AIICNJ separate and apart from this contract.
Therefore, the Court grants summaugigment to AIICNJ on the negligence claim.
2. AIGM

AIGM moves for summary judgment on thegligence claim because Plaintiff cannot
prove proximate causation. AIGM contends tRkintiff's lawyers, and not AIGM, were the
proximate cause of Plaintiff's injuries becausaififf paid the bill on the advice of his lawyers,

whom Defendants claim induced Plgito voluntarily pay the biltt? Def. br. at 9.

2 The Court notes that AIICNJ makes the same arguaseAtGM regarding Plaintiff's failure to demonstrate

proximate causation in the negligencairtl. Though the analysis of proxireatausation with respect to AIICNJ is

similar to the analysis with respect to AIGM, the Court need not reach this issue since as discussed above, the Court
grants summary judgment to AIICNJ on the negligence claim based on the economic loss.doctri
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The Court finds that there @sgenuine dispute of materfakt regarding the element of
proximate causation with respeotPlaintiff's negligence clan against AIGM. Therefore,
summary judgment must be denied. The Courtsibtat Plaintiff stated in deposition that he
knew he did not owe the $262 to AIGM. Boykoat 24, 61. Defendarasgue that Plaintiff
sought advice from his counsebegding this bill, and that Platiff was told by his counsel to
pay the bill so that they could manufacture a latvsDef. br. at 9-10. Defendants point to a
January 15, 2008 telephone call to customensgrduring which a person purporting to be
Plaintiff*® asked questions regarding Rlifi’s account and bills. |d Defendants assert that
Plaintiff's counsel made this call whifalsely claiming to be Plaintiff.

Plaintiff counters that he dsaot have to demonstrate tiifendants are the sole cause
of his losses in order to establish proximate ctmsa Pl. reply br. at 12-13. To be liable in
tort, a party need only be a sulbvgtial factor, not the de factor, of another party’s damages. An
“actor's negligent conduct is not a substantial factor in bringing about harm to another if the

harm would have been sustained even if therd@d not been negligent.” Vuocolo v. Diamond

Shamrock Chemicals C&d73 A.2d 196, 294-295 (N.J. Super. Ct. App. Div. 1990) (quoting

Restatement of Torts, 2d, § 431 at 428 (19&gsed on this standartthe Court cannot grant
summary judgment to AIGM as to the negligence issue. If AIGM had not made an error in
servicing Plaintiff's insurance tioy, Plaintiff would not haveeceived and paid the improperly
issued bill. Therefore, AIGM isecessarily a but-for cause of Plaintiff’s injury. Plaintiff asserts
that AIGM is also a proximate cause of Pldfigiinjury because even assuming that Plaintiff
had paid the bill partly on the advice of hig/eers, AIGM’s actions in referring Plaintiff’s

account to CCS for collection, and the numerailings and phone calls demanding payment of

13 plaintiff stated in deposition that he does not rememmtagsing the January 15, 2008 call, and that the voice in the
recording does not soutide Plaintiff's voice.
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the bill, were a substantial cause of Plaintiff’'s papn AIGM in turn asserts that the actions of
Plaintiff's counsel constitute such a compellfagtor in causing Plaintiff to submit the payment
that AIGM could not also be a proximate caus®laintiff's payment. Def. br. at 9-10 (citing
Boyko Dep. at 83-84)This Court declines to find thatther Plaintiff orDefendants have
established the issue of proximatusation as a matter of lawhere is a genuine dispute of
material fact regarding Plaintiff’'s motivatiof@r making the payment. Therefore, summary
judgment as to the issue of AIGM’s negligemeest be denied to both Plaintiff and AIGM.
3. AIG

Plaintiff asserts in his negligence clainat AIG “had a duty of care concerning the
servicing of [Plaintiff’'s] account.” PI. br. 44. AIG has demonstrateloised on evidence in the
record, that it had no directlagionship with Plaintiff, as AlG neither issued nor serviced
Plaintiff's automobile insurance policy. Ddit. at 9; Def. Ex. 3, Greensfelder Decl. { 5
(declaring that AIG is not licensed to sell ongee insurance policies). The Court notes that
Plaintiff fails to cite to ay legal authority concerning tlexistence of a duty under these
circumstances. Next, Plaintiff argues under a theory of apparent authority that AIG placed its
logo on a Telewire notice which was sent tol#i Defendant has produced evidence that
Plaintiff was aware that he was dealing with a gliasy of AIG, not AIG it®lf. First, Plaintiff
testified during depositiothat he had no memory of the Telesvhotice that he alleges was sent
from AIG. Boyko Dep. at 55-57Secondly, AIGM has already affinatively stated that “AIGM
was solely responsible for marking, sellingemium billing and collection for the underwriting
companies.” AIG Ex. 4, Alexander Decl. { 4. irtlly, Plaintiff is unable to demonstrate with
evidence in the record that AM#as responsible for sending any loififor servicing Plaintiff's

insurance policy.
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The Court further finds that &htiff is unable to prove sendary liability on the part of
AlG. The mere use of a trade hame on a billsdua by itself establish pprent authority. See

N. Rothenberg & Son, Inc. v. Nakb39 A.2d 783, 790 (N.J. Super. Ct. App. Div. 1958).

Furthermore, New Jersey courts have found that a parent company’s mere ownership of another
company does not prevent tmelividual corporate identities frobreing respected. Canter v.

Lakewood of Voorhee#120 N.J.Super. 508, 520 (2011). Aegyat company will only be liable

for the negligence of a subsidiamhen the parent has “control, so that the subsidiary company
may be used as a mere agency or instrumentality for the [holding] company(€itdton
omitted). AIG has produced evidence demotisigathat AlG functions as a holding company,
and that AIG does not exercise control over thetdaday operations of AIGM or AIICNJ, both
of which have their own corporate boards of clives. Def. Ex. 3, Greensfelder Decl., 11 2, 4-5.
Plaintiff has not produced evidence in the redordreate a genuine dispute of material fact
regarding these issues. Therefore, summetygment will be granted as to AIG on the
negligence claim?

D. Breach of Implied Covenant of Good Faith and Fair Dealing — AIGM &

AIICNJ ®
In New Jersey, all contracts contain an liegh covenant of good faith and fair dealing.

Wilson v. Amerada Hess Cor.73 A.2d 1121, 1126 (N.J. 2001). The implied duty of good

faith and fair dealing requires the existenca abntractual relationshiput establishes liability

for certain actions beyond the sturts of a precise contract. S¢eye v. Hoffman-La Roche,

14 Because, as discussed below, the Court finds that Plaintiff's arguments rggamotiment authority and
secondary liability as to AIG are unavailing, the Courttfertgrants summary judgment as to AlG on the CFA and
TCCWNA claims. _Seéiscussion infrdart Ill.E and III.F.

5 The Court notes that Plaintiff's claim for breach of the Duty of Good Faith and Fair Dealing against AIG was
previously dismissed pursuant to this Court's Decembg2@3 Order. Thereforéhis Court no longer has
jurisdiction over this claim with respect to AIG.
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Inc., 570 A.2d 12, 14 (N.J. Super. Ct. App. Div. 1990). To establish a breach of the implied
covenant of good faith and fair dealing, a plaintiist demonstrate thatdefendant 1) acted
with bad motives or intentiorte 2) deny the benefit of the fgmin initially intended by the

parties. _Brunswick Hills Racquet Club, Inc. v. Route 18 Shopping Ctr. ASS&tA.2d 387,

396 (N.J. 2005). Plaintiff movesrfeummary judgment on this alaiwith respect to AIGM and
AIICNJ.

Having granted summary judgment in favoiRtdintiff on the breacbf contract claim
against AIICNJ, this Court finds that Plaintiff's good faith and fair dealing claim against AIICNJ
is barred by the economic loss doctrine. &iseussion suprBart I11.B.1.

The Court denies summary judgment on thedgagth and fair dealing claim against
AIGM. Defendant argues thatramary judgment cannot be enteredavor of Plaintiff because
there is a genuine dispute of mraéefact regarding whether Pidiff received a benefit from the
bargain. AIGM asserts that Plaintiff receivaml/erage for the duration of his insurance policy,
and that the bills sent to Plaintiff after hisipglterm ended did not deny him this benefit of
insurance coverage. Def. br. at 12. Plaintificters that he never recied coverage, nor did
he receive coverage for a new policy termvitlich he was billed Plaintiff relies on the
testimony of his expert, Mr. Castellini, to demwate that AIGM was neveat risk to pay out
any claims during the period after Plaintiff’'s anigl policy term should have terminated, since
Plaintiff had another source of primary in@nce during this pesd. Defendants dispute
Plaintiff's expert’s analysis. Def. br. 80-68 (challenging the methodology and analyses
contained within Castellini’s port). The Court finds that theis a genuine dispute regarding
whether Defendants would havedha provide benefits for ansurance claim for the period

subsequent to the period cowtitey the original policy. Theris also a genuine dispute
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regarding whether Defendants acted with “bad nestier intentions” in sending this extra bill.
Defendants assert that the extra bill was geednaithout deceptive intent or wrongful motive,
as it was the result of an error in AIG’s compudiing system. Plaintiff asks the Court to infer
deceptive intent based on Defendants’ communicsatio Plaintiff, both orally and in written
bills, seeking payment on the wrongful billing. wever, the Court finds that Plaintiff, as the
movant in this summary judgment motion, hakethto establish the absence of a genuine
dispute on the issue of AIGMiatentions in sending the billTherefore, the Court denies
summary judgment to Plaintiff on the good faitiddair dealing claim wih respect to AIGM.

E. Consumer Fraud Act — AIG, AIGM, AIICNJ, & CCS

The parties cross-move for summary judgtr@nPlaintiffs CFA claim. The CFA was

enacted to deter fraudulent practibgsmerchants in the marketplace. Sedo v. Bed Bath &

Beyond, Inc. 2007 WL 1237825, at *2 (D.N.J. April 26, @0). The CFA declares unlawful:

The act, use or employment byygperson of any unconscionable
commercial practice, deceptidnaud, false pretense, false
promise, misrepresentation, ttee knowing concealment,
suppression, or omission of any maéfact with intent that others
rely upon such concealment, suppression or omission, in
connection with the sale or agtisement of any merchandise or
real estate, or with the subsequperformance of such person as
aforesaid . . . .

N.J. Stat. Ann. 8§ 56:8-2. To stah CFA claim, a plaintiff mustllege “(1) an unlawful practice
by the defendants; (2) an ascertainable loss bytgfaand (3) a causalexus between the first

two elements.”_Parker v. Howmedica Osteonics Coip. 07-2400, 2008 WL 141628, at *2

(D.N.J. Jan. 14, 2008) (citing New Jerg&tizen Action v. Schering-Plough Cor@42 A.2d

174,176 (N.J. Super. Ct. App. Div. 2003)). It is intem&l to the CFA angbis “whether or not
any person has in fact been misled, deceorethmaged.” N.J. Stat. Ann. 8 56:8-2.

1. AIGM and AIICNJ
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Plaintiff first argues that his entitled to summary judgment in his favor on the CFA
claim against AIGM and AIICNJ. Defendants camthat Plaintiff isunable to establish the
third element of causation. Defendants explainithatclear that Platiff was not induced by
Defendants to pay the bill froRlaintiff's deposition, during whicPRlaintiff testified that 1) he
knew he did not owe the money for which he badn billed, 2) Plaintiff's counsel advised
Plaintiff to pay the bill, 3) Rlintiff had made a determination as of January 18, 2008, to file a
class action lawsuit; ard) Plaintiff paid the bill after Jauary 18, 2008. Def. br. at 15 (citing
Boyko Dep. at 83-84). Plaintiff again counters wiik statement in his affidavit that Plaintiff
paid the June 26, 2007 bill for $262.00 “in ordeatwid some of the consequences of non-
payment.” Pl. Ex. Q, Boyko Cert., § 8. Plaintifther stated under oath that “CCS commenced
and continued collection efforts against me etveugh | told them | didn’t owe any money.”
Id. 1 9. Based on these disparate factual contentiahg record, the Court finds that there is a
genuine dispute of material fact regarding Rifis state of mind ad motivations for making
the payment. Accordingly, the Court denies Plaintiff's and AIGM and AIICNJ’s cross-motions
for summary judgment on the CFA claim.

2.AIG

AIG cross-moves for summary judgment oa @FA claim on the basis that AIG never
sold anything to Plaintiff, and therefore cannot be liable under the CFA. As noted above, the
CFA creates liability for “theommission of a deception, fraudjsrepresentation, etc., ‘in
connection with’ the sale of merchandise avges. To satisfy this requirement, ‘[t]he
misrepresentation has to be one which is matayithe transaction ... made to induce the buyer

to make the purchase.” Castro v. NYT TelevisiBb1l A.2d 88, 95 (N.J. App. Div. 2004) (citing

Gennari v. Weichert Co. Realto®91 A.2d 350, 366 (N.J. 1997)). The Court finds that AIG
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cannot be liable under the CFA because AlGhslding company that does not sell or service
insurance products. Furthermpas discussed above, sigcussion suprRart 111.C.2, the Court
finds Plaintiff’'s arguments cona@ng apparent authority and sedary liability on the part of
AlG unavailing. Therefore, the Court grantsGA$ motion for summary judgment as to the CFA
claim.

3.CCS

CCS also cross-moves for summary juéginon the CFA claim. This Court has
previously found that “CCS did not sell any merchaadir real estate” to Plaintiff. Mot. to
Dismiss Opinion at 6. Plaintiff's theory of lidity for CCS is therefar necessarily based on a
conspiracy claim. CCS asserts that Plaintiff faaled to establish sufficient facts to create a
plausible conspiracy theory betwe€€S and the other Defendants.

“A civil conspiracy is ‘a combination of twor more persons antj in concert to commit
an unlawful act, or to commit addul act by unlawful means, th@incipal element of which is
an agreement between the partie inflict a wrong against anjury upon another,” and ‘an

overt act that results in damage.” Margv. Union County Bd. of Chosen Freeholdéi3

A.2d 985, 998 (N.J. App. Div. 1993). Furthermore, “the question whether an agreement exists
should not be taken from the jury in a civil comapy case so long as tkeds a possibility that
the jury can ‘infer from the circumstances [thize alleged conspiratdrisad a meeting of the
minds and thus reached an understandingttoeve the conspiracy's objectives.” at1999.
Here, Plaintiff argues that CCS, AIGM, aAdCNJ conspired to commit an unlawful
act, namely the overcharging of Plaintiff antletsimilarly situated individuals. Plaintiff

further argues that CCS committed an overt act in furtherance of this conspiracy by issuing bills
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and/or the Telewire to Plaifitiand others, for the purpose oflleating unlawful charges. Pl.
Opp. br. at 14.

The evidence establishes that AIGM deitling account records to CCS, and that CCS
used these records for information prior tmi@cting consumers for collections purposes.
Plaintiff has also established that Plaintiff's dats well as certain otheonsumers’ data, should
not have been included in the information transferred from AIGM to CCS.

Plaintiff and CCS disagree about winet CCS employed sufficiently reasonable
procedures to safeguard agaic@liecting invalid dels. CCS Mot. for Summary Judgment, EXx.
G, Shapiro Dep. at 36-43. The evidence dematesiithat CCS teaches its customer service
representatives to assist customers, such astiflan understanding whether their debt is valid
and how the customer can challenge the validity of their debtThd.evidence further
demonstrates that CCS does not adjustsdeitits own, but that CCS seeks to collect
information from customers relevant tethalidity of the custmers’ debts. IdFor example, a
standard initial question thatonld be asked by a customer seeviepresentative is whether a
customer had another form of insurance dutivegperiod of coverage for which the billing
insurer seeks reimbursement. Ifithe customer answers in thfirmative, CCS then seeks to
have the customer provide documentation of @gring insurance during the relevant coverage
period. Id.

Plaintiff disputes the adequacy of CCS’s gaf#rds, arguing that they are insufficient to
prevent the collection of invalid debts, as in Riidi's case. Pl. Opp. bat 14. Plaintiff further
cites to the testimony of hixgert withess, Mr. Castelliniyho opined that CCS acted with
deliberate disregard as to the dély of the debts sought to bellezted. PIl. Ex. B, at 15. Mr.

Castellini notes, for example, that CCS’s cdlilen procedures “impose[] a requirement on the
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insured, not contained in the pgliand not referred to in thellng notice, to telephone the
company and state that a polisynot being renewed.” Id.

The Court finds that this evidence, viewedha light most favorabl® Plaintiff, could
potentially allow a jury to “infer from the circumstances” the existence of a conspiracy between
CCS and the other Defendants under the CFA. The Court finds that the existence of a genuine
dispute of material fact on thgsues of 1) CCS’s tantions in trying to collect on the invalid
debt, and 2) the adequacy of CCS’s safegngrdrocedures, precludéee grant of summary
judgment on Plaintiff's CFA conspiracy clainfummary judgment on this claim is further
inappropriate since, as discussed above, thet@ealines to find the aence of a violation of
the CFA by either AIGM or AIICNJ at this stage. Skscussion suprRart III.E.1.

F. Truth-In-Consumer Contract, Warranty and Notice Act — AIG, AIGM, &

AIICNJ
The TCCWNA requires that consumer contrdoetswvritten in a clesand understandable

manner._Sedlloway v. Gen. Marine Indus., L.P695 A.2d 264, 274 (N.J. 1997). The

TCCWNA provides, in pertinent part, that:

No seller, lessor, creditor, lenderlmilee shall in the course of his
business offer to any consumerpsospective consumer or enter
into any written consumer contramt give or display any written
consumer warranty, notice or sign . . . which includes any
provision that violates any clegrbstablished legal right of a
consumer or responsibility of alkee, lessor, creitor, lender or
bailee as established by the State or Federal law at the time the
offer is made or the consumantract is signed or the warranty,
notice or sign is given or displayed.

N.J. Stat. Ann. 8 56:12-15. Consumer is defias “any individual who buys, leases, borrows,
or bails any money, property service which is primarily for personal, family or household

purposes.”_ld.
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1.AIG

AIG moves for summary judgment on the TC@W claim because AIG is not a creditor
of Plaintiff. Plaintiff argues thaAlG is a creditor because the bill Plaintiff received said to make
the check payable to “AlG.” Pl. Ex. AAlthough the TCCWNA does not define the term

creditor, sed\.J. Stat. Ann. 8 56:12-30; Barrows v. Chase Manhattan Mortg. ,@&pF. Supp.

2d 347, 362 (D.N.J. 2006), undefined words in augtaghould be given their plain meaning,
Barrows 465 F. Supp. 2d at 362. Generally speakingtehm “creditor” ha been defined as
“one to whom a debt is owed; one wijiwes credit for money or goods.” IdBased on this
definition of “creditor,” the Court finds that AIG could not be a creditor of Plaintiff, because
Plaintiff's insurance contract was servicedAlM, and Plaintiff’'s premium payments were
owed to AIGM. Def. Ex. 3, Alexander Decl8f Def. Ex. 5, McCulloch Dep. at 29-32.

As discussed above, the Court has foundttietise of the AlG logo on materials mailed
by AIGM does not alone create liability for @lunder the apparent authority doctrine. The
Court has further found that AIG is not secondarily liable. ds®ussion suprBart 111.C.3.
Therefore, the Court grants summary judgment to AIG on the TCCWNA claim.

2. AIGM and AIICNJ

Plaintiff next moves for samary judgment on the TCCWNA claim as to AIGM and
AIICNJ. Defendants oppose this motion on the b#sat Plaintiff has not demonstrated the
violation of a “clearly establishielegal right of a consumer” arresponsibility of AIGM and
AIICNJ. N.J. StaAnn. § 56:12-15.

The New Jersey Supreme Court has foundahaivercharge in aamutomobile dealer

contract constituted a violation of tR€ CWNA. Bosland v. Warnock Dodge, In®64 A.2d

741, 750 (N.J. 2009). In Boslantie plaintiff purchased a new automobile from an automobile
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dealer. _Idat 744. She paid the full purchase pricéhefvehicle, but subsequently overcharged
the plaintiff, without prior disclosure,$20 or $40 documentaservice fee._ldat 745. The
New Jersey Supreme Court foundttthere was a clearly established right of a consumer to
receive accurate bills and full disclosure of akudes pursuant to the plaintiff's contract. Id.
The BoslandCourt further found that given the attiant risks of further overcharges to
consumers, it was appropriate that the plHibe able to bring a class action suit. &ti.746.

Plaintiff cites to a New Jersey DepartmehBanking & Insurace (“DOBI”) regulation
regarding the procedures for conveying and accepting renewal offers for automobile coverage.
Pl. br. at 12 (citing N.J.A.C. 8§ 11:3-8.3(b)Jhe DOBI regulations state in relevant part:

(b) Each renewal offer [by an agencycorporation regulated by the DOBI] shall

be in the usual form of either a renewalicy, a certificate, or a renewal offer or

bill. A renewal offer or bill shall indicate the date by which the renewal premium
is due.

2. Where acceptance of the renewal isleny mailing payment of renewal bill,
the renewal notice shall stathe following in a clear and conspicuous manner:

ii. The consequences to the insurethd insurer does not receive the renewal
premium by the due date . . . , and

iii. A statement advising whether the imed has the option to make payment to
the insurance producer.

N.J.A.C. 8§ 11:3-8.3. Based on the language of the DOBI regulations, and guided by the
Supreme Court’s decision in Boslankis Court finds that Defendts were placed on notice as
to Plaintiff's clearly establishkeright to receive an accurate bill that fully disclosed the amount
due, the consequences of nonpayment, and the option of nonpayment of the renewal bill.

Instead, the bill Plaintiff received falsely chaextted Plaintiff's bill as being for “a balance
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due” for “coverage that was providedor to your cancellatin date.” Pl. Ex. A. The bill further
failed to advise Plaintiff that he did not owe ttnoney requested by the bill, and that Plaintiff
had the option of not paying the bill to the ingw@ producer. As there is no genuine dispute of
material fact as to the contents of the bill that Plaintiff received, the Court grants summary
judgment to Plaintiff on the TCCWNA claim as to AIGM and AIICNJ.

G. Fair Debt Collection Practices Act - CCS

The Fair Debt Collection PracticestAtFDCPA”), 15 U.S.C. § 1692 et seqrovides a
cause of action to consumers who have beerestgu to “the use of abusive, deceptive, and
unfair debt collection practices . ...” WBS.C. § 1692(a). The FDCPA was enacted to
eliminate abusive debt collection practices, t@fee shifting provisiomcluded in the FDCPA
enables consumers to vindicate their personatgighhile benefiting society in general.

Plaintiff and CCS cross-move for summarggment on the FDCPA claim. CCS cross-
moves for summary judgment, assagtthe bona fide error defense.

1. CCS’s “True Name”

Plaintiff asserts that CCS sdrictly liable for failing to use its true legal name while
performing debt collections. Undihe FDCPA, a debt collector gages in false, deceptive, or
misleading representations when collectirdeht if it uses “anypusiness, company, or
organization name other than the true namefdebt collector’'s business, company, or
organization.” 15 U.S.C. § 1692e(14).

The Court finds that CCS is strictly liablerfa violation of § 1692e(14)As stated in the
December 23, 2009 Opinion, “the Court is convintted 8 1692e(14) requires debt collectors to
use a precise, official name when conducting debéction activities.” Plaintiff argues, and

CCS does not dispute, that CCS’s “true name” iedt Control Services, Inc.” Def. Opp. br. at
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17. Furthermore, CCS sent three billing ces to Plaintiff under the false name “Credit
Collection Services.” Pl. bat 24 (citing PIl. EXx. R).

CCS argues that notwithstanding tlact that it failed to usés true name on its billing
collections notices, it should not be strictly lebecause CCS'’s error did not result in actual
damages. CCS notes that Plaintiff statedaposition that Plaintiffinderstood that the three
bills from “Credit Collection Services” were sentan effort to collect a debt. Def. br. at 18
(citing Boyko Dep. at 60). Defendant furthegaes that other consumers, even the “least
sophisticated debtor,” who received bills fr@€&S, would not be deceived because the name
“Credit Collection Services” is inherently madescriptive than “CrediControl Services.”
Therefore, CCS argues, CCS cannot be liable bars@d failure to use its true name, since such
a failure constitutes “harmless error.” Theutt finds that to the contrary, the “least
sophisticated debtor” would hagegnificant difficulty determining té true identity of the debt
collection company, since CCSnist registered or licensed umdbe name “Credit Collection
Services.” This inability to determine the tridentity could indeed have harmful effects on a
debtor, especially a lessphisticated debtor.

Furthermore, even if CCS’s error was in faatrmless, the Court already considered and
rejected Defendant’s “harmless error” arguiriarthe Court’'s December 23, 2009 Opinion. As
discussed therein,

Subsection 14 does not include any languaghke effect of “that deceives the

party.” Thus, subsection 14 must be r&abte a per se deceptive act. In other

words, if a party can prove, for exampeat he received a letter using a name

other than the debt collector’s trname, he has proven a deceptive practice.

Opinion at 12-15; seklahan v. Retrieval-Masters Credit Bureau, |f7@.7 F. Supp. 2d 1293,

1299 n.7, 1300 n.8 (S.D. Ala. 2011) (citing numerous cases holding thaigh®ame of a debt

collector is limited to its registered or licad name). Accordinglyhe Court rejects CCS’s
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argument and finds as a matter of law that actual harm is not an element of a violation of 8§
1692e.

The Court further finds that CCS has produnecevidence, let alone a preponderance of
the evidence, that CCS’s use of the false nddnedit Collection Services” was unintentional.
The Court therefore finds that summary judgnieriavor of Plaintiff as to CCS's liabilify
under 8 1692e is appropriate, because there is no genuine dispute of material fact concerning the
bona fide error defense as to CCS'’s liability under § 1692e.

2. Bona Fide Error Defense

CCS cross-moves for summary judgment, dsgethe bona fidereor defense. The
FDCPA provides an absolute defense for a detbector engaging inonduct that otherwise
violates the FDCPA “if the de collector shows by a gsenderance of evidence that the
violation was not intentional and resultedm a bona fide error notwithstanding the
maintenance of procedures reasonably adaptadadio any such error.” 15 U.S.C. § 1692k(c).
As discussed below, the Court denies Plaintiff's and CCS’s cross-motions for summary
judgment.

Plaintiff asserts that CCS is liable un&e1692k(c) because the amount that FDCPA
sought to collect is not “expressly authorizgdthe agreement creating the debt or permitted by
law.” PI. br. at 25 (quoting 15 U.S.C. § 1692f(1)).

Defendant counters that theolation was not intentional, as evidenced by the numerous
safeguards that CCS put in place to prevent collestod invalid debtsPlaintiff argues that he
stated on several occasions to GG& the claimed debt of $26&s not valid. CCS notes that

there is no evidence that anyet policyholders referred to CCS by AIGM disputed their debts,

18 The Court notes that under 15 USC § 1692K(a)(1), a plaintiff can collect damages for “any actual damag
sustained by such person as a result of such failure.” The Court grants summary judgment to Plaintiff only as to
CCS's liability, and not damages, under the FDCPA.
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no evidence that CCS knew of the computerizechgikrror that caused &M to bill Plaintiff
incorrectly, and no evidence that AIGM ever t@l@S that the data used to generate the bills
may not be reliable. CCS br. at 13-14. CCdhier notes that it publishes and regularly updates
in-house compliance manuals, which set out mioces designed to prevent the collection of
invalid debts by customer service represtivea. CCS Ex. G, Shapiro Dep., at 20.

“[A] showing of ‘procedureseasonably adapted to avoidyasuch error’ must require
more than a mere assertion to that effecte pitocedures themselves must be explained, along

with the manner in which they were adaptedyoid the error.”_Reiclrev. Nat'l Credit Sys.,

Inc., 531 F.3d 1002, 1007 (9th Cir. 2008). Plairaiffjues that CCS has merely demonstrated
that CCS will only question the validity of a defbod customer objects, at which point CCS will
send a query back to AIG. Plaintiff further notleat despite the existee of some allegedly
safeguarding procedures on the part of CCSctitieal issue is whetlieCCS has addressed the
issue of falsely-billed post-automatic termioatipremiums. Plaintiff poks out that there are no
procedural safeguards in place to protect indivisiuslch as Plaintiff, from being billed for
periods occurring after the li@y should have been automatically terminated.

The Court finds that there isggnuine dispute of material fact regarding CCS'’s intentions
in trying to collect Plaintiffs debt. CCS has failed to demstrate by a preponderance of the
evidence that the bill to Plaintifiyhich attempted to collect amvalid debt, was unintentional or
that it resulted from a bona fide error. Theref the Court denies summary judgment to both
Plaintiff and CCS on the issue of whether G€$8able for a violation of § 1692f(1).

V.  CONCLUSION
For the foregoing reasons, Plaintiff's motiom étass certification igranted in part and

denied in part. Accordingly, ¢hCourt certifies the tavabove-described classes with respect to
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AIlICNJ, AIGM, and CCS, respectively. Sdescussion suprBart Il. Furthermore, the Court
resolves Plaintiff's and Defendants’ cross-rmns for summary judgment as described above.

Cf. discussion suprBart Ill. An appropriate order shall issue today.

Date: 4/26/12 Is/ Robert B. Kugler
ROBERTB. KUGLER
Lhited States District Judge
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