
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LAWRENCE THOMAS, HON. JEROME B. SIMANDLE

Plaintiff, Civil No. 09-1323 (JBS/JS)

V.

oppi.oui OPINION
CUMBERLAND COUNTY, et al.,

Defendants.

SIMANDLE, Chief Judge:

This matter is before the Court on Plaintiff’s motion in

limine to exclude opinion testimonycontainedin the deposition

of witness Bruce Childres, if Mr. Childres is unavailableto

testify at trial. [Docket Item 149.] For the reasonsexplained

below, the Court grants the motion.

1. The instant action arisesout of an attack on Plaintiff

Lawrence Thomas while he was being held in the CumberlandCounty

Jail. [Docket Item 1.] Plaintiff alleges that CorrectionsOfficer

FernandoMartinez incited the fight during which Plaintiff was

injured and/or failed to protect Plaintiff from the other

inmates, in violation of his FourteenthAmendment due process

rights, protectedunder 42 U.S.C. § 1983. [j] The facts of this

casewere set forth at length in an opinion dated December22,

2011, and are incorporatedherein. [Docket Item 121.]

2. On August 24, 2011, Plaintiff made a motion in limine to

exclude “opinion testimony” in Mr. Childres’s deposition, dated
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July 29, 2009, which suggeststhat Plaintiff descendedthe jail

staircasewith the intent to confront another inmate. [P1. Br. at

1.] The following exchangeis the primary testimony at issue:

Q. Did the other guy challengeMr. Thomas to come
take his stuff? Is that why Mr. Thomas was coming
downstairs?

A. Yeah, yeah, yeah.
MR. RIBACK: Object as to form. Go ahead.
Q. Mr. Thomas, did he come downstairs to confront

the guy?
A. Right.

[P1. Br. at 1; Childres Dep. Tr. at 18:13-22.] Plaintiff asserts

that testimony about Plaintiff’s intent should be excludedunder

Fed. R. Evid. 701(a) becauseMr. Childres did not describe

“perceived and objective facts” which would permit him to make a

conclusionabout Plaintiff’s intent. [P1. Br. at 3.]

3. Defendantopposesthe motion on the grounds that

Mr. Childres was “a witness to the incident” and “it was the

knowledge of Mr. Childres to testify the way he did.” [Docket

Item 154.]

4. The initial questionwas objectedas to form. The

question is compound--it is two questionsand therefore improper.

The objection will be sustained,and the transcript from Tr.

18:13-18 will be stricken. The questioningattorney, Mr. Rothman,

did not take the opportunity to correct the deficient form, but

then askeda different question, “Mr. Thomas, did he come

downstairs to confront the guy?” [Childres Dep. Tr. 18:20-21.]

5. Fed. R. Evid. 701 statesin relevantpart: “If a witness
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is not testifying as an expert, testimony in the form of an

opinion is limited to one that is (a) rationally basedon the

witness’s perception . . . .“ A witness offering lay opinion

testimonymust have “firsthand knowledge of the factual

predicatesthat form the basis for the opinion.” Gov’t of the

Virgin Islands v. Knight, 989 F.2d 619, 629 (3d Cir. 1993)

(ruling that the district court should have permitted an

eyewitnessto testify that the defendantdid not intend to shoot

the victim, becausethe witness also testified that the defendant

had never pointed the gun at the victim and never threatenedto

shoot the victim)

6. The Court finds the Plaintiff’s argumentpersuasive.

Here, Mr. Childres’s depositioncontainsno statementsbasedon

firsthand knowledge that support the conclusion that Plaintiff

intendedto confront the other inmate. Mr. Childres’s statements

are speculativeand basedon hearsay: “I think [Plaintiff] went

in his room to take [the inmate’s] stuff, from what I heard. Like

I said, I’m still upstairs.” [Childres Dep. Tr. at 19:8-10.] Mr.

‘ In the Certification of Bruce Childres, dated October 7,
2008, Mr. Childres statesthat a “Puerto Rican inmate called
Lawrence [Plaintiff] downstairs to his cell. I saw group [sic] of
Puerto Ricans run downstairsbehind Lawrence and surroundthem
[sic].” [Docket Item 149-4]. Mr. Childres confirmed this
statementat the beginning of his deposition. [Childres Dep. Tr.
at 13:3-15:12.] Such a statementseems to suggestthat Mr.
Childres himself heard the inmate call Mr. Thomas downstairs,
however, Mr. Childres’s later statementsuggeststhat he did not
have firsthand knowledge of why Mr. Thomas went downstairs. At
best, and without further testimony from Mr. Childres, these
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Childres clarified that he was on the mezzanineof the cell block

when Plaintiff descendedthe staircaseand that he did not see

the confrontation, nor did he see the first blow that knocked

Plaintiff to the ground. [ at 19:19-21.] In addition, Mr.

Childres’s depositiondoes not describeany behavior or

statementsthat he witnessedthat would justify a conclusionas

to Plaintiff’s intent. Thus, statementsin Mr. Childres’s

depositionabout Plaintiff’s intent to confront the other inmate

as his motivation for descendingthe staircaseare inadmissible

under Fed. R. Evid. 701 (a), if Mr. Childres is unavailableto

testify at trial.

7. The Plaintiff’s motion to prohibit the use of this

speculativetestimonywill be granted. However, various other

portions2of Mr. Childres’s depositionmay be admissibleat

trial, subject to timely objections. The accompanyingOrder is

entered.

_____________

Date WEROME B. SIMANDLE
Chief U.S. District Judge

statementsare ambiguousand thereforedo not constitutean
adequatefactual basis to support Mr. Childres’s statementabout
Mr. Thomas’s intent.

2If the Childres depositionis to be used as testimony at
trial, counselmust consider redactingvarious inadmissible
portions, e.g., Childres Dep. Tr. 5:9 to 10:17 (not under oath);
and stray remarks by counsel, e.g. Childres Dep. Tr. 12:24 to
13:1, and 24:16, and 25:9; as well as seemingly irrelevant or
redundantportions.
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