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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

WOODROW BULLOCK,JR,
Plaintiff, : Civil No. 10-1412(RBK/AMD)
V. : OPINION
MARIE ANN CABASA, et al,

Defendans.

KUGLER, United States District Judge:

This matter comes before the Coointa motion by Defendants Lori Gardenshire,
Constance Kellum, Raymond Fisher, David Gehbauer, and Linda Jones to dismiss the Fourth
Amended Complaint of Plaintiff Woodrow Bullock, Jr. (“Plaintiff’) against them purst@a
Federal Rule of Civil Procedure 12(b)(6). For the reasons expressed heramgtion will be
GRANTED as to Gehbauer and Jones, &&NIED as to Gardenshire, Kellum and Fisher.

I BACKGROUND

Plaintiff is involuntarily committed at the Ancora Psychiatric Hospital (“Aatpmwhich
is a publicinpatient facility Thismatter arises out of the claims by Plaintiff that on April 6,
2008, he was forcibly restrained by nisecora staff membersp that an injection of
medication could badministeredhgainst his wishesThe injection and the physil restraint of
Plaintiff were ordered by Mary Ann Cabasa, a staff nurse at An€daantiff alleges that when
the staff members forcibly restrained him and attempted to tie down his hands &% ekl

caused a@rimalleolar fracture of his right atk which eventually required surgical intervention
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and the installation of a plate to reduce the fracture. Plaintiff further allesjabtehstaff
members left him restrained for several hours, ignoring his pleas of gami@ his ankle.
When a stk doctor, Young Chang, M.D., examined Plaingfter the incidentDr. Chang wrote
in a report that Plaintiff was not injured. Plaintiff further alleges thenanother doctor did
diagnose the fracture, Ancora did not allow Plaintiff to have an orthopedic ewaltmtifive
days and allowed him only 600 milligrams of Motrin to control the pain.

On March 18, 2010, Plaintiff filed a complaint naming Are; the State of New Jersey,
and a number of Ancora employees as defendants. Plaintiff amasdmuiriplaint three times
beforehis complaint captioned &se “Amendment t&econd Amended Complaint (S$%C”)?
came before this Court pursuant to a motion to dismiss filed on February 25, 2011. Mot. to
Dismiss Pl.’'s Am. To Second Am. Compl. (ECF Doc. No. ZB)e ASAC only included
individual Ancora employees as defendants. In the ASA&ntiff asserted claims for (1)
“Violation of the Civil Rights Act of 1964;” (2) “Violation of the 14th Amendment;” (3)
“Violation of 42 U.S.C. § 1985 (Conspiraty Interfere withCivil Rights);” (4) “Assault and
Battery;” (5) “Doctrine of Respondeat Superior;” (6) “The Failure tplement the Public
Policy;” (7) “Violation of an Express or Implied Contrddi) “Negligence;” and (9) “Liability
of Defendants Jointly, Severally or IndividuallyRSAC 181-140 (ECF Doc. No. 19).

Pursuant t@an August 18, 2011 Opinion and Ordd#ris Court dismissed all of
Plaintiff's claims except for the claims agaih&irseCabasa for violations of Plaintiff's

Fourteenth Amendment rights, assault and battery, violations of the Ney Patsents’ Bill of

L A more detailed background of the events of April 6, 2008 may be found in thi@®pfrthis Court of August
18, 2011, which granted in part the motion of certain defendantsnisden earlier version of Plaintiff's
complaint. The Opinion is filed &CFDoc.No. 37, and is available Bullock v. Ancora Psychiatric HospCiv.
No. 101412, 2011 WL 3651352 (D.N.J. Aug. 18, 2011).

2The first three amended complaints were captioned “Amended Complaint, risaooended Complaint” and
“Amendment to SecahAmended Complaint.'SeeECFDoc.Nos. 3, 11, and 19.
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Rights, and negligence, and the claims agd@is€Chang for violations of Plaintiff's Fourteenth
Amendment rights, walations of the New Jersey Patients’ Bill of Rights, and negligence.

Bullock v. Ancora Psychiatric Hosp., Civ. No. 10-1412, 2011 WL 3651352 at *13 (D.N.J. Aug.

18, 2011).The claims against Defendants Gardenshire, Kellum, and m&rerdismissed in
ther entirety. According to the ASAC, Gardenshire was a nurse employed by Ankcbrat *5.
Although Plaintiff alleged that she failed to provide medical care, Plaintiff didllege in the
ASAC that Gardenshire restrained Plaintiff, treated or examined Plain¢iffred sustained his
ankle injury, or engaged in any other specific conduct that would sustain a claimraopddéithe
counts in the ASACId. at *5-12. Plaintiff's claims against Fisher, a “human services
technician,” and Kellum, a “humaservices assistant,” were dismissed for similar reaslohs.
MagistrateJudge Donio held several telephone status conferences following the entry of
the August 18, 2011 Order, and on November 30, 2011, January 4, 2012, March 26, 2012, and
April 11, 2012, issued scheduling orders setting and extending deddlifdaintiff to file a
motion to amend his pleading or join new parti8eeECF Doc.Nos. 44, 46, 50, 51 (Scheduling
Orders entered by Judge Donio).
Subsequently, on May 30, 20Mithin thedeadline set in the April 11, 2012 scheduling
order,Plaintiff filed a motion seeking leave to file a third amended complaint (“TATHe
proposed TAC included claims against the State of New Jersey, Ancora, a nusthér of
officials, and the Ancoramployee defendants in their individual and official capacitiese
Proposed TAC (ECF Doc. No. 54-4). The proposed TAC also included claims for negligent and
intentional spoliation of evidence against Alan Boyer and Latanya Wood EIR®and former
CEO of Ancora. Id. 11 8595. On December 20, 2012, Judge Donio entered an Opinion and

Order granting in part and denying in part Plaintiff's motion to am&ekECF Doc. No. 70



(Opinion and Order of Judge Donio, filed December 20, 2012). Judge Donio granted the motion
as to Defendants Cabasa, Chang, Gardenshire, Kellum, Fisher, and Gehbauer asutoonly
Plaintiff's claims of excessive force afallure to provide medical care that he sought to enforce
through 42 U.S.C. § 198andhis claimfor violations of the New Jersey Patients’ Bill of Rights.

Id. at *31-32. The Opinion and Order also provided that Plaintiff could file a renewed motion to
amend the TAC to assert a claim for fraudulent concealment and to reinstate cfaassatilt

and battery and negligenchl. at *32.

On January 8, 2013, Plaintiff filed the TAC, naming only the defendants and causes of
action that were permitted by Judge Donio’s Opinion and Order. Then, on January 18, 2013, he
filed a motion seeking leave todia Fourth Amended Complaint (“FAC”). The proposed FAC
included the additional causes of action that Judge Donio addressed in her Opinion and Order,
and also included Linda Jones as a new defendant. Jones is identified by Plaintiff as a
employee of Ancra’s Informaton Management DepartmenEAC  55. On February 25,

2013, Judge Donio granted Plaintiff's motion to amend, and on March 12, 2013, he filed his
FAC. The FACcontains counts for (1) “Deprivation of Federally Protected Rights,” (2)
“Violati on of New Jersey Patients’ Bill of Rights,” (3) “Assault and Battery,” NBdligence,”
and (5) “Fraudulent Concealment of Evidence.” FH{{®6-87. Moving Defendants now ask
the Court to dismiss the FAC as against tHem.
. LEGAL STANDARD
Under Federal Rule of Civil Procedure 12(b)(6), a court may dismiss an actfanufo

to state a claim upon which relief can be granted. With a motion to dismisg;t§'@zcept all

3 Unlike the ASAC, the TAC and FA&llegethat Gardenshire, Fisher and Kellum participatetthénforcible
restraint of Plaintiff when he was injectaith medication, anthat they useéxcessivedrce, causing his ankle to
be fractured.SeeTAC 112, FACYT 12. Gehbauer is also included in these allegatitthsNone of these moving
defendants now argue that Plaintiff's factual allegations as set fdtik IBAC are insufficient to state a chai
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factual allegations as true, construe the complaint in the lightfanawable to the plaintiff, and
determine whether, under any reasonable reading of the complaint, the plaaytifie entitled

to relief.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (quoting Phillips v.

Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008)). In other words, a complaint survives a

motion to dismiss if it contains sufficient factual matter, accepted astiusate a claim to

relief that is plausible on its faceBell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

A statute of limitations defense may be raised in a 12(b)(6) motion if “the timedillege

the statement of a claim shows that the cause of action has not been brought witatutbef

limitations.” Robinson v. Johnson, 313 F.3d 128, 135 (3d Cir. 2002) (quoting Hanna v. U.S.

VeteransAdmin. Hosp., 514 F.2d 1092, 1094 (3d Cir. 1975)). The statutory bar must be

“apparent on the face of the complaint” in order to form the basis for a dismissaRuider

12(b)(6). Bethel v. Jendoco Constr. Corp., 570 F.2d 1168, 1174 (3d Cir. B8also

Oshiver v. Levin, FishbejrSedran & Bermar88 F.3d 1380, 1384 n.1 (3d Cir. 1994) (“While

the language of Fed. R. Civ. P. 8(c) indicates that a statute of limitatiomselefnnot be used
in the context of a Rule 12(b)(6) motion to dismiss, an exception is made where the mbmplai
facially shows noncompliance with the limitations period and the affirmativaskefdearly
appears on the face of the pleading.”)
1. DISCUSSION

Defendants argue that the claims made in the FAC against Gardenshire, Kedhan, Fi
Gehbauer, and Jones are tibered by the statute of limitations. These defendants can be
divided into two groups. Gardenshire, Kellum and Fisher were named irf&#@&,Aut were
dismissed pursuant to the Order of this Court dated August 18, 2011. Gehbauer angd®dnes

not named in the BAC or any prior complaint filed by Plaintiff Gehbauer was evidently first



named in the proposed TAC, which was filed with the Court on May 30, 2012. Jones was first
named in the proposed FAC, filed on January 18, 2013. With respect to the claim against Jones,
Defendants also argue that Plaintiff did not satisfy the notice requirementihéwhdersey Tort
Claims Act, and that theAC does not state a claim against Jones.

Plaintiff argueghathe amended the complaint to cure certain defects based upon reliance
on scheduling orders issued by Judge Donio, and that the August 18, 2011 Order was not a final,
appealable order. Pl. Opp’n atl8- He also argues that tblaims are not timéarred because
they relate back to the original claims pursuant to Federal R@evibfProceduréd 5(c) and
15(d). Id. at 8. Plaintiff furtherappears to suggest that the claims against Gehbauer and Jones
are not timebarred because these parties were in a class of defendants ndictétbas “John
Doe” defendantsld. at 45.%

The parties do not dispute that a twemar statute of limitatias applies to the § 1983

claims filed by Plaintiffin Count One of his complainGeeCito v. Bridgewateifwp. Police

Dep't, 892 F.2d 23, 25 (3d Cir. 1989). Because the events giving rise to the injury took place on
April 6, 2008, and there is no indication that Plaintiff did natwrof the injury at that timehe

statute of limitations date for these claims would have been April 6, ZBd€Freeman v. New

Jersey347 N.J. Super. 11, 22 (App. Div. 2002)he statute of limitations for the stdtav

personalnjury claimsdescribed inthe FACis also two yearsSeeN.J.S.A. 2A:142(a)?

4The issue of the statute of limitations was not previously decided$gthirt, as Plaintiff suggests. Plaintiff
claims that “Defendants are again asserting the same shopwhatedllarguments in their last motion to dismiss
Plaintiff's Third Amended Complaint.” PIl. Opp’n at 6. The Court observes that no motion tieslise Third
Amended Complaint is located on the docket. To the extent that Plaintifbenagferring to Defendants’
arguments in opposing his motion to amend, the Court tirdésvhen Judge Donio ruled on the motion to amend,
she explicitly declined to address the statute of limitations argumered kiDefendants, indicating that
“Defendants may raise the statute of limitations defense by wagpdsitive motioti ECFDoc. No. 70 at 11 n.7
(Opinion and Order of Judge Donio, filed December 20, 20TRgrefore, the statute of limitations arguments are
properly before the Court pursuant to this motion.

5 The parties did not specifically address the statute of limitations that appihesateged violations of the New
Jersey Patients’ Bill of Rights described in Count Two. Because hogsaerts that a statute of limitations other
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Because some of the moving defendants were named in the previous complaint and others we
not, their claims are discussed separately.

A. Claims Against Gardenshire, Kellum, and Fisher

In connection with the claims against Defendants Gardenshire, Kellum and tfiske
defendants argue that when the claims against them were dismissed withalitg@@ August
18, 2011 that dismissdioreclosed the ability of Plaintiff teefile because theesult of the
dismissal ighat “the original complaint iseated as if it never existed.” Def. Br. at §ja¢ting

Brennan v. Kulick, 407 F.3d 603, 606 (3d Cir. 2005).

The Third Circuit has indicated that “the dismissal of a complaint without prejutiice a
the statute of limitations has run forecloses the plaintiff's ability to remedyefiwetcy
underlying the dismissal and refile the complairBfennan 407 F.3d at 606. However, this
principle only applies where the order dismissing the complaint is a “finalppehiable order.”
Id. When the parties do not treat the complaint asexistent or contemplate thamorder is
final and appealable, the Court should not treat the complaint as if it never eldstad607.
AlthoughBrennandiscussed thecenariovhere aspecific window of timewithin which a
complaint may be amend&dprovided by the dismissing order, one of the policies that the Third
Circuit addressed ihat courts should avoid the risk that a plaintiff “may choose to
simultaneously file a direct appeal from the order to the Court of Appeals wiuilecaignuing

to litigate in district court. . . .1d.

than two years applies to this claim, it is not necessary to discasspgct in dail. The statute provides that
patients may enforce their rights “by civil action or other remedies otreeawalable by common law or statute.”
N.J.S.A. 30:424.2(h). Because the statute doespmovide forits own statute of limitations, it appeathat an
action such as the one advanced by Plaintiff may also be governed by N2ASA2, in that it alleges “an injury
to the person” caused by a “wrongful act” of another person.
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Here, Plaintiff’'s entire complaint was not dismissed without prejudice pursuére
August 18, 2011 Order of this Court. Only certain claims and defendants were disnvisise
other defendants were thdismissed with respect to sorclaims. The Court and the parties
evidently did notct as if the complaint never existeéor example, on November 30, 2011,
January 4, 2012, March 26, 2012, and April 11, 20A&yistrate Judge Donio entered
scheduling orders pursuant to telephone status confersettsy dates by which Plaintiff was
required to move to file an amended complaint or join newgzartsed& CFDoc. Nos. 44, 46,

50, 51. (Scheduling Orders entered by Judge Donio). Although counsel for the moving
defendants evidently did not participate in the status conferences, Platitifital filed his
TAC within the time period set by Judge Donio’s April 11, 2018€D.

Further, this Court’s Order of August 18, 2011 did not constitute a “final and appealable
order.” The Courts of Appeals “have jurisdiction of appeals from all final decf the
distnct courts of the United States . . . except where a direct review may be had in gtr@&upr
Court.” 28 U.S.C. 8§ 1291Therefore, “a party is entitled to a single appeal, to be deferred until

final judgment has been entered..” Digital Equip. Corp. v. Desktop Direct, Inc., 511 U.S.

863, 868 (1994). In this case, because Plaintiff's claims against other defendamtstwere
dismissed, Plaintiff could not have appealed the dismissal of the claims agaiden§hire,
Kellum, and Fisher. Further, no exception to the final judgment rule, such as therabdeder
doctrine, applies to the dismissal of these defendants, as they acknovéegdef. Br. at 12,
n.9. Because this Court’s prior order with respect to these defendants was mait an'di
appedable order,” Plaintiff's ability to remedy the deficiencies in his complairg mat

foreclosed by the entry of the August 18, 2011 Order.
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Defendants alternativelgrgue thaeven if the complaint could have besmmended
immedidely after the August 18, 2011r@®r, they were prejudiced by the nimenth delay
between dismissal and Plaintiff’'s motion to amend the compkamct the further delay until
April 1, 2013 beforahesedefendantgvidently waived servicé.Def. Br. at 13-14. However,
the casesited by Defendants in support of this argument are inapposite, because they all involve
parties who were added for the first time pursuant to an amended complaint, outsabistitor

fictitious defendants.SeeJohnston v. Muhlenbefgeg’l Med. Ctr., 326 N.J. Super. 203, 208

(App. Div. 1999) (one-year delay between discovery of the identity of a new defendant a

service of process on that defendant was prejutid/edars v. Sandoz Pharpinc, 300 N.J.

Super. 622, 631 (App. Div. 1997) (parties wheraznot named in the initial complaint were
prejudiced by being exposed to potential liability for the first time after theetatlimitatiors
hadrun).

The claims of prejudice made Bardenshire, Kellum, and Fisher are not equivalent to
claims ofprejudice by a defendant who had never been named prior to the expiration of the
statute ofimitations. Gardenshire, Kellum and Fisher were all aware that they hadusekn s
prior to the expiration of the twgear statute of limitationsAlthough approkmately nine
months @assed between the entry of thel@ of dismissal and the motion to amend, Plaintiff
relied upon the scheduling orders of Judge Donio and complied with those orders in filing his
motion to amend.

The Court does not find any prejudicethe furthempassage of timbetweerPlaintiff's

filing of his motion to amend on May 30, 2012 andfiliag of the FACon March 10, 2013.

8 Defendants indicate that at the time of the filing of this motion, Gehlzaugkdones had still not been served with
any version of the complaint, although “on information and belief, theg Feceived plaintiff's request to waive
service and have requed the Attorney General to represent themef. Br. at 8n.3.
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Unlike a defendant who is made aware of claims against her for the firdhtioogh service,
Gardenshire, Kelim, and Fisher were aware, through counsel, that Plaintiff had moved to amend
the complaint to include them again. Their counsel filed a letter with the Courkapately
one week aftePlaintiff filed hismotion to amend, requesting an adjournment of the motion date.
Most of the time that elapsed between Plaintiff's May 30, 2012 motion to amend andtheffili
the FAC was to allow Defendants to oppose the motion to amend and to allow Judge Donio time
to consider the arguments of the parties and rule on the motion. The Court finds thaalefend
were fully aware that they were exposed to potential liability once the mot@mend was filed
and they suffered no further prejudice by ldygse of time between filing of the motitmamend
and filing d the FAC’

B. ClaimsAgainst Gehbauer

Plaintiff moved to arand his complaint to include Gednler as a defendant on May 30,
2012, more than two years after the parties agree that the statute of limitatexpined
Plaintiff argues that this amendment did not violate the statute of limitations because the
amendment related back to the original, timely filed complaint under Fed. R. CivcR.alte{
because the claim againsti®auer falls within the amh of fictitious defendant, “John Doe,”
pleading. Pl. Opp’n at 4, 9.

Rule 15(c) provides in relevant part

(c) RelationBack of Amendments.

7 Because Plaintiff's claims against Gardenshire, Kellum and Fiisitee FAC are not barred by the statute of
limitations it is not necessary to address Plaintiff's additional argument that thes ckelate back to the original
complaint pursuant to Fed. R. Civ. P. 15(c). The Court is not com/the¢ this rule can be used in this situation,
however, as it could permit an apended invitation to réile againstdismissed partiesSee, e.g.Wandrey v.
Service Business Fars, Inc, 762 F. Supp. 299, 303 (D. Kan. 1991) (relation back cannot be usefilécagainst
dismissed defendants after the statute of limitations has expired); ity #ower Techs..\Corporate Capital
Res.Inc., Civ. No. 8920298, 1995 WL 7942, at *5 (N.D. Cal. Jan. 5, 1995) (no relation back when defenda
were dismissed from an action and later renamed in an amended complaint).

10



(1) When an Amendment Relates Bagkn amendment to a pleading relates back to the date
of the original pleading when:

(A) the law that provides the applicalsiatute of limitations allows relation back;

(B) the amendment asserts a claim or defense that arose out of the conduct,drasacti
occurrence set odtor attempted to be set out—time original pleading; or

(C) the amendment changes the party or @iaing of the party against whom a claim is
asserted, if Rule 15(c)(1)(B) is satisfied and if, within the period provideditey4gm)for

serving the summons and complaint, the party to be brought in by amendment:

() received such notice of the action that it will not be prejudiced in defending on the merits
and

(i) knew or should have known that the action would have been brought against it, but for a

mistake concerning the proper party's identity.

Fed. R. Civ. P. 15(c).

Here, the issue is whether Plaintiff can use 1&§¢T) to have his amended

complaint substituting Gehbauer in placée'#dne Doe HSA'telate back to his original

complaint® All three of the conditions in 15(@)(C) must be satisfied in order for an

amendment to relate backhe first condition is that the provision in Rule 15(c)(1)(B) is

satisfied. The parties do not dispute that this is the case, inttieatlaim against Gehbauer

“arose out of the conduct, transaction, or occurrence” set forth in the origindihgled he

second and third conditions mu& imet “within the periodnovided by Rule 4(m) for

serving the summons and complaint,” which is “120 days after the comiglélet.” Fed.

R. Civ. P. 4(m). The second condition is that the new party must have “received such notice

8 The FAC alleges that Gehbauer was a “Human Services Assistant,” wisiétieintly the job title referred to in
the ASAC by the “Jane Doe HSA fictitious name.
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of the action” with the 120 day time period so ttiet party‘will not be prejudiced in
defending on the merits.” Fed. R. Civ. P. 15(q)C){ji). This conditiorfhas two
requirements, notice and the absence of prejudice, each of which must belsatisfietia

v. HarrisourgCnty. Police Dep’t 91 F.3d 451, 458 (3d Cir. 1996). The third condition is that

the new party must have known, or should have known, within the 120 day p#raidhe
action would have been brought against it, but for a mistake concereipgper party's
identity.” Fed. R. Civ. P. 15(c)(2)(C)(ii).

It is the plaintiff’'s burden to show notice. Arroyo v. Pleasant Garden Apatsiied

F. Supp. 2d 696, 701 (D.N.J. 1998 otice does not require actual service of process on a
defendant; rattr, notice may occur where a party who has some reason to expect to be
involved in litigation hears of the filing of a lawstiihrough some informal means.”

Singletary v. Pennsylvania Dep't of Corr., 266 F.3d 186, 195 (3d Cir. 2001). However, “the

notice received must be more than notice of the event that gave rise to the cause;at action
must be notice that the plaintiff has instituted the actidd.”Here, although Plaintiff cites
Rule 15(c) in its entirety, including the notice provision, Plaintiff makes no stigges
argumenthat Gehbauer received notice of the institution of this action within 120 days afte
the filing of the originatomplaint, nor has the Court observed any indication in the record
that Gehbauer received such noti&eePIl. Opp’n at 4.Thereforg the claim against

Gehbauer is barred by the statute of limitations and does not relate back teeapleadirg

under Fed. R. Civ. P. 15(ckee alsd&rupski v. Costa Crociere S. p. A., 130 S. Ct. 2485,

2493 (2010) (observing that the key question is what the prospective defendant knew or
should have known during the Rule 4(m) period, and not what the plaintiff knew or should

have known).
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The analysis under the “fictitious party” pleadide does not requiran extensive
separat@liscussion When a plaintiff seeks to replata'John Doe’ caption with a party’s
real name”, such a substitution “amounts to ‘changing a party’ within the ngeahRule
15(c), and thus will only relate back if all three condisi@pecified in the Rule have been

satisfied.” Varlack v. SWC Caribbean, Inc., 550 F.2d 171, 174 (3d Cir. 1977). Invocation of

the fictitious pleading rule may cause the tolling of the statute of limitations for state law
causes of action. Sé&eJ. Ct. R. 4:26-4. However, fictitious pleading will only toll the
statue of limitations “if the plaintiff exercised due diligence to ascertain the defendeud’s

name before and after filing the complaint.” DeRienzo v. Harvard Indus., Inc., 357 F.3d 348,

353 (3d Cir. 2004)diting Farrell v. Votator Div. of Chemetron Corp., 62 N.J. 111 (1973)).

Here, Plaintiff has made rstnowing ofany diligent effort he made to ascertain Gehbauer’s
identity or any reason why this defendant’s identity was not known to him prior to the
expiration of the statute of limitation.herefore, the claims against Gehbauer must be
dismissed with prejudice as tinarred.

C. Claim Against Jones

Plaintiff included Linda Jones as a defendant for the first time in the FAC. 3oody i
named in Count Five, which is a cause of action for fraudulent concealment basedagszh al
spoliation of evidence. This allegation is based on the failure of Jones to préasew
evidence from surveillance cameras on the nigltlaintiff's injury. SeeFAC { 83. The parties
do not specifically address the issue of what statute of limitations applies toitihe iol&ount
Five against JonedAs the claim relatet the destruction of surveillance footage, it evidently
would not come within the doit of the tweyear statute of limitations for personal injury claims,

and appears to be governed by N.J.S.A. 2A:14-1, which provides foyaasistatute of

13



limitations for tortious injuries unrelated to personal injuries or libel or slar®seT artaglia v.

UBS Pair\Webber, Inc.197 N.J. 81, 122 n@008) (indicating that spoliation claims between

parties to a litigation are claims for fraudulent concealment, “a type of ¢taud’); Kaufman v.
i-Stat Corp., 165 N.J. 94, 127 (2000)djcatingthatN.J.S.A. 2A:14-1 provides for a spear
statute of limitations for commelaw fraud claims).Because Jones has not made a showing that
a twoyear statute of limitations applies to the claim against her, the Court cannot dismiss it on
the basis of ing timebarred.

Defendant Jonealternatively argues that the claagainst her should be dismissed for
failure to comply with the termsf theNew Jersey Tort Claims Act (“NJTCA’N.J.S.A. 59:1-1
etseq. The NJTCA governs claims against the State of New Jerseg padlit entities and

employees, and its terms apply to both negligent and intentional Yalksz v. City of Jersey

City, 180 N.J. 284, 294-95 (2004).

The NJTCA contains time constraints for presenting claims against pobtiesand
public employeesPrior to filing a complaint, a plaintiff must submit notice of a claim to the
public entity sought to be held liable within ninety days of accrual of the claimS.N.59:8-
8(a). If the plaintiff does not comply with the notice requirement, the plaintiff will loeg¥er
bared from recovering againstpablic entity or public employee.” N.J.S.A. 59:8-8n
exceptionto these harsh consequences of failure to conggiress if notice is filed within one
yearafter accrual of thelaim, and the plaintiff submits affidavits showing that “extraordinary
circumstanceseéxisted that caused tfelure to file notice of the claim within the ninethay
window. N.J.S.A. 59:8.

Here,Plaintiff does not dispute that the claims against Jones are governed bynhe ter

of the Tort Claims Act.His claim arose, at the latest, on or about January 28, 2011, when
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Plaintiff's counsel indicated by-mail that he was aware that the video footagas‘wo longer in
existence ohad been destroyed.” Certification of David L. DaCosta, Ex. A (ECF Doc. No. 58)

seeBeauchamp v. Amedjd 64 N.J. 111, 119 (2000) (indicating that a cause of action accrues

when the plaintiff knows he is injured and knows that a public entity was responsita)iff
first moved to amend his complaitd include this clainon January 18, 201almost two years
afterthis latest point when theause of action may have accrued.

Plaintiff does not argue that he has complied with the requirements of the NJTCA.
Rather, he suggests that theic®that he sent indicating amtent to pursue the personal injury
claims should also cover his independeatd claim. Pl. Opp’'n at 11-12. The laaintiff
relies upon does not convince the Court that notice is not required in order to pursue a stand-
alone cause of action for a fraud claamsing from spoliation of evidencdn one case cited by
Plaintiff, the New Jersey Appellate Division found that a plaintiff had “sulistly complied”
with theNJTCA notice provisions when he filed a notice of claim and then subsequently
amended his complaint to include additional tort causes of aatiging out othe same

underlying event as the original complaint. Morgan v. Uoty. Bd. of Chosen Freeholders,

268 N.J. Super 337, 357 (App. Div. 1993).

Here, the spoliation claim is not another cause of action arising out of the same
underlying conduct as the subject reatif the original complaintThe notice that Plaintiff
originally filed related to claims for personal injurjescluding a fractured ankles a result of
an alleged assault by staff members of the Ancora Psychiatric Hos@lcause of action for
spoliation relates to the conduct of Jones in destroying or failing to preservdiaucediootage
related to the earlier incident. Therefore, the doctrine of substantial congtiaes not save

Plaintiff's claim. SeeD.D. v. Univ. of Medicine and Dentistry of New Jersey, 213 N.J. 130, 159
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(the doctrine of substantial compliance in the NJTCA context is limited “to thos¢iitsi in
which the notice, although both timely and in writing, had technical deficiencies dhaotdi
deprive the public entity of the effective notice contemplatethb statute”). Plaintiff has made
no argument that he made any timely, written notice that he intended to pursue #fraud c
related to spiation of evidence. The NJTCdAoes not require a recitation of “the legal theories

a claimant will raise.”Lebron v. Sanchez, 407 N.J. Super. 204, 219 (App. Div. 2009). However,

it does require the notice to inclutbe date, place and other circumstances of the occurrence or
transaction which gave rise to the claim asserted,” and “a general descriptiemgfry,
damage or loss incurred . . . .” N.J.S.A. 58:8Clearly, a notice indicating that Plaintiff
fractured his anklen April 6, 2008, doesot comply with these notice requirements with
respect to a fraudulent concealment claim that arose at a later date.

Plaintiff also argues that notice under & CA is not required for claims brought under
the New Jersey Civil Rights Act or the New Jersey Patients’ Bill of RigPitsOpp’nat 1213.
However, the sole count against Jones irRA€ is Count Five, for fraudulent concealment of
evidence in connection with the spoliataltegations. Count Two, for alleged violations of the
New Jersey Patients’ Bill of Rights, N.J.S.A. 30:4-24.2(h), does not include aggtaites
against Jones and does ni¢@e thatoss or destructionf evidence in anyay violated that
statute. FAC[Y72-75. Further, thEAC does not even contain a count alleging violations of the
New Jersey Civil Rights Act. Therefore, the fact that notice under the NJTCA is not required

for these other causes of action has no relevance to Plaintiff’s fraud claiimst dgaes.

9 It appears that Judge Donio denied Plaintiff's motion to amend @sghect to a proposed cause of action under the
New Jersey Civil Rights AcGeeECF Doc. No. 70, at 27 (Opinion and Order of Judge Donio, filed December 20,
2012)
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Plaintiff's reliance upon State National Insurance Co v. County of Camden\&i08-

5128, 2012 WL 960431 (D.N.J. Mar. 21, 2012) is misplaced. In that case, Camden County
appealedhe magistrateuidge’sdecision that it had improperly failed to implement a litigation
hold with respect to evidence that it had a duty to presékse result of th€ounty’s failure,

the magistratemposed sanctions in the form of attorneys’ fees and costs, but denied the
plaintiff's request foran adverse inferenced. at *1. The district court upheld theagistrate’s
decision. Id. at *2. Howeverjn that casethere is no indiation that the plaintiff had asserted a
standalone cause of actidor fraudulent concealment or any other cawtéted to the
destruction or loss of evidencelere, dsmissal of Plaintiff sfraudulent concealment claim as its
own countdoes not foreclose Plaintiff from seeking the remedies sought by the litig&@ttten

Nationallnsurance, or any other remedy that he believes he is entitled to as a rdsikltdged

spoliation of evidencé’

Because Plaintiff's claim against Jones will be dismissed for failure to commplyhe
notice requirements of the NJTCA, it is not necessary to reach the issue lémiPlaintiffs
spoliation allegations are sufficietat statea claim for fraudulent concealment

V. CONCLUSION

For the reasons stated herein, the motidhbe GRANTED as to Defendants Gehbauer
and Jones, andENIED as to DefendantSardenshire, Kellum, and FisheéBecause the claims
against Gehbauer and Jones are dismissed because they drartedeand notuwk to a defect

in pleading, it would be “futile” to amend the complaint to reassert claims aganst 8ee

10The Court also declines to respond to Plaintiff's request that the Ceentn‘the Fifth Count of FAC to assert a
claim for negligent failure to preserve evidence or negligent failupkate a litigation hold after the notice of the
litigation.” Pl. Opp’'n at 19. This Court has previously indicated withis litigation that Plaintiff may not amend
his complaint using the briefs in opposition to a motion to disn8e&Bullock v. Ancora Psychiatric HospCiv.
No. 101412, 2011 WL 3651352 at *1 n.1 (D.N.J. Aug. 18, 2011)
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Alston v.Parker 363 F.3d 229, 235 (3d Cir. 2004). Thus, the claims against Gehbauer and Jones

will be dismissed with prejudiceAn appropriate order shall issue.

Dated:12/4/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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