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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

GWENDOLYN L. DIXON,
Plaintiff, : CivilNo. 10-5703(RBK)
V. : OPINION

MICHAEL J. ASTRUE, Commissioner
of Socia Security

Defendant.

KUGLER, United States Birict Judge:

This matter comes before the Court ondppeal filed by Plaintiff Gwendolyn L. Dixon
from the decision of the Commissioner ofcid Security (the “Commissioner”) denying
Plaintiff disability insurance befits (“DIB”) pursuant to Sectin 205(g) of the Social Security
Act (“the Act”), 42 U.S.C. 8§ 405(g). For the reasons expressed below, the Court will vacate the
Commissioner’s decision thatetiff is not entitled to DIB and remand the matter to the
Administrative Law Judge (“ALJ").
l. BACKGROUND

A. Procedural History

On March 2, 2006, Plaintiff filed an applitean with the Social Security Administration

(the “Administration”) for DIB, alleging that she became disabled on October 28, 2005, due to

neck and back pain resulting from a motor ethaccident in October 2003, and depression as a
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consequence of her neck and badk pad inability to work. Tr. 75. Plaintiff's claim was
denied. Tr. 52-56, see al€wmurt Transcript Index. (Théourt notes that the denial of
Plaintiff's claim is undated) Plaintiff's claim was deniedgain on reconsideration April 3,
2007. Tr. 58-60. Thereafter, on April 14, 200&iRtff requested a hearing before an
Administrative Law Judge (“All"). Tr. 63. Represented lbypointed counsel, Plaintiff
appeared before ALJ Christopher K. Bullaon August 7, 2008. Tr. 22. On September 18,
2008, the ALJ found that Plaintiff was not disablgthin the meaning athe Social Security
Act at any time between October 28, 2005, Riflfis alleged disabiliy onset date, and
September 18, 2008, the date of the ALJ'ssleni Tr. 11. The Appeals Council denied
Plaintiff's request for review of the Al's decision on April 27, 2010. Tr. 1.

Seeking district court review of the ALJ’s decision, Plaintiff filed an application to
proceed in forma pauperis in the Eastern ustf Pennsylvania on June 14, 2010. Doc. No. 1.
The application was granted on June 18, 2010 (Doc2|N and the Plaintiff filed a Complaint in
the Eastern District of Penylgania on June 18, 2010 (Doc. N8). On June 25, 2010, Plaintiff
filed a Request for Appointmenf Attorney (Doc. 6), and oduly 8, 2010 an Order granting
Plaintiff's Request was issued. Defendanswered on August 21, 2010. On October 31, 2010,
Plaintiff's current counsel wagppointed. Plaintiff filed a Maon to Change Venue to the
District of New Jersey on Octobe®,22010, and that unopposed motion was granted on

November 1, 2010.

! The Court notes that the Disability Detenation Transmittal lists the filing date of Plaintiff's ¢taas February 2,
2006 (Tr. 50). The Court assumes that the correctfoafaintiff's Application for DIB is the one listed on the
Application itself—March 2, 2006. (Tr. 75).
2 The claim was likely denied on or soon after July 7, 2006, the date on which the Disability Determination
Transmittal (“DDT") was entered. Court Transcript Index; but&e&0, where DDT appears to be undated.
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When Plaintiff failed to file a timely briethis Court entered a Motion to Dismiss the
Complaint for Failure to Prosecute and an&rto Show Cause on June 24, 2011, pursuant to
L.Civ.R. 41.1(a). Doc. No. 14. Plaintiff filemwl Response and Brief on July 12, 2011 (Doc. Nos.
15, 16), and on July 14, 2011, the Court dismissedviotion and Order t8how Cause (Doc.

No. 14). Defendant filed a timely Response on August 12, 2011. Doc. No. 18.
B. Plaintiff's Physical Condition and Medical History

Plaintiff's alleged disabilitys caused by severe back and npak that began after a car
accident in 2003, and worsened after a spingesy in 2005. At the ALJ hearing, Plaintiff
described experiencing severe pain “fromnbpe of [her] neck” that “sweeps down [her]
forearms into [her] fingertips.” Tr. 30. At th@tne, Plaintiff claimedo be experiencing pain
primarily on her left side. Tr. 30. Shepoeted experiencing “uncamtlable movements and
spasm,” and explained that her hands, fingenrd,toes were “jarred.Tr. 30-31. Plaintiff
described pain and fidgeting whiéting: “throughout the day I'ack and forth with sitting,
standing and laying down because it needs to béahl@for me because when the pain flare[s]
up and the pinched nerve is staying on my spinal cord” Tr. 32. Plaintiff indicated that her
“leg flares up” with pain as well, and that the pain either wakes her while she is sleeping, or
prevents her from falling asleep. Tr. 30. tu@ion to experiencing duble sleeping, Plaintiff
reported depression and anxiety “@ese of the pain that [she] endure[s],” for which she sees a
psychiatrist and takes Wellbutrin. Tr. 29.

Plaintiff described herself as being “limited” in her household chores (Tr. 33); vacuuming
was “somewhat exercise” for her, and she could mop and dust with intermittent breaks for

sitting. Tr. 34. Plaintiff testified that skssists her daughter @ooking, and she and her



husband do the shopping together. Rlaintiff attends churcimost Sundays, and occasionally
visits friends, attends concerts,goes to the park. Tr. 34-35.

Plaintiff's relevant medial history began on October 2003, when she was in a motor
vehicle accident that resulted imeack injury. That accident isetorigin of the neck and back
pain that, Plaintiff alleges, now prevents frem working. Tr. 27. Plaintiff underwent physical
therapy for about 18 months following the motohiege accident, and received cervical epidural
steroid injections on two occasions in 2004. Th. After waiting approximately one year for
approval for surgery from her insurance company (Tr. 27), Plaintiff underwent an anterior
cervical discectomy and fusion at C5-6 on January 25, 2005. Tr. 213. On March 14, 2005,
Plaintiff reported to her surgeoDy. Orin Atlas, that she waslbing pretty well,” indicating that
her arm numbness was “50% better” than befioeesurgery, and that her right side was doing
well. Tr. 247. On April 11, 2005, after a followg appointment, Dr. Atlas reported that x-rays
showed Plaintiff's allograft tbe “consolidating nicely,and indicated thather instrumentation
[was] in good position.” Tr. 248. Dr. Atlas also iodied that he was releasing Plaintiff to work
“full duty.” 1d.

On August 8, 2005, Plaintiff saw Dr. Atlag fanother follow-up, and indicated that her
pain had returned. Tr. 249. Plaintiff reporthdt “her whole body ache[@dind her arms [felt]
different,” and she indicated that she a@n dropping things for about a month. Hbwever,
Dr. Atlas found her to be neurologicallytéct on physical examination, and found that
Plaintiff's x-rays continued to shogood graft consolidation and well-positioned
instrumentation._Id.Dr. Atlas ordered a magnetic oemnce issue (“MRI”) of Plaintiff's
cervical spine (1d, but it does not appear that the prédsed MRI was ever obtained. After

Plaintiff's November follow-up, DrAtlas indicated again that Piff reported pain in her arms
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and neck, as well as burning in her trapezius and arms. Tr. 250. Still, Dr. Atlas found Plaintiff
to be neurologically intact, with h&-rays showing no problems. Idr. Atlas reiterated his
recommendation that Plaintiff obtain an MRI of keervical spine, indicated that Plaintiff would
receive nerve conduction studies, and, on Bfgrequest, wrote her a prescription for
Darvocet. Id.

Plaintiff received an MRl on Novemb&®©, 2005. Tr. 235. The report indicated that
Plaintiff's spinal cord appeared normal, and tih&tre was some change from her pre-surgical
MRI at C5-C6. _Id. There was also “small central disamation” at C3-C4 (T. 235), which Dr.
Atlas later described as “minimal in naturél’¥. 251. Nevertheless, Ptaiff presented at the
emergency room on December 11, 2005 with “reladlgl pain,” beginning with headaches and
including radiation of pain into her arms. I@he next day, Dr. Atls physical examination
showed that Plaintiff was neuagically intact, that sensation was intact in all nerve root
distributions, and other $&s were negative. |dDr. Atlas recommended further evaluation;
however, regarding Plaintiff's ability to work, DAtlas indicated the faliwing: “She tells me
that she’s been out of work, however, | findreason at the present time that she should be
unable to perform her previous duties. . . . It is her decision to remain out of work.” Tr. 251-52.

Plaintiff underwent an electromyogiay (“‘EMG”) and nerve conduction study on
January 10, 2006, performed by LousaHstein, D.O. Tr. 33. DPearlstein found no evidence
of neuropathy, but did find that the results of sliudy were consistenttia C5 radiculopathy
on Plaintiff’s left side.

On February 20, 2006, Plaintiff saw a paimagement specialist, Dr. McMurtrie. Tr.
265. On initial examination, Dr. McMurtrie founldat Plaintiff suffered “from neck and upper

extremity symptoms in the setting of cervicadliculitis with evidene of cervical disc
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displacement.” Tr. 263. Dr. McMurtrie recomnaed a cervical epidal steroid injection,
which Plaintiff receivedn February 24, 2006. Tr. 265.

Plaintiff was subsequently evaluated by Dr. Lawrence Foster on May 15, 2006, a
physician with the Division of Disability Deternation Services of the New Jersey Department
of Labor. Tr. 273. Dr. Foster il note particularly an MR frolovember of 2005 that showed
the changes from the anterior cervical fusion C5 to 6,” and showed “small central disk
herniation . . ..” Despite this, he indicateatthis evaluation of Platiff showed “no objective
findings that substantiate [Plaintiff's] complairisthe time of this exaimation.” Tr. 276. Thus
he found “no need for any hand held assist deviaad’that Plaintiff had “the ability to perform
activities of daily living including fineand gross hand manipulation.”Id.

On June 26, 2006, a state agency medicaluttamg, James Paolino, reviewed Plaintiff's
medical file to produce a Physical Residiganctional Capacity (‘RFC”) Assessméntr. 281-
88. Dr. Paolino appears to have reviewedr@ffis surgical and p@ management history,
history of epidural injections, and MRI report$r. 282. Dr. Paolingummarized the report of
the “Ortho CE” as indicating “no abnormaliieno evidence of radiculopathy.” l¢However,
Dr. Paolino found that this conclusion is “ramnsistent with [the] total evidence,” and
concluded that Plaintiff's “symptoms, surgidastory, TP findings, [and] MRI are consistent

with arthritis and radiculopathy.” IdGiven that diagnosis, Dr. Blino found that Plaintiff had

? Plaintiff notes that Paolino “has not signed the report ad@wr DO.” PI. Br. 21. Plaintiff is right to argue that
medical evaluations considered by an ALJ must have been conducted by an examining medical dioctior of
osteopathic medicine. 20 C.F.R. § 404.1616(b). Moreover, “[w]here the qualifications of a physician do not appear
of record his opinion should not be considered.” Bryant v. Schwé&iRB&rF. Supp. 1, 1 (E.D. Pa. 1982). However,
as Plaintiff also points out, the Disability Determinatby the SSA indicates “James S Paolino MD” as the
physician or medical specialist respdasifor Plaintiff's examination. T60. Given the SSA’s identification of
Paolino as a medical doctor, as well as Defendant’'eseptation that Paolino is a medical doctor (D. Br. 6,
referring to the medical consultant as “Dr. James Paolias™yell as a confirmatory Internet search, the Court is
satisfied that Dr. Paolino meets the requiremen2)dt.F.R. § 1616(b) for a “medical consultant.”
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the following “Exertional Requirements”: skeuld “frequently lift and/or carry ten pounds,
could stand and/or walk with normal breaksddotal of about six hours of an eight-hour
workday, and that she was limited in the uppéreswities in her pushing and/or pulling. Tr.
282. As far as Plaintiff's “Postural Limitatiohare concerned, Dr. Paolino found that, due to
“aggravation of cervical arthritis,” Plaintiff was able to only “frequently” climb (stairs as well as
ladders), and could balance and stoop. Tr. 283. However, Plaintiff was only occasionally able to
kneel, crouch, and crawl. IdRlaintiff was found to hae no manipulative, visual,
communicative, or environmental limitation$r. 284-85. Dr. Paolino found that the “alleged
effect on function is consistenith the total medical eviden@nd nonmedical evidence.” Tr.
286.

Plaintiff was also seen by a neurolog&tisanna Pantelyat, seaktimes between August
28, 2006 and March 28, 2007. Tr. 297-305. InAggust 28, 2006 report, Dr. Pantelyat
indicates that her mental examination, as wellersexamination of Plaintiff's cranial nerves,
her “motor, sensory and reflexeand her gait and coordinati were all normal. Tr. 298.
Plaintiff's musculoskeletal examination revealmited range of motion ahe spine due to pain
and muscle spasms, but othemsvappeared normal. IdDr. Pantelyat also noted “[s]igns of
cervical radiculopathy” in adddhn to “[m]juscle cramps.”_1dOn December 1, 2006, Dr.
Pantelyat reported that an MfRom November 28, 2006 revealta small posterior osteophyte
with accompanying degenerative disc bulge aZCénd a minimal disc bulge at C7-T1.” Tr.
301. On the basis of that report and her playgigamination of Plaintiff, Dr. Pantelyat
concluded that Plaintiffx@erienced cervical radiculofiey and headaches. I®n March 28,
2007, Dr. Pantelyat wrote a notwlicating that Plaintiff wasxperiencing “chronic C5-C6

radiculopathy, with exacerbation tme left,” as well as “signs afarly sensory neuropathy.” Tr.
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305. That diagnosis appears to have leesed on a nerve conduction study performed on
Plaintiff by Dr. Pantelyabn March 24, 2007. Tr. 304-05.

A June 30, 2008 MRI of the cervical spine indech“findings similar tahat described in
the report of a previous MRI study . . . dhtiel/28/06.” Tr. 365. “No new cervical disc
herniation” was detected. Id.

In an interrogatory concerning Plaintgfheurological impairment dated July 20, 2008,
Dr. Pantelyat reiterated her dizosis of Plaintiffssadiculopathy and early-stage bilateral
sensory neuropathy that was wemn the left side. She also added that Plaintiff evinced
“chronic regional pain symptoms.” Tr. 360. DrnRayat suggested thatdmtiff could stand or
sit for only 15 minutes at a time, and couldfife pounds only on an occasional basis. Tr. 362.

On July 16, 2008, Plaintiff began to seek maatt from psychiatrist Leon Rosenberg for
her inability to sleep through tmeght, and for complaints of &pression and anxiety.” Tr. 369.
According to Dr. Rosenberg, Pidiiff was also seeing a psycbgist. Dr. Rosenberg’s notes
indicate that Plaintiff traces her psychologisgiptoms to her motor vehicle accident, as she
felt “she is no longer a partner to her husbaadd “is sad about hawj lost her [day care]
business.” Tr. 370-71. After Plaintiff's July 22008 visit to Dr. Rosenbgy he described her as
being “with a severe depression.” Tr. 368. Ity 29, 2008, Plaintifivas “starting to look
happier in [sic] better in gendra Dr. Rosenberg decided toisa Plaintiff’'s dose of Wellbutrin,
as Plaintiff, seeing “she &arting to improve,” felt “redy” for the increase. Tr. 367.

C. Plaintiff's Work History

Plaintiff worked in the electronics indugtirom late 1986 to early 1999. Tr. 111. She

worked for several different companies, and performed work ranging from soldering to

assembling products from blueprints, to inpuyftiata into computers. Tr. 111-14. In 1999,
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Plaintiff began to work as a “residential homg dare provider” (Tr. 115) at a business that she
started (Tr. 28). Plaintiff describes her dayecaork as physically fang, requiring “crawling

and moving around on [the] floor a lot,” carryindants, “kneel[ing] dowror stoop[ing].” Tr.

115.

Plaintiff also records severather sources of employmethiiring the time when she ran
her day care business. Tr. 111. She worked at Target, stocking and shelving items in the store,
and for an office cleaning company in 200. 116-17. In 2003, Plaintiff also worked
occasionally as a substitute in a residential hoiire118. As described in Section I.C, infra
Plaintiff was injured in a motor vehicle accaden 2003 and underwent remedial spine surgery
in 2005. Plaintiff explains that, after her susgeshe was no longer able to keep up with the
physical demands of her day care business. TrP2antiff last returned to work for about one
month in 2007, as a surface mount and solderer Skt describes that job as involving “fine
work” that caused her “eye sind’ “fatigue,” and “restlessrss.” (Tr. 28-29). The ALJ found
that Plaintiff's earnings for that work weirgsufficient to constitute “substantial gainful
activity.” Tr. 13.

D. Testimony of the Vocational Expert

A vocational expert, William Slaven, also testified at the hearing before the ALJ. The
ALJ proposed to the vocational expert thikof@ing hypothetical, meant to capture the work
capability of an individual with # same characteristics as Plaintiff:

[A]ssume for the purpose offgypothetical question an individuaho is 46 years of age.

Assume this individual has a high schoduieation. Assume this individual has the

following exertional limitations. Assume thisdividual can sit for up to one hour.

Assume this individual can sit for a totalssk hours out of eight in the work day.

Assume this individual can stand for 15 minutes at a tiAkssume this individual can

stand for a total of two hours out of eightle work day. Assume this individual can
walk for up to 15 minutes at a time. Assuthis individual can walk for a total of one

9



hour out of eight in the worlay. Assume this individualan lift and carry ten pounds

on an occasional basis, less than ten pounddreqgaent basis. Assume this individual

can handle and feel only on @duent basis with the non dominant left hand. Tr. 44-45.
Presented with these limitations, the vocati@xglert determined that the Plaintiff was not
capable of performing any work relevantier past occupations. Tr. 44-45. The vocational
expert found that, although osedentary job—data entry clerk—thveas relevant to Plaintiff's
prior work was available, “handling and feeliwguld be constant” for such a position, and the
individual in the ALJ’s hypothetal would be barred from such vikdbecause of the limited use
of her non-dominant hand. The vocational exgieh indicated that the following jobs exist in
the national economy that the hypothetical indiinal would be capable of performing: telephone
information clerk (over one million jobs in tlkeuntry, and one thousand jobs in the region),
charge account clerk (over one million jobghe country, and 1,500 jobs in the region), and
surveillance system monitor (avievo million jobs in the country, and 1,200 hundred jobs in the
region). Based on the vocational expert’s findirige,ALJ found that these jobs, which Plaintiff
was capable of performing, existed in sigrafit numbers in the national economy. Tr. 20.
. STANDARD FOR REVIEW OF COMMISSIONER’S DECISION

District court review of the Commissiongifinal decision is inited to ascertaining

whether the decision is supported by sabsal evidence. Hartranft v. Apfel81 F.3d 358, 360

(3d Cir. 1999) (citing 42 U.S.C. § 405(g)). Stagial evidence is “more than a mere scintilla.
It means such relevant evidence as a reddemaind might accept as adequate to support a

conclusion.” Morales v. Apfel225 F.3d 310, 316 (3d Cir. 2000) (quoting Plummer v. Apfel

186 F.3d 422, 427 (3d Cir. 1999)). If the Coissioner’s determination is supported by
substantial evidence, the Coaray not set aside the decisionepyf the Court “would have

decided the factual inquiry diffently.” Fargnoli v. MasanarR47 F.3d 34, 38 (3d Cir. 2001)
10




(citing Hartranft 181 F.3d at 360). A district court magt weigh the evidence “or substitute its

conclusions for those of the fact-finder.” Williams v. Sulliv@id0 F.2d 1178, 1182 (3d Cir.

1992).
Nevertheless, the reviewing court mustiay of treating “the existence vel noh
substantial evidence as merely a quantitatie¥@se” or as “a talismanic or self-executing

formula for adjudication.”_Kent v. Schweiket10 F.2d 110, 114 (3d Cir. 1983) (“The search for

substantial evidence is thus a lijaéive exercise without whichur review of social security
disability cases ceases to be merely deferential and becomes instead a sham.”). The Court must
set aside the Commissioner’s decision if the Cassioner did not take to account the entire

record or failed to resolve an eeittiary conflict. Schonewolf v. Callahar972 F. Supp. 277,

284-85 (D.N.J. 1997) (“Unless the [Commissioner] has analyzed all evidence and has
sufficiently explained the weiglhite has given to obviously prabee exhibits, to say that his
decision is supported by substantial evidence aubes an abdication of the court’s duty to
scrutinize the record as a whole to determvhether the conclusionsaehed are rational.”)

(quoting_Gober v. Matthew$74 F.2d 772, 776 (3d Cir. 1978)). Furthermore, evidence is not

substantial if it constitutes “netvidence but mere conclusion,”ibthe ALJ “ignores, or fails to

resolve, a conflict created by countervailingdewnce.” Wallace v. Sec’y of Health & Human

Servs, 722 F.2d 1150, 1153 (3d Cir. 1983) (citing Kert0 F.2d at 114).
[ll.  DISCUSSION

In order to qualify for DIB, a claimant musstablish that he is disabled. 42 U.S.C. §
423(a)(1)(E). A claimant is disabled if he is bleato “engage in any substantial gainful activity
by reason of any medically determinable physicahental impairment which can be expected

to result in death or which has ledtor can be expected to |&st a continuous period of not less
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than 12 months.” 42 U.S.C. 8 423(d)(1)(A). The claimant’'s impairment(s) must prevent him not
only from doing his previous wky but also from “engag[ing] iany other kind of substantial
gainful work which exists in the national economy.” 42 U.S.C. § 423(d)(2)(A).

The Commissioner conducts a five-step ingto determine whether a claimant is

disabled. 20 C.F.R. § 404.1520; Jones v. BarnB&# F.3d 501, 503 (3d Cir. 2004). The

Commissioner first evaluates whethlee claimant is currentlyngaging in a “substantial gainful
activity.” Such activity bars the receipt benefits. 20 C.F.R. § 404.1520(a). The
Commissioner then ascertainsetier the claimant is suffering from a severe impairment,
meaning “any impairment or combinationiofpairments which significantly limits [the
claimant’s] physical or mentalbility to do basic work activities.” 20 C.F.R. § 404.1520(c). If
the Commissioner finds that the claimantsdition is severe, the Commissioner determines
whether it meets or equals a listed impairmezi C.F.R. § 404.1520(d). If the condition is
equivalent to a listed impairment, the claimsnentitled to benefits; if not, the Commissioner
continues to step four to evalte the claimant’s RFC and aymd whether the RFC would enable
the claimant to return to his 4gt relevant work.” 20 C.F.R. § 404.1520(e). The ability to return
to past relevant work preclusla finding of disability. If ta Commissioner finds the claimant
unable to resume past relevardrk, the burden shifts to t@ommissioner to demonstrate the
claimant’s capacity to perform work availabie significant numbers ithe national economy.”
Jones 364 F.3d at 503 (citing 20 C.F.R. § 404.1520(f)).

The ALJ began his analysis in this casdibgling that Plaintiff met the insured status

requirements of the Sociae8urity Act through March 31, 20d6Tr. 13. Proceeding to the

* The Court notes that the ALJ’s review raises as tititianal issue” the question of whether Plaintiff meets the
insured status requirements of Sections 216(i) and 223 of the Act, 42 U.S.C. 88 416(i), 423. Tr. 11. §he ALY’
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five-step disability inquiry, thé&LJ also found that, although Prdiff had worked briefly after
her alleged onset set (October 28, 2005), her wintkot constitute substantial gainful activity,

and she therefore met the first disability requirement. Tr. 13, seB@ISd-.R. § 404.1520(a).

The ALJ then found that Plaintiff did suffeofn a “severe combination of impairments:
spondylotic hypertrophy, radiculopathy, stenosesyical discectomy and fusion and cervical

spondylosis.”_Id.see als@0 C.F.R. § 404.1521. However, the ALJ found that, although

Plaintiff had recently been diagnosed with aesion, the record showed that her symptoms
were “mild.” Id. Accordingly, the ALJ found that Pl#iff’'s depression was not a severe
impairment for the purposes of disabilégalysis under 20 C.F.R. § 404.1521. Tr. 13-14.
Proceeding to step three of the five-step amglyise ALJ determined #h Plaintiff's severe
impairment did not “meet[] or medically equal[] oakthe listed impairments.” The ALJ then
found that Plaintiff
has the residual functional capacity tat &#hd carry up to ten pounds occasionally and
less then [sic] ten pounds frequently, sit fortsburs (in one hour intervals) in an eight
hour workday; stand for two haifin fifteen minute interva) in an eight hour workday
and walk for one hour (in fifteen minute intals) and can never climb ladders, but can

occasionally climb stairs, bend/stoop and can frequently handle and feel with her non-
dominant left hand. Tr. 16.

decision indicates that “the claimant has acquired sufficient quarters of coverage to msoraith ihrough March

31, 2006.” _Id. Thus, the ALJ continues, “the claimant must dsthlalisability on or before that date in order to be
entitled to a period of disability and disability insurance benefits.”Hdwever, the ALJ goes on to conclude that
“the claimant has not been under a disability within tlekammng of the Social Security Act from October 28, 2005
through the date of thisdecision.” 1d. (emphasis added). Likewise, Defendant Commissioner’s brief explains that
“[tlhe issue is whether substantial evidence supports a finding that Plaintiff was not under a disability within the
meaning of the Act from October, 28, 2005 . . . through September 18, 2008, the date of the ALGis d&wisi

Br. Pursuant to Loc. Civ. R. 9.1, at 1.

Accordingly, the Court finds that the ALJ and Defendant Commissioner do not dispute thigfif’RBlalleged
symptoms and medical reports dated after March 31, 200@t{flslast-insured date) do, indeed, relate back to
the period during which Plaintiff had insured status, and would constitute “retrospective diagnosis” of her alleged
impairment. _Sed&lewell v. Comm'r of Soc. Se@47 F.3d 541, 547 (3d Cir. 2003) (“Retrospective diagnosis of an
impairment, even if uncorroborated by contemporaneous medical records, but corrobolayesitience relating
back to the claimed period of disability, can support a finding of past impairment.”); se#&/atsldridge v. Bowen
816 F.2d 157, 160 (8th Cir. 1987) (holding that “medical evaluations made subsequent pir#tieexf a
claimant's insured status are not auttioadly barred from consideration and may be relevant to prove a previous
disability™).
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This RFC, the ALJ determined, meant that®RIfiwas unable to perform any past relevant

work. Tr. 19, see alsP0 C.F.R. § 404.1565. After consaljiwith the vocational expert, the
ALJ then performed the final step of the disdbifinalysis. He concluded that, “considering the
claimant’s age, education, work experience, rsitiual functional capagitthere are jobs that
exist in significant numbers the national economy & the claimant [could] perform.” Tr. 19,
see als®0 C.F.R. §§ 404.1560(c), 404.1566.

Plaintiff claims that the ALJ erred in six w&a First, Plaintiff argues that the ALJ erred
in giving greater weight to the opinion ohan-examining state agency physician who had not
reviewed all relevant medical ieence, than to the opinion ofd#tiff's treating physicians. PI.
Br. 5. Second, Plaintiff claims that the ALide=l by “substituting his own opinions as to the
significance of medical evidence without any basithe record.” Pl. Reply Br. 4. Third,
Plaintiff contends that the Alfailed to properly assess the Plé#fig subjective complaints of
pain. Id.at 7. Fourth, Plaintiff argues that theJ erred in determining that Plaintiff’s
depression was not a severe impairmentati®-9. Plaintiff further argues that, even if that
determination were correct, the ALJ erred in failing to factor Plaintiff’'s depression into the RFC
assessment. |dPlaintiff's fifth argumenis that the ALJ failed tproperly develop the medical
record by not adequately codering Plaintiff's depresen, and by considering a report
proffered by an unrecognized source. PIl. BrFmally, Plaintiff claims that the ALJ presented
the vocational expert with a flawed hypothetical, which led to a misunderstanding of Plaintiff's

capacity to work. Pl. Reply Br. 11. Themguments are addresls@ turn below.
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A. The ALJ Gave Proper Weight to the Opnion of a Non-Examining State Agency
Physician
Plaintiff argues that the ALJ erredaccepting the opinion of a non-examining state
agency physician over that wéating physicians when the non-examining doctor did not have all
relevant medical evidence. Specifically, Rtdf argues that the ALJ erred in giving undue
weight to Dr. Paolino’s opinion, because Baolino was not an exanmng physician, and Dr.
Paolino wrote his evaluation befdPgaintiff began her wits to Dr. Pantelyta In this case,
although Dr. Pantelyat’s evaluati conflicted with Dr. Paoling assessment, Dr. Paolino’s
findings do appear to be supported by othersEsim the record. Moreover, the ALJ did not
rest his findings on Dr. Paolino’s report aloregher, the ALJ considered many reports in the
record, including those of DRantelyat. Thus the ALJ dibt give undue weight to a non-
examining state agency physician.
An ALJ may give weight to the opinioie$ non-examining state physicians when the

administrative record supports those opinions. Jeees v. Sullivarf54 F.2d 125, 129 (3d Cir.

1991) (noting that there are circumstancewlich an ALJ may consider opinions of non-
examining state agency physicians when tlugseions contradict # opinions of treating
physicians). Here, the non-examining physician,James Paolino, found that Plaintiff suffered
from arthritis and radiculopathy. Tr. 282. Thias consistent with the report of examining
physician Dr. McMurtrie, who diagned Plaintiff as suffering froroervical radiculopathy. Tr.
265. Thus there is support for Dr. Paolino’s opinin the record. Furthermore, Dr. Paolino’s
assessment offers a thorough evaluation of the reports by Plaintiff's examining physicians—
some of which, Dr. Paolino found, actually undereatad the level of Plaintiff's impairment

SeeTr. 282 (finding that a report showing thaailtiff manifested “no abnormalities, [and] no
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evidence of radiculopathy” was “not consistesith [the] total evidence”). Given the support for
Dr. Paolino’s assessment, and the evidence that he carefully examined the evidence before him,
the Court finds that the ALJ did not err in findithat Dr. Paolino’s assessment was “an accurate
analysis of the claimant’s funonal abilities,” despite the factahPaolino “did not have access
to the entire record.” Tr. 18-19.

Moreover, the ALJ’s opinion does not rest@n Paolino’s findings alone, and it does
carefully consider the conflictingpinion of Dr. Pantelyat. Hower, the ALJ determined that
the opinions of Plaintiff’©ther treating physicians—namdly. Atlas and Dr. Foster—
contradicted Dr. Pantelyat’s opom, and were more credible. Tr. 18. As the ALJ noted, “it
appears that Dr. Pantelyat hasdd her opinion about the sevenfiythe claimant’s limitations
entirely on the claimant’s own reports of pdi Tr. 18. Moreover, the ALJ found that “Dr.
Pantelyat’s assessment appeatsetanconsistent with Ms. Dixgfgic] testimony,” since Plaintiff
testified that she does perfosame housekeeping and social activities that “suggest some ability
for [her] to perform work activity.” Tr. 18.

The ALJ thus provided some basis for hisager reliance on the rep®iof Dr. Atlas and
Dr. Foster—examining physicians—than those offamtelyat. The Third Circuit has held that
an ALJ “may afford a treating physician's opinimore or less weight depending upon the extent

to which supporting explanatioase provided.”_Plummer v. Apfel86 F.3d 422, 429 (3d Cir.

1999)° In this case, the opinioms several of Plaintiff's examining physicians conflict with Dr.
Pantelyat’'s, and the ALJ offered sufficient r@ag$or giving less weighb the opinion of Dr.

Pantelyat than to Dr. Atlas, Dr. Foster, and ldcMurtrie. Although the ALJ did give weight to

® Moreover, an ALJ may even decide to give a treating physician’s opinion no weightfahatl diecision is made
“on the basis of contradictory medical evidence”)(lsuch as the contradictory medical opinions that the ALJ cites
here.
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Dr. Paolino’s opinion, which was presented befla&ntiff saw Dr. Pamtlyat, Dr. Paolino’s
opinion was supported by the administrative rdcdvlore importantly, the ALJ did not fail to
take into account Dr. Pantelysitbpinion, and hepgropriately weighed against contrary
evidence.

B. The ALJ’s Inclusion of His Own Assessment of Medical Evidence Was Harmless

Error

Plaintiff argues next that the ALJ errigdinserting his own opinion of the medical

evidence into his opinion. Explaining that “[Bioster’'s examinatiofailed to reveal any
residuals of radiculopathy,” th&lLJ continues as follows: “[tjhandersigned notes that signs of
muscle wasting or atrophy areuadly observed when pain is segeand functionally limiting.”
Tr. 17. Plaintiff correctly contendbat there is nothing in thecord to support th assertion.
Indeed, as Plaintiff argues, “an ALJ is not fteeemploy her own expese against that of a

physician who presents competentdigal evidence.”_Plummer v. Apfel86 F.3d 422, 429 (3d

Cir. 1999). In this case, however, althoughAhd’s own medical assessment was improperly
included in the ALJ’s opinion, the Al's assessment was not, in fact, employed “against that of a
physician who presents competent medical eidénlin fact, the ALJ’s opinion supported Dr.
Foster’s finding that “[i]t should be noted thaéth were no objective findings that substantiate
her complaints at the time of this examioati’ Tr. 276. Thus, although the ALJ erred in
including his personal assessmehbDr. Foster’s evaluation, th&lLJ’s conclusion regarding Dr.
Foster’s opinion was nevertheless supportedubstantial evidence. The ALJ’s improper

assessment was merely extraneous, and didombtadict the examing physician’s findings.
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C. The ALJ Properly Assessed Plaintiff's Subjective Complaints of Pain
Plaintiff contends that the ALJ erredfailing to properly acgunt for Plaintiff's
subjective complaints of pain. The Court firtdat the ALJ did adguately consider both
Plaintiff's testimony and the medical records wherflaintiff complained of pain. As the ALJ
indicates, “whenever statements about the intgnsersistence, or functionally limiting effects
of pain or other symptoms are not substaatidoy objective medical evidence, the [ALJ] must
make a finding on the credibility of the statensenased on a consideration of the entire case

record.” Tr. 17; see alddason v. Shalale©94 F.2d 1058, 1067 (3d Cir. 1993) (finding that an

ALJ must give “serious consideration” to a claimant’s complaints of pain, but also that the ALJ
must make a credibility determination whetaimant’s complaints are unsupported by the
evidence). In this case, the ALJ did finatPlaintiff experienced pain; indeed, he found
“objective evidence in the recotd support some physical limitafis. . . .” Tr. 17. However,

the ALJ also found that the limitations were “not of the intensity, frequemauration alleged”

by Plaintiff. 1d. As explained in Section Ill.A suprthe ALJ reviewed the reports of physicians
who found that Plaintiff experienced some pain,Wwhit concluded that Plaintiff's allegations of
pain were unsupported.

Moreover, the ALJ found parasive Plaintiff's own testiony that “she vacuums, mops,
dusts, and does some cooking, and that she ttieeshopping with the assistance of her
husband.”_Id.This led him to believe that Plaintiéfability to do work activities was not as
impaired as Plaintiff claimed, especially sincaiftiff testified that she occasionally drives, goes
to church, attends school functionedaattends social gatherings. IBlaintiff argues that her
testimony was only that she couldcasionally perform these acties, and that she performed

them with difficulty. Pl. Br. 24. However, aronsidering testimony and other evidence, an ALJ
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is “entitle[d] to draw an inference aerse” to Plaintiff’'s. Mason v. Shalal894 F.2d at 1068.

What is required is that the ALJ give “due caesation” to the medical evidence in the records
when drawing his inferences (Jdwhich the ALJ has adequately done here.
D. The ALJ Erred in Failing to Consider Plaintiff’'s Depression in the RFC Analysis

Plaintiff argues that the ALJ erred in detémng that Plaintiff's depression was not
severe. Moreover, Plaintiff argues, eveth# ALJ's assessment tife severity of her
depression was incorrect, nevertheless the ALJ erred in failing to incorporate Plaintiff's
depression into the RFC analysis that follow&te Court affirms the ALJ’s determination that
Plaintiff's depression was not seee However, the Court findsahthe ALJ erred in failing to
account for Plaintiff's depressn when evaluating her RFC, or in failing to explain why
Plaintiff's depression did not needlte included in the RFC evaluation.

The ALJ properly concluded that Plaintgfiepression was not severe. A severe
impairment is one that “significantly limits [oisg¢ physical or mental ability to do basic work
activities.” 20 C.F.R. 8 1520(c). The ALJaswined the records from Dr. Leon Rosenberg,
Plaintiff's treating psyclatrist, who recorded that Plaintiff wéstarting to look happier in [sic]
better in general” after lessan two weeks of treatment. Tr. 367. Although one of Dr.
Rosenberg’s reports indicates that Plaintiffl Ha severe depressiorghother report of Dr.
Rosenberg’s suggests that it might be “therapétdrcPlaintiff to “do some volunteer work in a
day care.” Tr. 371. This strongbjgnals that, according todtiff's treating psychiatrist,
Plaintiff's depression did not severely limit heiléy to do basic work activities. Moreover, Dr.
Rosenberg found “evidence of depression,” but found no hallucinations, no evidence of anxiety,
no evidence of anger (though Plaintiff complaiméénger), and no sudal thoughts. Tr. 370.

Furthermore, the Administration follows thdléwing guidelines for evaluating a claimant’s
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“mental ability”: “[a] limited ability to carry outertain mental activities, such as limitations in
understanding, remembering, and carrying out in§trns, and in respaling appropriately to
supervision, co-workers, and wagokessures in a work setting, yneeduce your ability to do past
work and other work.” 20 CFR 404.1545. Haeg Dr. Rosenberg found Plaintiff to be
“cooperative” and noted that her “m]emory appedrede intact.” He noted no limitations in
Plaintiff's ability to carry out mental activitee Finally, Dr. Rosenlrg assigned Plaintiff a
Global Assessment of Functioning (“GAF”) ratingGH, which, as Plaintiff concedes, indicates
“[sJome mild symptoms . . . OR some diffilty in social, occupational, or school

functioning . . ., but generally functioning pretisell . . . .” Am. Psychiatric Ass’n, Diagnostic

and Statistical Manual of Mental Disordé#sh ed. 2000) (“DSM-IV-TR”f. Therefore, the ALJ

properly found that Plaintiff’'s deprsi®n was not a severe impairment.

However, Plaintiff is correan her contention that, eveiithe ALJ was correct in
determining that her depression was not severegrtheless the ALJ edén failing to factor
Plaintiff's claims of depression into the RFC arsad. As the Third Circuit has explained, where
the ALJ “discount[s] pertinent evidence beftie in making his residual functional capacity
determination,” he must “consider andpkain his reasons” for doing so. Burnett v.

Commissioner of Smal Sec. Admin.220 F.3d 112, 121 (3d Cir. 2000). The ALJ is permitted to

“weigh the credibility of the evidence”; howevée must “give some indication of the evidence

which he rejects and his reasorf(g)discounting such evidence.” ldin the absence of such

® Plaintiff correctly points out that the Social Securitynfidistration does not explicitly endorse the use of the GAF
scale in disability deterimations because that sedboes not have a direcbrrelation to the severity requirements
of these programs.” 65 Fed. Reg. 50746, 50764-65 (Aug. 21, 2000) (Soc. Sec. Admin., Revised Medical Criteria for
Evaluating Mental Disorders and Traumatic Brain Injygmphasis added). The Administration does not, however,
state that the GAF scale should not be used in evaluaftgintiff's claimed impairmeat Furthermore, in this
case, the GAF score assignedPtaintiff appears to match Dr. Rosenberg'’s other findings.
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an indication, the reviewing cowannot tell if significant probativevidence was not credited or

simply ignored.” _Cotter v. Harrj$42 F.2d 700, 705 (3d Cir. 1981).

In this case, the ALJ properly evaluated Rifis depression to determine that it was not
severe. Tr. 13. However, after making thietermination, the ALJ neglected to factor
Plaintiff's depression into the RFC analysiad he failed to offer a reason for leaving
Plaintiff's depression out of that analysis. Tr. 16 at 1 5 (failing to list depression in assessment
of Plaintiff's residual functional capacity). (20 CFR 404.1545 (In evaluating RFC, “[w]e
will consider all of your medically determinabtapairments of which we are aware, including
your medically determinable impairments tha aot ‘severe’ . . ..”). Moreover, the ALJ
failed to include any depressioelated impairments in the hypothetical question posed to the
vocational expert. Tr. 44. Thus the ALJ’s failtoeeither consider Rintiff's depression in
evaluating her RFC or to offer a reasondmcounting it was ungpported by substantial
evidence.

E. The ALJ Did Not Err in Failing to A ccount for an Unsigned Medical Evaluation

Plaintiff next takes issue with the ALJ’s faiuto develop the record further with regard

to an unsigned medical report from an unknown source who, it appears, did not examine the
Plaintiff. SeeTr. 380-83. Generally, an ALJ may giweight to the opinions of non-examining

state physicians when the administratrecord supports those opinions. Seees v. Sullivan

954 F.2d 125, 129 (3d Cir. 1991) (noting that ardAhay consider opinions of non-examining
state agency physicians whé&se opinions contradict the opins of treating physicians).
However, this Court has found that, where the sigeaof a state agenghysician is illegible,
and the “qualifications of [the] physician do ragpear in the record,” the ALJ may accord no

weight to the physician’spinion. Patterson v. Astru2011 U.S. Dist. LEXIS 92876 at *25
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(citing Cannon v. Heckle627 F. Supp. 1370, 1375 (D.N.J. 1986) (“Since the [non-examining

physician’s] signature is illegible and the naamel qualifications of the physician unknown, the
form should have been given meight.”) (internal citations omitted)). Thus, if the ALJ relied
on a medical report from an unknown officitde Court may vacate the ALJ’s opinion and
remand the matter on these grounds alone.

In this case, although the record containsllegibly signed report from an unknown
source, and the ALJ’s opinion refers to that soutee ALJ notes that it “gives little weight to
[that] assessment.” Tr. 18. Moreover, the ALXsatment of the report reflects that the ALJ did,
in fact, give no weight at all tthe assessment. The ALJ indesathat the unsigned report “does
not offer any medical evidence to support its dasions,” and also stas$ that “the findings
appear to be internalipconsistent.”_Id(noting that the unsigned report finds “no limitatibns
on Plaintiff's ability to walk oistand, but also “finds that theaginant is unable to sit for six
hours in a workday”).

Thus the ALJ did not give any weightttte anonymous medical report. However,
Plaintiff argues that the ALJ shoufdive made inquiries into the angpf the report. It is true
that the ALJ had a duty “to investigate the $aghd develop the arguments both for and against
granting benefits.”_Sims v. Apfeb30 U.S. 103 (2003). There aaps to be no justification,
however, for the notion that it is incumbent upornAad to inquire into tlke authorship of each
report in a claimant’s voluminousedical records. The coudsnply point out that, if the
authorship of a given record is uncertain, that record should not beajiyeveight—and in this
case, the ALJ accordingly did not give the unsigned report any weight.

Plaintiff also argues that the ALJ failedftdly develop the record with regard to

Plaintiff's depressionHowever, there is no basis foraRitiff's assumption that the ALJ
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required more evidence than that which was énrdctord to make a conclusive determination
that Plaintiff’'s depression was not severe. Though an ALJ has a duty to develop the factual
record in each case, this doex include a duty to order more examinations simply because a
Plaintiff does not manifest severe impairment.
F. The ALJ Failed to Make Proper FindingsRegarding the Functionality of Plaintiff's
Hands

Finally, Plaintiff complains that the ALJ eddy using a flawed hypothetical situation to
assess the jobs that Plaintiff's RFC would allosv to perform. As indicated in Section 1.D
supra at the hearing before the ALJ, the ALJ preed the vocational expert with a hypothetical
guestion that included the Riéif's physical limitations, agstablished through the medical
record and Plaintiff's testimony. As parttbiat hypothetical, the ALasked the vocational
expert to “[a]ssume this inddual can handle and feel only arfrequent basis with the non
dominant left hand.” Tr. 44. BhALJ’s hypothetical question, Pheiff argues, did not include a
limitation on the hypothetical worker’'s domindrand; thus, Plaintifbbjects, the vocational
expert presented the ALJ with categoriegmiployment that required use “primarily” of the
dominant hand “on a frequent basis.” Tr. 45.

It is unclear from the record to what ext®laintiff is limited in the use of her hands,
specifically with regard to which hand is more limited. The Court notes Plaintiff's testimony
that, although the paishe experienced “wdmoth right and left’-sided, itis basically left sided
right now.” Tr. 30 (emphasis added). Thus &LJ may have concentrated his hypothetical
guestion on the limitations of Plaintiff’s non-dorant hand because Plaintiff's statement led
him to the conclusion that the pain in her leind was more severe. However, the ALJ opinion

indicates that, according to thecational expert’s testimony, dtiff “had no transferable
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skills, because of limitationsith the use of her righttand.” Tr. 19 (emphasis added). If this is
the case, then Plaintiff is cootehat the ALJ should have imcled in his hypothetical question a
limitation on the function of the hypothetical worleedominant hand. It is possible that the ALJ
erroneously wrote “righbhand” where he meant to write “left hand” in his opinion; however, the
Court declines to speculate on what the ALJ meagiven that there is medical evidence that
would support a finding of pain in both Plaintgfftight and left hands. The Court therefore finds
that, in failing to adequately develop the rectréddress potential limtians on the function of

Plaintiff's right hand, the ALJ “fail[ed] to s®lve[] a conflict a created by countervailing

evidence.”_Wallace v. Sec'’y of Health & Human Serv&2 F.2d 1150, 1153 (3d Cir. 1983)
(citations omitted). The ALJ’s decision istiefore unsupported by substantial evidence.
. CONCLUSION

For the foregoing reasons, the Court fitftlst substantial evehce does not support the
ALJ’s determination that Plaintiff is not entitléal DIB. As a result, the Court will vacate the
ALJ’s decision and remand the matter to the ALJ for further proceedings consistent with this

Opinion. An appropriate der shall enter today.

Date: 9-26-2011 /s/ Robert B. Kugler
ROBERTB. KUGLER
Lhited States District Judge
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