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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

HAROLD LEONARD,

Raintiff,
Civil No. 10-6625(RBK/JS)
V.
OPINION
UNITED STATES DEPARTMENT OF
THE TREASURY,
INTERNAL REVENUESERVICE,

Defendant.

KUGLER , United State®istrict Judge:

This lawsuit for documents pursuant to Freedom of Information Act (“FOIA”) comes
before the Court on the motion of the Unitedt& Department of the Treasury, Internal
Revenue Service (“Defendant” dRS”) for summary judgment on the claims of Harold
Leonard (“Plaintiff’), and Plaintiff’'s cross-nion for summary judgment. Because Defendant
has not submitted necessary information to the Gegarding one of Plaintiff’'s FOIA requests,
and because Defendant failed to timely resporflaintiff's other FQA request, the Court
denies without prejudice both Defendant’s motior summary judgment and Plaintiff's cross-
motion for summary judgment.

l. BACKGROUND

Plaintiff has made two FOIA requests to Defendant. First, Plaintiff has requested “any

and all IRS Form 211 and IRS Form 211A filed by anyone, bearing my name (Harold L.

Leonard) and/or my social security number , for tax years 1997 through 2009.” Letter from
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Harold L. Leonard to Internal Revenuer@ee, Disclosure Office 2 (Aug. 2, 2010), Am.
Compl., Ex. A (“211/211A Requeketter”). The IRS identifies Forms 211 and 211A as its
“whistleblower” forms, which are “used to subrariginal information to the Service and claim
an award if the information leads to taxes baialiected.” Def.’s Br. in Support of Summ. J.
(“Def.’s Br.”), 1. Finding that exemptions undetJ.S.C. 8§ 552(b)(3)Yp)(7)(A), (b)(7)(C), or
(b)(7)(D) applied to Plaintif§ FOIA request, Defendant denied the request on August 31} 2010.
Letter from Rhonda O’Reilly, Disclosure Manag® Dr. Harold L. Leonard (Aug. 31, 2010),
Am. Compl., Ex. E. Plaintiff appealed the denial of his request. Letter from Harold Leonard to
IRS Appeals, FOIA Appeals @V. 3, 2010), Am. Compl., Ex. Gefendant responded that the
Plaintiff failed to appeal within the 35 g provided by the governing regulations, and
accordingly Plaintiff's appeal was untimely aowlld not be considered. Letter from Dale
Medsker, Appeals Team Manager to Harold &onard (Dec. 7, 2010), Am. Compl., Ex. H; see
also26 C.F.R. 8 601.702(c)(10)(i) (“The requesteyraabmit an administrative appeal to the
Commissioner of Internal Revenhg letter that is postmarkedtin 35 days aftethe later of
the date of any letter of notifation” of the kind provided for ithe regulation.). Plaintiff was
advised that he may file a complaint in the Unifdtes District Court for the District where he
resides._Id.

Plaintiff has also requested “any and all documprasided to the IRS by anyone (or
entity), including but not limited to legal settlentgrallegations of income, letters, complaints,
etc., bearing my name (Harold L. Leonard) andigrsocial security number . . ., for tax years

1999-2009.” Letter from Harold L. Leonard tdédmal Revenue ServicBjsclosure Office 2

(Aug. 2, 2010), Am. Compl., Ex. B. @&htiff sent this more general request on the same date as

! Defendant now argues that these exemptions apply offlgrto 211, and that FOIA exemption (b)(6) applies as
well. Def.’s Br., 1. As to the 211A Form, Defeard claims that only the (18] exemption and (b)(7)(A)
exemptions apply. Id.



his request for the 211 and 211A forms (“211/2Hd&quest”). The individual responsible for
processing the claim, Jeanne Willis, mistakeodyieved that the second request (“General
Request”) was a duplicate of the first request, an@ result, she ditbt process it. Decl.

Jeanne M. Willis (“Willis Decl.”), Disclosure ®gialist, at 1 11-12. Defendant now argues that
the General Request is “imperfeas it fails to reasonably desxe the documents being sought,

and thus was not a proper FOIA request.” Def.’s Br., 19; sedMilis Decl. at 1 13.

Il. STANDARD
Summary judgment is appropieavhere the Court is satisfidgioat “there is no genuine
issue as to any material factchthat the movant is entitled jjcdgment as a matter of law.” Fed.

R. Civ. P. 56(c); Celotex Corp. v. Catret?7 U.S. 317, 330 (1986). A genuine issue of material

fact exists only if the evidee is such that a&asonable jury could find for the nonmoving party.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). \Wihthe Court weighs the

evidence presented by the partigghe evidence of the non-movai#t to be believed, and all
justifiable inferences are twe drawn in his favor.”_ldat 255.
The burden of establishing the nonexistence ‘@fenuine issue” is on the party moving

for summary judgment. Aman €ort Furniture Rental Corp35 F.3d 1074, 1080 (3d Cir.

1996). The moving party may satisfy its bur@déther by “produc[ing] evidence showing the
absence of a genuine issue of material factiyot'showing’'— that is, pointing out to the
district court—that there ian absence of evidence to support the nonmoving party’s case.”
Celotex 477 U.S. at 325.

Once the moving party satisfies this initial burden, the nonmoving party must “set out
specific facts showing a genuirssue for trial.” Fed. R. Civ. P. 56(e). To do so, the nonmoving

party must “do more than simply show that thex some metaphysical doubt as to the material



facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Cefp5 U.S. 574, 586 (1986). Rather, to

survive summary judgment, the nonmoving partystrimake a showing sufficient to establish

the existence of [every] element essential to that party’s case, and on which that party will bear
the burden of proof at trial.”_Celote477 U.S. at 322. Furthermore, “[w]hen opposing

summary judgment, the nonmovanay not rest upon mere allegatiphst rather must ‘identify
those facts of record which walitontradict the facts iden#fd by the movant.”_Corliss v.

Varner, 247 F. App’x 353, 354 (3d Cir. 2007) (quotingrPAuth. of N.Y. & N.J. v. Affiliated

FM Ins. Co, 311 F.3d 226, 233 (3d Cir. 2002)).

In deciding the merits of a party’s motiorr summary judgment, theourt’s role is not
to evaluate the evidence and decide the truthefmatter, but to determine whether there is a
genuine issue for trial. Andersofi77 U.S. at 249. Credibility terkminations are the province

of the factfinder, not thdistrict court. BMW, Inc. v. BMW of N. Am., Inc974 F.2d 1358,

1363 (3d Cir. 1992).
lll.  DISCUSSION

The Freedom of Information Act generallyopides a judiciallyenforceable right to
obtain access to federal agencyar@ls, except to the extent that such records, or portions

thereof, fall within one of nine exceptions. $eB.S.C. § 552(a)(3Lame v. U.S. Dep't of

Justice 767 F.2d 66, 68 n.1 (3d Cir. 1985). An agetcwhich a FOIA request has been

submitted has twenty days to determine whether to comply with a request, and must immediately
notify the person making the requesits determination. 5 3.C. § 552(a)(6)(A)(i). The

statute provides further that a requester dfmtleemed to have exhausted his administrative

remedies if the agency fails tomply with either of these deatks. 5 U.S.C. § 552(a)(6)(C).



A. Plaintiff's 211/211A Request

Plaintiff requests any 211 or 211A forms (@ileith the IRS. As explained above, these
“whistleblower” forms are intended to allowdividuals to report—and potentially receive a
reward for reporting—suspected tax violationsollyers. Plaintiff seeks access to those reports
“as a result of persistent harassment by [hishegid wife of 13-years,” whom he believes “has
been provoking the IRS to falsely pursue [him]tfog past ten years for her own financial gain
and spite.” 211/211A Request Letter.

When an agency receives a request for information, the FOIA requires the agency to
conduct a “reasonable search” for records itiight be responsive to the request. See

Abdelfattah v. United Statd3ep’t of Homeland Sec488 F.3d 178, 182 (3d Cir. 2007). The

Third Circuit has held that “[kje relevant inquiry is not ‘whleer there might exist any other
documents possibly responsive to the requestabier whether the search for those documents

was adequate.”_ldquoting Weisberg v. U.S. Dep'’t of JustiGel5 F.2d 1476, 1485 (D.C. Cir.

1984)). In this case, Defendant indicates, thioting Affidavit of Robert T. Wearing, Senior
Technician and Reviewer in ti@ffice of the Chief Counsel for the IRS, that his office provided
the Whistleblower Office with a copy of Plaiffis request, and determined where any Forms
211 or 211A could be found. Wearing Decl., BeBr., 1 5-6. Once the request Form 211A
was referred to the proper divisions in the prdpeations by Mary Ellen Keys, an attorney
under Mr. Wearing’s supervisiothose divisions conducted a comprehensive search of their
files. 1d.at 1 10-13. Ms. Keys then confirmed the lssof that search by initiating a review

of the results with the Disclosure Office. &t.§ 14. Another ingidual under Mr. Wearing'’s
supervision, Nancy A. Burcham, performed tiecessary search for any Forms 211 atl§. 15.

Ms. Burcham searched the inventory systermefWhistleblower Office for Plaintiff’'s name



and social security number, searched the IndmtnClaims Examination Unit, searched systems
containing the Whistleblower Officehistorical data, and reviemd the IRS’s Integrated Data
Retrieval System. Id[f 16-19. Mr. Wearing concludedatithe IRS “executed a thorough and
reasonable search for any Forms 211 and Forms #idtAnay have been filed with respected to
plaintiff.” 1d. at 20. The Court agrees.

Plaintiff argues that Mr. Wemg's affidavit should not beonsidered, since Mr. Wearing
did not perform the seard¢hmself, and therefore naot attest to its procedures. Pl.’s Br., 3-4.
However, Mr. Wearing’s Declaration avers thatsupervised the above searches. Moreover,
Defendant has now supplied affidavits from both Ms. Keys and Ms. Burcham, confirming the
searches described in Mr.@ating’s Declaration. Sd€eys Decl. and Burcham Decl., Def.’s
Reply Br. Accordingly, as to Plaifits 211/211A Request, the Court finds thia¢ Wearing,
Keys, and Burcham Declarations satisfy the requamt that, “[tjo demorigate the adequacy of
its search, the agency should paw®/a reasonably detailed affidia setting forth the search
terms and the type of search performed, andiangethat all files likelyto contain responsive
materials . . . were searched.” Abdelfatté#8 F.3d at 182 (internal quotation omitted).

Having conducted the above reasonakelgrch, Defendant presents a “Glomesponse”
in reply to Plaintiff’'s request for information—this, Defendant neitheoafirms nor denies the
existence of responsive documehtBefendant further claimthat, were any responsive
documents to exist, they would fall under oneéhaf FOIA exemptions. In general, where an

agency invokes an exemption to the FO#e agency “must provide a detailed public

%2 The term “Glomaresponse” refers to the Hughes Glomar Exp|deelarge vessel publicly listed as a research
ship,” which reporters suspected was actually ownedpadated by the United States. Phillippi v. Central
Intelligence Agency546 F.2d 1009, 1011 (D.C. Cir. 1976). The Glomar Expleeeame the subject of a FOIA
request in Phillippi v. CIAwherein news organizations sought information related to an allegedly secret operation
by the United States government. ld. Phillippi, the CIA asserted that it could not admit or deny the existence of
documents related to the Glomar Explorer




justification for its claims of exemption.Lame v. United States Dep’t of Justié&4 F.2d 917,

921 (3d Cir. 1981). Moreover, “fi]s justification musbe accompanied by an index that ‘would
correlate statements made in the Government’s refusal justification with the actual portions of

the document.”_Id(quoting_Vaughn v. RoseA84 F.2d 820, 827 (D.C. Cir. 1973). Thisis

generally referred to as a "Vaughuex.”

Here, having proffered its Glomegsponse, Defendant has not submitted a Vaughn
index. Plaintiff argues that this in violation of the FOIA.Defendant asserts that exemption
(b)(3) exempts from disclosure any matters #rat“specifically exempted from disclosure by
statute” (other than the FOIA itself). 5 UCS8 552(b)(3). Defendant cites 26 U.S.C.

8 6103(e)(7) as the statute trigigg FOIA’s (b)(3) exemptionrad thus prohibiting disclosure.
That statute provides that tax]4§turn information with respect to any taxpayer may be open to
inspection by or disclosure . if the Secretary determinesatisuch disclosure would not
seriously impair Federal tax administratior26 U.S.C. § 6103(e)(7):Return information”
includes “whether the taxpayer'suen was, is being, or will be examined or subject to other
investigation or processing, any other data, received by, recorded by, prepared by, furnished
to, or collected by the Secretarythvrespect to a return or witkespect to the determination of
the existence, or possible existenof liability . . . .” 26 US.C. § 6103(b)(2)(A). Therefore,
Defendant argues, “even the mere fact of thstemce of the Forms 211 and 211A falls within a
FOIA exemption,” because providing Plaintiffth those forms—if they exist—would be
informing Plaintiff that he may be under investign by the IRS, and thefiore would constitute

“return information” in the meaning ofegtion 6103(e)(7). Def.’s Br., 8; see alsfearing

Decl., | 21.



The Third Circuit has ackndedged that, where a Glom@sponse is appropriate, a
Vaughnindex does not need to be produced: “Iruansual case the agency may not be able to
provide the detailed index which Vaughn requiresause such an index could reveal the very
information that the agency clainssprotected from disclosure.” Lam@54 F.2d at 921. Even
in such an “unusual case,” however, “[tlhe agen. . must still provide a ‘public affidavit
explaining in as much detail as possilited basis for the claimed exemption.” [@his “will
alert the requester and the court to the base@#harh the government is resisting disclosure so
that, at the least, the government’s theogy be contested by the requester.” ad22. In this
case, the Wearing Declaration in concert witliebdant’s brief may beansidered sufficient to
meet the minimal requirements of puldiescription for a case invoking a Glommasponse.
However, the Third Circuit has also held thagardless of whether invocation_of Glornsar
proper, “the district coirmust have furnished to it, in whagform, public or private, all of the
detailed justifications advaed by the government for non-disclosure. The government must
also give the court an opportunity to reviewth# materials which the government claims to be
exempt, even though the decision whether to inghese materials remains with the district
court.” Id.

In this case, Defendant has failed to divis Court the oppauhity to review the
materials—if they exist—that Defendant claiar® exempt. Moreover, and more importantly,
the Court finds that this case is not soceptional” that the defendant government agency
requires the secrecy a Glomrasponse provides. Lameb4 F.2d at 922. Though Plaintiff
overstates the point in arguingatiGlomar responses are tgplly utilized by the Central
Intelligence Agency to avoid disclosing national secrets,” it does appear that the Glomar

response is more often used in cases inmglviational issues genéyatouching important



security concerns (like the Phillippase itself). Pl.’s Br. i@pposition to Summ. J. (“Pl.’s Br.
Opp.”), 6. For example, Defendant cites Wolf v. @b the very broad proposition that a
Glomarresponse is permitted any time “even caoniirg or denying the exisnce of the records
would itself ‘cause harm cognizable undefsin] FOIA exception.” Def.'s Reply Br., 4
(quoting Wolf v. CIA 473 F.3d 370, 374 (D.C. Cir. 2007). However, Wisklf reads “the CIA
may refuse to confirm or deny the existenceegbrds where to answtre FOIA inquiry would
cause harm cognizable under[sic] FOIA exception.”_Wolf473 F.3d at 374 (internal
guotation marks omitted) (emphasis added).

TheGlomarresponse has also been invoked in-GdA matters as well—specifically,
where information speaking to the existentan investigation would compromise the

investigation._See, e,d.ewis v. United States DOQJ33 F. Supp. 2d 97, 113 (D.D.C. 2010)

(finding that a Glomar response was approptaeause, “[i]f the DEA were to confirm the
existence of investigative records pertaininfthe] Special Agents [in question] . . ., the DEA
necessarily reveals the informatiis Glomar response was appropriatdn the case at bar, the
Court does not find that Defendant has showntti@mere existence of whistleblower forms
filed about Plaintiff would lead to the necessaoyclusion that an IRS investigation has been
undertaken against him. MoreovBiaintiff's FOIA request itseléxplains that Plaintiff believes
his estranged wife “has been provoking the IR&lsely pursue [him] for the past ten years,”
211/211A Request Letter; accordingit is not clear that disclosel of the existence of Forms
211 and 211A will offer Plaintiff any further incentive “to alter or destroy evidence” than he
already has. Wearing Decl., 1 21. Finallyfé@elant does not offer any examples of cases
wherein a Glomaresponse has been utilized by the tBR&ddress a FOIA request for Forms

211 and 211A—or any other kind of request tolR8. Given that cases necessitating a Glomar



response have been deemed “exceptional” by tivel Qircuit, this Court does not find that a
Glomarresponse is necessary here, and will not expand the use of the response to this case.
Of course, if 211 or 211A Forms exist, thegy very well be outside of the FOIA’s
disclosure mandate as a resulthad (b)(3) exception, or another oofethe FOIA’s exemptions.
Nevertheless, Defendant’'s Glomasponse is inappropriat&dhe Court accordingly orders
Defendant to submit to the Court a private Vaugtdex for in cameraeview “correlating
justifications for non-disclosungith the particular portions dhe documents requested”—if,
indeed, such documents exist. La®®4 F.2d at 922. The Court further orders Defendant to
provide to the Court any materidtsat are responsive ®laintiff's 211/211Arequest, so that the
Court may, if it deems necesgareview them in cameraSeed. (“The government must also
give the court an opportunity teview all the materials whicthe government claims to be
exempt, even though the decision whether to ingbese materials remains with the district
court.”). Id.

B. Plaintiff's General Request

Plaintiff also submitted a General Request for information to the IRS. A FOIA request
must “reasonably describe” the records soughd party.” 5 U.S.C. 88(a)(3)(A)(i). Federal
regulations clarify that a reasdaa description provides “reasonglsiufficient detail to enable
the IRS employees who are familigith the subject matter of the request to locate the records
without placing an unreasonable burden upon ti&"IR6 C.F.R. § 601.702(c)(5)(i). Plaintiff
requests “any and all documept®vided to the IRS by anyolfer entity), including but not

limited to legal settlements, allegations of income, letters, complaints, etc., bearing [his] name

and social security number. General Requese Qdurt agrees with Defendant that this highly

10



generalized request, essentialgjuesting any materials beariRfintiff's name or social
security number, places an unreasonable burden upon the IRS.

However, the Court cannot agree with Defendant’s argument that, because the General
Request was improper, Plaintifas not exhausted his adminisitra remedies, and the Court
lacks jurisdiction over the regsie Federal regulations reqaithat, where a requester
improperly describes the records being sought, “the requester shall be@dtordpportunity to
refine the request,” which “may involve a cergnce with knowledgeablBS personnel at the
discretion of the disclosure officer.” ZGF.R. § 601.702(c)(5)(i). Further emphasizing
Congress’s commitment to having the IRS diselanexempt information to those who request
it, the regulations go on to exphaihat “[tlhe reasonable degation requirement shall not be
used by officers or employees of the IntefRavenue as a device for improperly withholding
records from the public.”_Id.

In this case, not only hasd#htiff has not been offered apportunity to refine his
request, but he also never received a respoinsey kind from Defendant as to his General
Request because his request was inadvertempisoperly processed. Accordingly, Defendant
did not follow the statutory requirement tha¢ldch agency, upon any request for records made
under paragraph (1), (2), or (@)this subsection, shall . . .téemine within 20 days (excepting
Saturdays, Sundays, and legal public holidaysy #feereceipt of any s request whether to
comply with such request and shall immediatedyify the person making such request of such
determination and the reasons therefor . .5 13.S.C. 552(a)(6)(A)(i).The statute further
explains that if the agency fails to complith the applicable time limit provisions of this
paragraph,” the person “making ajuest to any agency for recerdnder paragraph (1), (2), or

(3) of this subsection shall beadeed to have exhausted his axiistrative remedies with respect

11



to such request . ...” IdContrary to the Defendant’s argent, therefore, Plaintiff must be
deemed to have exhausted his administratineedees. As required by statute, Defendant must
respond to Plaintiff's General Request, and dffi@intiff an opportunityto refine his request
such that it reasonably descsie information being sought.
IV.  CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgmeBNEED
without prejudice. Plaintiff's crossotion for summary judgment is alB&ENIED without
prejudice. Defendant is orderéo submit to the Court a Vaughmdex addressing Plaintiff's
211/211A Request, and any responsive matethat may exist, for in cameraview.
Defendant is further ordered to respond t@imiff’'s General Requesgiving Plaintiff an

opportunity to refine his request for inforiwan. An accompanying order shall enter today.

Dated: 3/9/2012 /s/ Robert B. Kugler
ROBERT B. KUGLER
Lhited States District Judge
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