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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

ROBERT F. McHALE and DELILAH
A. McHALE,
Civil No. 12-1363 (RBK/AMD)
Plaintiffs,

V. : OPINION

RALPH J. KELLY,

Defendant

KUGLER, United States District Judge:

This matter arises out d¢?laintiffs Robert F. McHale and Delilah A. McHale’s
(collectively, “Plaintiffs”) allegationsof fraud,“aggravated negligen¢eand breach of fiduciary
duty on the part of their erstwhile attorney Defendant Ralph K#lgfendant”) Currently
before theCourt is Defendant’s motion to dismiss Plaintiffs’ Compl&amtfailure to state a
claim upon which relief can be grantegee Fed. R. Civ. P. 12(b)(6). For the reasons stated
below,as well asertain ofthose stated in the Court’s earlier dispositidilaintiffs’ claims,see
McHalev. Kelly (McHalel), No. 11-143, 2011 WL 4899987 (D.N.J. Oct. 14, 2011), the Court
holds thatPlaintiffs’ cause of actiofor fraud isresjudicata; in addition, theicauses of action
for negligence and breach of fiduciary duty baered by Pennsylvania’s statute of limitations.
Thus, Defendant’s motion to dismiss will be granted.

l. Factual Background and Procedural History
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The Court provided a full summary of the facts underlygrantiffs’ claim inMcHale.

Id. at **1-2. A full recapitulation is not necessary here. Ratheavill suffice to notethe
following™: on July 12, 199%laintiff Robert McHalevas injured ire. motor vehicle accident
during the coursef his employnent. Plaintiffs hired Defendant to represent them in bringing
various claims arising from his injuriesor a number of reasons, Plaintiffs were dissatisfied
with the legal services provided by Defendant. Tiiled suit against hinin this Court on
Jaruary 10, 2011, assertirtggo causes of action: first, that Defendant had violdbe New
Jersey Consumer Fraéat, N.J. Stat. Ann. 886:8-1 et seq. (2011) second, that Defendant
committedlegal malpracticén his representation of Plaintiff$See McHale |, 2011 WL 4899987
at **1-3.

The Court dismissed both Counts of Plaintiffs’ Complaint. With respect to the New
Jersey Consumer Fraéat claim, the Cou noted the settled opinion biew Jersey courts that
attorneysservices “fall within the learned professional exception” to the statutethand
therefore Plaintiffs could not sustain a claim against their former attorneytdrasis. Id. at *3
(citing Vort v. Hollander, 607 A.2d 1339 (N.J. App. Div. 1992)).

The Court also dismissed Plaintiffs’ legal malpractice claim. Sitting in diversity and
applying New Jersey choice of law principléshe Court determined that Pennsylvania exhibited
the “most significant relationship to the occurrence and the parfigsat *7 (quotingRest.

(Second) of Conflict of Laws 8 145(1) (1969)). Thus, Pennsylvania law, including its two year

! As always, for the purposes of ruling on a defendant’s motion maististhe Court accepts as true the factual
allegations set forth in a plaintiff's complairftowler v. UPMC Shadyside, 578 F.3d 203, 21@1 (3d Cir. 2009)
(citing Ashcroft v. Igbal, 556U.S. 662, 678 (2009).

% Federal courts sitting iniwersity “determine which state’substantive law applies by applying the chaité&aw
rules of the jurisdiction in which the court sit&éarcia v. Plaza Oldsmobile LTD., 421 F.3d 216, 219 (3d Ci2005)
(citing Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 4871941)). New Jersey applies the “most significant
relationship” test set out in thRestatement (Second) of the Conflict of Laws. P.V. exrel. T.V. v. Camp Jaycee, 962
A.2d 453 (N.J2008).



statute of limitations on claims for tortious conduct like legal malpractice, applied ttiffaain
claim. After finding thathelimitations period began to run on November 8, 2006, the Court
held thatPlaintiffs’ action, filed in early 2011, was tinmrred, and thus had to be dismissed
upon Defendant’s motionld. at *9.

Undeterred by the disposition iMcHale |, Plaintiffs hae nowreasserted claims against
Defendant. Specifically, their ne@omplaintstates threeauses of action, all sounding in tort.
First, Plaintiffs allege that Defendant is liable for fra@bmpl. First Cause of Actionn
support of this new legah¢ory, Plaintiffs allege virtually the identidacts they asserted their
time-barred legal malpractice claim iMcHale |: Defendant advised Plaintiffs to pursue an
“uninsured motorist” claim with the insurer of Plaintiff Robert McHale’s foremaployer 1d. at
19. Defendant ultimately negotiated a settlennbehalf of Plaintiffs with the insurdtiberty
Mutual, in the amount of $725,000d. at{ 13. Thereafter, in July 2004, Plaintiffs leartieat
Mr. McHale’s workman’s compensation coverage would be cut “to less than 40%” of what they
had been expectindd. at{ 14. In 2006, Plaintiffs learned that Defendant had erred in his
prosecution oPlaintiffs’ related personal injury litigatian a New York state court by serving
the wrong party to the suitd. at§ 192 In November of that same year, Plaintiffs learned that
Defendant’s advice to bring the uninsured motorist claimalssprobably in error.ld. at{ 20.
The new allegation in this complaint, however, is that, upon receiving documents from
Defendant during the course of discovery inlaHale | litigation, Plaintiffs learned for the

first timein September 201that Defendant waallegedly awar®f theseerrorsprior to 2006 but

3 Apparently, the truck that collided with Defendant Robert McHalefscoke on July 12, 1999 had been rented from
the Ryder Truck CompanyMcHale v. Anthony, 895 N.Y.S.2d 367, 368 (N.Y. App. Div. 2010). Defendant, while
representing Plaintiffs in a personal injury case in New York state cenrgdsthe incorrect Ryder entityd. at

368-69 (describing the difference between Ryder Truck Rental, Inc., wiashtve correct entity, and RydERS,

Inc., which was the incorrect entity and the one that actually received timesarprocess). Plaintiffs maintain

that this error resulted in a loss of $1 million in available insurance gere@omply 23(b).
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failed to apprise Plaintiffs of themd. at{122(a)(c). Thisallegedconcealment, Plaintiffs
assert, amounts to fraudd. at{ 23.

The Complaint’'s Second Cause of Actgiates a claim for “aggravated negligence.”
The allegations supporting this cause of actiolagely the same dhose found irthe
Complaint’s First Cause of Actiobefendant misrepresented himself as qualified to handle
Plaintiffs’ worker’'s compensation claim; he made mistakes by serving thegwenty in
Plaintiffs’ personal injury suit; after learning about these mistakes,lbd fa tell Plaintiffs
about them.ld. at 129, 31(a), 31(c).

Finally, Plaintiffs’ Third Cause of Action alleges that Defendant bredehfiduciary
duty to Plaintiffs because during negotiatiovith Liberty Mutualon the uninsured atorist
claim, Defendant “consider[ed]” the insurer’s initial settlement a¥fe$250,000, rather than
“negotiatingfrom a higher amount of at least . . . $900,000[] at the start of the negotiations as
[Defendant] had told [Plaintiffs] previously.ld. a §33(a). Plaintiffs cite this as evidence that
Defendant “was not negotiating in good faith on [their] paltl” Plaintiffs assert that they did
not learn of Defendant’s “consideration” of the lower settlement figure thvetyl received
certain docurants in discovery during thdcHale | litigation in September 2011d. at{ 34.

. Discussion
A. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) allows a court to dismiss an actitaldoe to
state a claim upon which reliefrcéde ganted. Where, as here, a complaimagty comes to
this Courtpro se, the Court must construe the complaint liberallshiat plaintiff's favor. Haines
v. Kerner, 404 U.S. 519, 520-21 (1972)nited Satesv. Day, 969 F.2d 39, 42 (3d Cir.1992)n

suchcases,te Court must “accept as true all of the allegations in the complaint and all



reasonable inferences that can be drawn therefrom, and view them in the light mobtddaora
the plaintiff.” Morsev. Lower Merion School Dist., 132 F.3d 902, 906 (3Cir.1997). Seen in
this light, a complaintwvill survive a motion to dismiss if it contains sufficient factual matter
“state a claim to relief that is plausible on its facAshcroft v. Igbal, 556 U.S. 662, 677 (2009);
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).

To make this determination,court conducts a thrgeart analysis Santiago v.
Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010). First, the court must “tak[e] note of the
elements a plaintiff must plead to state a claimal”(quotinglgbal, 556 U.S. at 675 Second,
the court should identify allegations that, “because they are no more than conclusions, a
entitled to the assumption of truthld. at 131 (quotindgbal, 556 U.S. at 680" Finally, “where
there are wie-pleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement for relidf.(quotinglgbal, 556
U.S. at 680 This plausibiity determination is a “contexdpecific task thatequires the
reviewing court to draw on its judicial experience and common seigigal, 556 U.S. at
679. A complaint cannot survive where a court can only infer that a claim is merelyg@ossibl
rather than plausibleld.
B. Choice of Law

As an initial matter, as was the casdcHale |, it is necessary for the Court, sitting in
diversity,to determine which law applies to Plaintiffs’ claims. The Court finds that Plaintiffs

have not allegednynew facts in their current Complaint thatwealter Court’s choicef-law

* Even under the liberal pleading standards afforde ae plaintiff, the Court need not credit such a party’s “bald
assertions” or “legal conclusionsHaines, 404 U.S. at 52@1; Day, 969 F.2dat42.
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analysisin McHalel. Thus, Pennsylvania law will apply to all three of Plaintiffs’ causes of
action?
1.  Analysis

A. Fraud Claim

® Plaintiffs, strongly in favor of applying New Jersey law in thednstase rather than Pennsylvania laterapt to
distinguish their earlier legal malpractice claim based on negligencénigh the Court held Pennsylvania law
should apply) from their current intentional rdisclosure claim based on fraud. Specifically, they direct the
Court’s attention todnguage from the Restatement (Second) of Conflict of Laws sugg#sinn claims alleging
fraudulent misrepresentation, the place of the injury is “less sigrifibanause in such cases, there may be “little
reason in logic or persuasiveness to say time state rather than another is the place of injury.” Cdr2gl (citing
Restatement (Second) of Conflict of Lai&45 cmt. f (1971)). In addition, Plaintiffs quote the following language
“the local law of the state where the parties are domicilednay be applied to determine whether one party . ..
may be held liable to the other only for injuries resulting from intenitiomaduct or from some aggravated form of
negligence . . . .1d. (citing Restatement (Second) of Conflict of Lag&45 cmt. d (1971)).

While Plaintiffs correctly quote the language of the Restatement, theyf&ited to convince the Court that these
comments alone are enough to alter the chofdaw analysis conducted McHalel. First, the language cited is
notbinding on the Court, but is simply advisory in nature. Second, the Courstartss comment f to provide
courts with flexibility in its choiceof-law analysis in cases involving alleged fraud; that is, it serves as aniamvitat
to courts in such casés give less weight than might otherwise be accordeitherthe location of the alleged
injury or the conduct causing the injurgee Restatement (Second) of Conflict of La8&145 (2)(a)(b). But even
granting Plaintiffs this point, the effect woudé simply to dilute the significance of the relationship between
Pennsylvania and Plaintiffs’ tort claims. It does little affirmativelgttengthen the significance of the relationship
between those claims and the state of New Jersey. As it stands, alif®tzant offer in the way of factual
allegations to support their argument that New Jersey law should apy Rldaintiffs are citizens of and currently
reside in New Jersey. Comfill. Notwithstanding this fact, the Court finds that thegmeen of their claim still
involves an attorney they hired in Pennsylvania, a settlement agreemeitedgatPennsylvania (and which by
its own terms is governed under Pennsylvania law), and a personal injwyitdiled in New York. Thus, even
following the Restatement’s suggestion that the “place of injury . . . noaplanportant role in the selection of the
state of the applicable lawsée Restatement (Second) of Conflict of Laws § 145 cmt. e (1971), the Cdurt stil
confidently reaches thenclusion that Plaintiffs’ claim for fraudulent misrepresentationrsg®efendant will be
decided in accordance with Pennsylvania law.

Finally, while the quoted language from comment d at first glanceaappery helpful to Plaintiffs’ argument,
when inderstood in its proper context it is entirely inapplicable. Comment d, tifleel issue involved,” is
concerned with the situation in which a court applies the law of diffetateissto different issues in the same case, a
practice known as “dépecagelones v. Southeastern Pa. Transp. Auth, No. 9:7179, 1993 WL 141646 at *3 (E.D.
Pa. Apr. 30, 1993) (misspelling the word as “depeadatbal Relief v. N.Y. Times Co., No. 0£8821, 2002 WL
31045394 at *10 (E.D. lll. Sept. 11, 2008¢ Robidoux v. Muholland, 642 F.3d 20, 26 (1st Cir. 2011) (citing
comment d for the proposition that “the law of a single jurisdiction is nassacily to be applied to all issues in a
particular case.”). The language quoted by Plaintiffs is meant toatasirhypothétal situation in which the state
where the injury occurred might supply the legal standard for acceptablectémdy, the duty, breach, and
causation elements of a tort claim) but the state in which a party is domvoildd supply the rule on whethar
party will be liable bnly for injuries resulting from intentional conduct”(as opposed to liakititysimply negligent
conduct) in the first placeSee Restatement (Second) of Conflict of La8&145 cmt. d (emphasis added). Thus,
despite Plaintiffs apparent hope to the contrary, this language provides no support for thetjomotiuesti the local
law where a complaining party is domiciled should amegy seto claims of alleged fraud.
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Althoughit relies on most of the same factual allegations as the claim for malpractice
asserted itMcHale |, Plaintiffs’ current claim for fraud is of a distinct character that merits
closer attention Essentially Plaintiffs allege that Defendant learnachis errorsin his
representation of Plaintiffs, but that he knowingly failed to inform them of theses eand that,
without such information, Plaintiffs suffered harm when, among other things, tregednito a
settlemenagreementvith Liberty Mutual. This can otherwise be understood as an allegation of
fraud by omissionWhile normallythe Court’stask would be to consider whether the complaint
properly alleges the elements of a fraud by omission claim under Pennsylvgraadiativen to
consider whether the claim may be barred by the applicable statute of limitdtefest of the
McHale litigation renders such analysis unnecessdngtead, the Court holds that Plaintiffs’
fraud claim isresjudicata and thereforenust be dismissed.

The doctrine ofesjudicata is rooted in the notion that a plaintiff be obliged present
in one suit all the claims for relief that he may have arising out of the same tramsactio
occurrence.”United Satesv. Athlone Industries, Inc., 746 F.2d 977, 984 (3d Cir. 1984). Thus,
resjudicata applies when three circumstancdxtain (1) there was a prior final gigment on the
merits “involving (2) the same patrties . . . and (3) a subsequent suit based on tbassera
action. Inre Mullarkey, 536 F.3d 215, 225 (3d Cir. 2008}ritical to the instant inquiry, when
the prior judgment was rendered by a fedeoalrt sitting in diversity, the preclusive effect of
that judgment would be that “which would be applied by state courts in the State Imtiadnic
federal diversity court sits.'Semtek Intern. Inc. v. Lockheed Martin Corp., 531 U.S. 497, 508
(2001). Appied to the present circumstances, ¢lem preclusive effect of a judgment rendered
by a federal diversity court located in New Jersey is that which wouddédea judgment

rendered by New Jersey state court under New Jersey principles of claim poeclMhile it



is a close question under New Jersey law, it appears that a dismissal of ancésatuie of
limitations grounds operates as an adjudication on the m&atdNalker v. Choudhary, 40 A.3d
63, 75 (N.J. Super. 2012) (“[S]hould the motiodge determine that the suit against [the
defendant] is barred by the statute of limitations, the grant of summary judgnjvattparty]
will serve as an ‘adjudication on the merits,” but only with regard to her.”).

In this caselMcHale | and the instnt suit involve litigation between the same parties. In
addition, while Plaintiffs assert a new legal theory in this second action, it @s/thle same
transaction as the earlier litigation: thatiissoncerndDefendant’s handling of Plaintiffs’
worker’s compensation and personal injury clafiBinally, when this Court dismissed
Plaintiffs’ claimsagainst Defendant for legal malpractioeMcHale | as barred under the
Pennsylvania statute of limitations, it was issuing a final adjuditaticthe mats as between
thoseparties. See Choudhary, 40 A.3d at 75. Thus, PHdiffs’ claim for intentional non
disclosure is barred as a matteredjudicata and must be dismissed.

C. Aggravated Negligence Claim

Despite Plaintif§’ attempt to characterize the Second Cause of Action in their Complaint
as involving “aggravated” negligence, the Court finds that Plait#te simply reassertedeir
legal malpractice claim against Defendant. Thus, for the reasons destrgveegr length in
McHalel, this claim is barred by Pennsylvania’s tyear statute of limitations for tortious
conduct. See Knopick v. Connelly, 639 F.3d 600, 606 (3d Cir. 2011) (citing 42 Pa.C.S.A. §

5524).

® The Court anticipates Plaintiffs’ objection that it was not untilMioeiale | litigation commenced that Plaintiffs
received documentgvealingthe allegedly fraudulent conduct of Defendant. Thus, Plaintiffht@rgue, they
were not in a position to assert a claim for intentionatdisnlosure when they first brought suithftHale I.
However, it is undisputed that Plaintiffs learned of this information asdfein against Defendant was still
pending. Thus, in order to preserve their fraud claim, the proper courst@ofwould have been &mend their
complaint against Defendant, rather than to reassert a second claim basechewtiegal theory after the first one
was dismissed as tirterred.



D. Breach of Fiduciary Duty Claim

Plaintiffs’ Third Cause of Action allegaekat Defendant breached his fiduciary duty to
his clients while conducting the 208éttlement negotiationsith Liberty Mutual This claim §
alsotime-barred under Pennsylvari@av. By their own admission, Plaintiffs were diisfied
with the settlement offers that Defendpnesented to them, and thaiyected Defendant to
“keep goingback” to the negotiating tablesee Compl. § 33. Thus, while they may not have
learned until later that Defendant was “considering” a lower settlement thiégryere certainly
aware of their alleged injuries during the settlement negotiations in 2004. ri-tirdyewere
aware that the Defendant’s conduct was the cause of their injury. Thetie¢éareause of
action accrued on the datetbE negotiationsSee Fine v. Checcio, 870 A.2d 850, 85(Pa.
2005). In addition, given their knowledge of both the fact and cause of their iheyynay not
rely onPennsylvania’'so-called ‘discovery rulé to toll the statute of limitationsSeeid. at 859
(holding that the discovery rule applies in cases “where a party neither kioowesasonably
should have known of his injury and its cause at the time his right to institute suit)arises
Accordingly, under Pennsylvania’s twgear statute ofimitations for tortious conduct, Plaintiff’s
claimfor breach of fiduciary dutis time-barred’ See Knopick v. Connelly, 639 F.3d 600, 606
(3d Cir. 2011) (citing 42 Pa.C.S.A. § 5524).
I1l.  Conclusion

For the reasons stated above, the Court findPaaitiffs’ claim for intentional non
disclosure is barred by the doctrineresjudicata. Further, Plaintiffs’ claims for aggravated

negligence and breach of fiduciary duty are barred by Pennsylvania’s sfdtaotgations.

" As an alternate basis for dismissal of this Third Cause of Action,dhg Botes that Plaintiffs have failed to plead
a necessary element of the prima facie case for breach of a fiduciary duty undehMaaimkw:specifically,that
“[tlhe defendant failure to act solely for the plaintiff's benefit was a real factor bmgibout plaintiff's injuries.”
See Baker v. Family Credit Counseling Corp., 440 F. Supp. 2d 392, 4146 (E.D. Pa. 2006) (noting the elements for
a breach of fiduciary duty claiomder Pennsylvania law).
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Thus,the Court will granDefendant’s motion to dismiss all three of Plaintiffs’ claindg

appropriate order shall issue today.

Dated: 12/5/2012 /s/ Robert B. Kugler
ROBERT B. KUGER
United States District Judge
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