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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

KAREN E. TUCKER
Plaintif, . Civil No. 12-590QRBK/AMD)
V. - OPINION

KATHLEEN SEBELIUS :
Secretary of Health and Human Services,:

Defendant.

KUGLER, United States District Judge:

This matter comes before the Court on a motion by Defendant Kathleen Sebelius,
Secretary of Health and Human Services (“Defendatd’dismiss theamplaint of Karen E.
Tucker(“Plaintiff”) for lack of subject matter jurisdictioand for failure to state a claim. The
complaint alleges thddefendant failed to process and/or pay thousands of payment requests for
services allegedly rendered to Medicare beneficiaries and seeks payment of albcltamited.
Plaintiff also alleges violations of her constitutal rights on the part @efendantand asks this
Court to vacate 4998 criminal conviction against hiar healthcare fraud For the reasons
expressedddow, the Court will grant themotion to dismiss.

l. BACKGROUND?
Plaintiff, a podiatrist, became one of the subjects of an investigatmpotential health

care fraud in Texas in 1996Herpracticeat the timeconsisted largelpf providing podiatric

L For a more detailed factual backgrougeethis Court’s Opinion in Tucker v. SebeljuBiv. No. 072230, 2010
U.S. Dist LEXIS 69522 (D.N.J. July 12, 2010).
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services to nursing hagrpatients. Plaintiff received payment for these servibgssubmitting
claims to Blue Cross Blue Shield of Texak/a TrailBlazer Health Enterprises, LLC
(“TrailBlazer”), a Medicare Part B Carriér.

Plaintiff was subsequently indicted, charged with multiple counts of health care fraud,
and released pending trialThe indictment alleged that Plaintiff repeatedijed Medicare for
expensive procedures that she did not perform, that she billed for services to decsassd per
and amputees, and that she exaggerated time spent with patients, billing fdrand4é hours

in one day on at least one occasioBeeTuckerv. United StatesNo. 99¢v-2599, 2001 WL

1613796 at *2-4 (N.D. Tex. Dec. 13, 2001). Following her indictmEnatilBlazer informed
Plaintiff that her Medicare payments were suspended pursuant to 42 C.F.R. § 405.371 on the
basis of reliable informatn that an overpayment existed and a reasonable suspicion of fraud or
misrepresentation.Plaintiff was told, however, that her Medicare claims would continue to be
processedluring the suspension period, and she would be no#ibedt claim determinati@n
Plaintiff continued to pursue outstanding Medicare claims, and in connection with her
appeal of unfavorable decisioMdedicare hearingfticers requestethatshesubmit certain
documentation that she had not included in her initial submissions. In December 1997 and
January 199&laintiff received letters from Medicare heariff§aers indicating that they had
not receive the requested documentation, and that as a consequence a number of her appeals of
unfavorable payment decisions were being dismissed. However, Plaigiiffwemed that she

could reopen the appeals if she provided the required document#tonsix months.See

2 Medicare, a federal program governed by the Social Security Act, makeslpemefits available to beneficiaries
who enroll and pay premiusrin order to receive supplemental benefits.
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Compl. Ex. 24.

During the period of her release, Plaintiintacted a number of physicians requesting
documentation to substantiate her allegations that these physicians hadutinalfized her to
perform podiaic care on their patients. Sorokthese physicians interpreted her requessa
request for falsitation and promptly informed the prosecutor’s officAs a result, the
Government issued a superceagindictment accusing Plaintiéf obstruction of justice and
moved to revoke her bond under the original indictment.

On March 24, 1998, a hearing wasld before Magistrate Judge Jeff Kaplan of the
Northern District of Texas with respect to the government’s motion to ré¥Makaiff's bond.
Over the Government’s objection, Magistrate Judge Kaplan rel@da@tiff subject to certain
conditions includhg that she “avoid all contact with any persons who may be a witness in this
case, including any health care providers, doctors, nursing homes, Medicarenpkrand
patients.” Compl. Ex. 5, p.32.

This ordercausedh measure of confusionWhile the government originally understood
it to preventPlaintiff from continuing to submit requests for payment from Medicare for services
allegedly rendered during thenod of alleged Medicare frauB|aintiff understood it to mean
that she could not personally contact Medicare, but that she could nonetheless att@ipaid
by Medicare for legitimate services rendered in ordgatpfor her criminal defenseAs a
consequence, Plaintiff hired a Florida Firm, Cooper Management Group, Inc., taifits dn
her behalf.

On May 13, 1998, after additional hearings before Judge Kaplan had takerCpiliate,

District Judge Jerry Buchmeyer held a hearingaorunrelated matter At the hearing, Chief



Judge Buchmeyer ask&daintiff's counsel and the Assistant United States Attorney what Judge
Kaplan did with respect tBlaintiff's ability to bill Medicare and thereby earn money to pay for

her defense.Plaintiff's counsel F. Lee Baileyesponded: “He lifted any restrictions against h
practicing medicine. . . . And he lifted any restrictionaiast her putting in claims.” Compl.

Ex. 22, p.4-5. Mr. Bailey was concerned that this was a meaningless remedy because Medicare
would not pay any claims submitted Biaintiff until after he resolution of the criminal

prosecution. The Assistant United States Attorney agreed that Megikidge Kaplan had

lifted the restriction on Plaintifiling claims with Medicare. Id. at Ex. 22, p.7-8.

On December 18, 199BJaintiff pleaded guiltyto one violation of heath care fraud.
Specifically,she pleaded guilty to providing podiatric services to Zala Farley withouholiga
specific recommendation and approval for the services from the attendingigiy<dn March
5, 1999 Plaintiff wassentenced to six months of home confinement, three years of probation,
and was required to pay $26,402 in restitution to the United States.

Following her sentencinglaintiff began the process of attempting to get fzed
amounts she believesthe was owed by Medicareut was precluded from recovering during the
pendency of her criminal prosecution. On July 29, 1888intiff contacted Medicare
requesting information as to how to appeal claims previously denied at the faighaeal
adminigrative law judge levels. In a letter dated September 13, 1999, James Alexaier, M
the Texas Medicare Director, stated that he had asked William Young of Bemtefijsty to
give him information regarding the status of the federal litigation isau@sintiff's case, and
that Mr. Young had stated that shas “allowed to appeal [her] ctas at theappropriate level.”

Compl. Ex. 19.



On September 13, 1999, Debraddram, a Medicare Provider Education Specialist at
Trailblazer, communicated witRlaintiff several times. In a letter dated November 2, 1999, Ms.
Brighamstated that Medicare claims could only be accepted for the last quarter of 1997 and al
of 1998 and 1999. Apparently, this statement was made pursuant to 42 C.F.R. § 424.44, which
requires that claims be submitted within a certain period of time sdt®ices are rendered. Ms.
Brigham also noted that severalRiaintiff's fair hearing requests had been dismissed, and that
the time limit had expired for fepening the hearing requests; thus, TrailBlazer was unable to
forward these claims to an administrative law judge.

In a fax to Dr. Alexander dated December 13, 1898intiff stated that Carol Alkek,
Manager of the Fair Hearings Department, had called and stated that shertadtron of
reviewing the approximately 7000 claims filed for a fair hearing becédneseasild not find the
data on the computer system and the matter was untimely. In a letter to DghsnBon the
same dayPlaintiff requested that her apprmately1500 outstanding claims subsequeniay
1996 be allowed to be submitted, because her files had been seized in May 1996 and returned in
August 1999. Plaintiff also requested the opportunity to resulfaiimsthat had been
submitted in 1994 and 199Se Compl. Ex. 11.

In April 2003, an attorney fdPlaintiff sent two letters to Center for Medicare &

Medicaid Services (“CMS”), Regionl\Vrequesting that CMS assist hersecuring payment for
outstanding claims from TrailBlazer. On May 12, 2003, Stephanie Gammon, Mah#ger o
Program Integrity Branch in CMS, Region VI, requested Rttaintiff provide information on the
outstanding claims in dispute, after which CMS would ask the Medicare carrgsetrch the

claims and provide the final status of the claims.



By letter dated March 29, 2004, which was semRltntiff's attorney, Ms. Gammon
noted that in January 2004, CMS had received three computer disks with claims information.
Ms. Gammon stated that, considering the large number of claims involved, CMS had asked
TrailBlazer to randomly select a claim for review from each of the eigfideérties listed in the
submitted information. The review indicated that several of the claims hadlisaiowed for
lack of medical necessity, with first level appeals affirming the denialshanthe other claims
were disallowed for reasons inding lack of medical necessity, invalid procedure code, and
invalid date of service listed. Ms. Gammon noted that the findings indicated tHBtalex
processed and adjudicated the claims according to Medicare rules and regjuladitaintiff
wasprovided with appeal rights, and that since the claims were processed for payi896
through 1998, the timeliness for appealing the initial claim payment deteionihaid expired.

In addition, Ms. Gammon stated that TrailBlazer records indicatalihases submitted for
appeals bylaintiff have been adjudicated and closed accordingly through the Fair Hearing
Department.

By letter dated June 2, 2006, Susan McLaughlin, Acting Branch Manager of the Program
Integrity Branch, CMS Region Vigsponded to a letter from Mary Mitchell, a representative for
Plaintiff. Responding to the allegation tiRdaintiff never received an iperson fair hearing on
numerous claims, and that no final decisions were rendered with respect todahmseMk.
McLaughlin noted that correspondencédtaintiff from the hearing officers clearly establish that
herappeals were dismissed because requested documentatidPldirotiff was not provided.

The hearing officers stated that the dismissals coulthiee beewacated ifPlaintiff resubmitted

the requested documentation within six months of the dismissals. Ms. Mclrasigitéd that



TrailBlazer had selected a sample of one appeal from each hearing officeethwdMaintiff's
appeals, consisting of a total of forty beneficiaries, and that no additional medicals
submitted by Plaintifivere found. Additional review of filemso indicatedhat there was no
evidence that any documentation was submitted within six months of any of thesdlsmis
Since no additional medical records were submitte@layntiff, Ms. McLaughlin noted that the
dismissals of the appeals were final, and constituted the final deciditres Secretary.

Ms. McLaughlin also addressed the September 13, 1999 letter from Dr. Alexander to
Plaintiff. Ms. McLaughlin noted that Dr. Alexander’s letter afforéaintiff the opportunity to
have someone from the Provider Education area of TrailBlazer provide additionalanhéor on
appealing denied claims. However, according to Ms. McLaughlin, the Sept&&)d99
letter did not make any claims about suttimg untimely documentation. Plaintiff's further
attempts to reestablish her administrative appeals were rejected on the theduPlaintiff had
not timely filed appeals of éhunfavorable claim decisions.

OnMay 9, 2007 Plaintiff filed a complaintn this Court requesting pment of all claims
submitted with interestand costs. That complaint was dismissed by this Court for lack of
subject matter jurisdictiopursuant to an Order and Opinion, both dated July 12, 2@&Ee

Tucker v. Sebelius, No. 07-2230, 2010 U.S. Dist. LEXIS 69522 (D.N.J. July 12, 2010). This

Court determined that jurisdiction for judicial revied not exist under 42 U.S.C. § 405(Qg)
because Plaintiff had not exhausted her administrative remedies, and bergusends existed
for permittinga waiver of the exhaustion requiremend. at *28-29. Plaintiff moved for
reconsideration, and her motion was denied by this Court pursuant to an Order and Opinion

dated July 25, 2011.SeeTucker v.SebeliusNo. 07-2230, 2011 U.S. Dist LEXIS 81024




(D.N.J. July 25, 2011). Plaintiff next appealed to the Third Circuit, which affitime

dismissal of her complaint in an opinion dated May 26, 20$2eTucker v. Sec’y oHealth

and Human Servs., 487 F. App’x 52 (3d Cir. 2012) (cert denied, 133 S. Ct. 952 (2013)).

Following the Third Circuit’'s decision in her previous action, Plaintiff filed this
complaint on September 20, 2012 thecurrentcomplaint, sheseekgpayment for the same
Medicare claims that she sought to recover for in her previous complaint. Compl.3&. 27-
Plaintiff also assertgirisdiction based upon a host of federal statutes and alleged constitutional
violations. She &gesthat jurisdiction exists under “Sigan ADMINISTRATIVE
PROCEDURE ACT 5 U.S.C. § 701-708, Tucker Act, 28 U.S.C. § 1Bi9#ns Claim- Claims
Based on 42 USC § 1985(3) and 1986, FTCA Claim 28 USC § 1346(Ibederal Rulesf
Evidence, Rule 409, Statutes 8 USC 371; 1341; 1956 (a) (1) (A) (i) and 2; 1957; Title18, United
StatesCode, section 134dnd1347; Civil Fraud Injunction and Receivership Statute 18 U.S.C. §
1345, 42 C.F.R. § 405.801 (a), 42 C.F.R. 8 405.832 (b) (e) of the Social Securdg Act,
amended, 42 C.F.R. § 405.370, 42 C.F.R. 405.375 (c), 42 C.F.R. 8§ 405.371, 42 C.F.R. § 424.44,
42 U.S.C. § 405 (e) (d). Compl.p.1 (quoted verbatim).She also claims that her Fifth, Sixth,
Seventhand Fourteenth Amendment rights were violate®bfjendant Id. at p. 2-3, 10.
Defendanhow moves to dismiss the complaint, arguing that Plaintiff is seekinglit@ege the
same causes of action as in her prior complaint. Defendant asks for dismisséhende
doctrines ofesjudicataand collateral estoppel, as well as under Rule 12(b)(1) and Rule
12(b)(6).

Il. STANDARD

A. Subject Matter Jurisdiction



Pursuant to Federal Rule of Civil Procedure 12(b)(1), a complaint or portions of a
complaint may be dismissed for lack of subjeetter jurisdiction. Fed. R. Civ. P. 12(b)(1). A
motion to dismiss for lack of subject matter jurisdiction may be brought at any tdmaan
either (1) “attack the complaint on its face” or (2) “attack the existence of sutgétetr

jurisdiction in fact quite apart from any pleadings.Mortensen v. First Fed. Sav. & Loan

Ass’n, 549 F.2d 884, 891 (3d Cir. 1977). In a facial attack, all allegations in the complaint are
considered true.ld. In a factual attack, the court does not presume the trutie @legations

and “the trial court is free to weigh the evidence and satisfy itself as toihenee of its power

to hear the case.”ld. In such a case, “the court can consider affidavits attached to the moving

papers or even require such affidattde submitted.” _New Hope Books, Inc. v. Farmer, 82 F.

Supp. 2d 321, 324 (D.N.J. Jan. 13, 2000) (citing Growth Horizons, Inc. v. Delaware County, Pa.,

983 F.2d 1277, 1281 n.4 (3d Cir. 1993)). Furthermore, the plaintiff has the burden of proving
that thecourt has subject matter jurisdictiorMortensen549 F.2d at 891. If a court lacks

subject matter jurisdiction, it must dismiss the case without prejudicee Orthopedic “Bone

Screw” Prog. Liab. Litig., 132 F.3d 152, 155-56 (3d Cir. 1997).

B. Failure to State a Claim
Federal Rule of Civil Procedure 12(b)@ows a courto dismissan action for failure to
state a claim upowhich relief can be granted. When evaluating a motion to dismiss, “courts
accept all factual allegations as true, construe the complaint in the light moabfevo the
plaintiff, and determine whether, under any reasonable reading of the contp&pigintiff

may be entitled to relief.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009)

(quoting_Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008)). In other words, a
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complaint survives a motion to dismiss if it contains sufficient factual matter, ad@ptaue, to

“state a claim to relief that is plausible on its fadsshcroft v. Igbal, 556 U.S. 662, 678 (2009);

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).

To make this determination, a court conducts a three-part analysis. Santiago v.

Warminster Twp.629 F.3d 121, 130 (3d Cir. 2010). First, the court must "tak[e] note of the

elements a plaintiff must plead to state a clainid: (quotinglgbal, 556 U.S. at 675). Second,
the court should identify allegations that, "because they are no more than conclusians, a
entitled tothe assumption of truth."ld. at 131 (quoting Igbal, 556 U.S. at §80Finally,
"where there are weplleaded factual allegatisnpa court should assume their veracity and then
determine whether they plausibly give rise to an entitlement for relilef.'(quotinglgbal, 556
U.S. at 68) This plausibility determination is a "contespecific task that requires the
reviewing court to draw on its judicial experience and common serigb4l, 556 U.S. at 679.
A complaint cannot survive where a court can onfgr that a claim is merely possible rather
than plausible. Id.
1. DISCUSSION

A. Res Judicata and Collateral Estoppel

Defendant argues that Plaintiff's claims should be dismissed becatiregpcclusive
effect of the decision by this Court dismissing her prior complaint. DeftBAi-&42. As
Defendant recognizeas,final judgment on the merits is a prerequisite to the application of either

resjudicataor collateral estoppel._ Sék (citing Day v. United States Dep't of Justi@® 07

WL 1321208 (D.N.J. May 2, 2007)). However, Defendant fails to acknowledge that P&intif

prior complaint was dismissed for lack of subject matter jurisdicti8eeTucker v. Sebelius,

10


https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b629%20F.3d%20121%2c%20130%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=3a9f72244d9f097322d32545898f6190
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b629%20F.3d%20121%2c%20130%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=3a9f72244d9f097322d32545898f6190
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=18&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20675%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=e43ca290163e77f584be97e4d07b8f2e
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=19&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b629%20F.3d%20121%2c%20131%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=7009596dd57fc6f2fd147c81dfe8b23d
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=20&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20680%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=af15178d288d0d65897ed3fdb19d0c8c
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20680%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=8416addbe7efb5ba1372b14a10dbb9ad
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20680%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=8416addbe7efb5ba1372b14a10dbb9ad
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=22&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20679%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=bdc937d1bfa1dc0c8d8e5ff6a1b9ff8a

2010 U.S. Dist. LEXIS 69522 at *13. A dismissal of an act@mrdck of subject matter

jurisdiction is not a decision on the merits. Figueroa v. Buccaneer Hotel, Inc., 188 F.3d 172,

182 (3d Cir. 1999). Thus, the prior dismissal of Plaintiff's claim was not “on thesiieunitd
this court may not applsesjudicataor collateral estoppel.
B. Bivensand § 1985/198&laims

Defendant argues that Plaintiff’'s claim under the authoriiweéns v. Six Unknown

Named Agents of the FedeBilireau of Narcotics, 403 U.S. 388 (1971), is barrethbydoctrine

of sovereign immunity. _ Bivens actiongay be brought against a federal official who deprives a
plaintiff of a cnstitutional or other federal right, but may only be brought against officiafgacti

in their individual capacities. Otherwisg¢a] Bivens suit ‘against a defendant in his or her

official capacity would merely be another way of pleading an action aghekinited States,

which would be barred by the doctrine of sovereign immunitBrazelton v. Holt, 462 F.

App’x 143, 146 (3d Cir. 2012)¢iting Consejo de Desarrollo Economico de Mexicali, A.C. v.

United States482 F.3d 1157, 1173 (9th Cir. 2007)). An action against the United States would
be barred because the United States has not waived sovereign immunity in conngctonl w

rights ckims. SeeRobinson vOverseas Military Sales Car21 F.3d 502, 510 (2d Cir. 1994)

(citing Federal Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 484-86 (1994)).

Here, Plaintiff appears to have filed this suit against Secretary Sebeleisaffitial
capacity as Secretary of the Department of Health and Human Sd€fe#4S”). Plaintiff has
pointed to no specific action in hermplaint that Secretary Sebelius personally performed that
deprived Plaintiff of a federal rightRather, the closest that lteeory seems to come is alleging

respondeat superior liability, in that the Secretary “failed to supervissggkets.” Compl. p.
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14. Respondeat superior, howevemot a form of relief available undBivens Huberty v.

U.S. Ambassador to Costa Rica, 316 F. App’x 120,(Ba2Cir.2008).

Plaintiff argues that the United States has waived its sovereign immunity ghsgtexins
to misunderstand the concept of waiver of sovereign immunity. She repeatpdly Hrat
sovereign immunity has been waived by virtue of the commission of allegedtisadSeePI.
Opp’n at 7 (“Plaintiff's new exculpatory evidence shows how the Defendangs)e’
sovereign immunity by causing Dr. Tucker to suffer irreparable harm . se€)alsad. at9, 37.
This argument fails becausevalid waiver of sovergn immunity must be “explicit.” Huberty,
316 F. App’x at 122. There is no authority to support the notion that the Govemmiagnt
waive sovereign immunity by committing thery bad acts that sovereign immunity operates to
bar.

Similar to the Bivens claim, 42 U.S.C. § 1985(3) “does not waive the United States’

sovereign immunity.” White v. United State91 F. Supp. 2d 156, 161 (D.C. Cir. 2011)

(citations omitted)see alsdeyer, 510 U.S. at 475 The same rule applies &tlegations of

violations of 42 U.S.C. 8986. Jachetta v. United Stated53 F.3d 898, 90@®th Cir. 2011).

Therefore, Plaintiff has not stated a claim urBlieens, 81985, or 8198tecause the doctrine of
sovereign immunity applies and has not been waivBdcause no plausible claitm relief
exists on the face of the complaint as to these causes of action, they must bedlismiss

C. Constitutional and Statutory Claims

Plaintiff asserts that jurisdiction exists unddrast of federal statutes and constitutional

provisions These alleged bases for jurisdiction appear to be an attempt by Plaintdido a
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asserting jurisdiction based upon ®ecial SecurityAct,® which is discussed in partibfra.

This Court previously held that jurisdiction did not exist over Plaiatdfaim unde8 405Q) of
the Social Securitict. Becaus& 405q) typically is the basis for a district court’s jurisdiction
over a claim foMedicarepayments, a brief background is warranted.

A district court has jurisdiction over an appeal taken from “a final decisiottieof t
Secretary made after a hearthgd2 U.S.C. § 405(g)eed2 U.S.C. § 1395ff(b)(1) (judicial
review of Secretarof Health and Human Services final decisions governed by 42 U.S.C. §
405(g)). At its core, this jurisdictional standard consists of two elements,ynéiphéhe non-
waivable requirement that the claim have been presented to the Secretary; laadviyable

requirement that the claimant exhaust administrative remedidsitthews v. Eldridge, 424 U.S.

319, 328 (1976)Heckler v. Day467 U.S. 104, 111 n.14 (1984).

This Court determined in its July 12, 2010 opinion that it did not have subject matter
jurisdiction to hear Plaintiff's appeal of the Secretadgsision under § 40§). Tucker v.
Sebelius 2010 U.S. Dist. LEXIS 69522 at *13The claim was found to have been “presented to
the Secretary but Plaintiff wasnot found to have exhausted all administrative remedies, and no

exception to the exhaustion requirement was found to existat *28-29.

3 Medicare is governed by Title XVIII of the Social Security Act, 42 U.8§13951395ggg.
4 42 U.S.C. 8§ 405(g) provides, in pertinent part:

Any individual, after any final decision of the Commissionefo€ial Security made after a
hearing to which he was a party, . . . may obtain a review of such ddays#aivil action
commenced within sixty days after the mailing to him of noticaioh glecision or within such
further time as the Commissioner afctal Security may allow.

5 The standard also contains at least two other conditions: (1) that the actiled beéthin sixty days after notice

of decision (or within such time as the Secretary may allow); and (2h#hattion be filed in the appropriate court.
The first of hese conditions articulates a statute of limitations; whereas, the seewiftes venue. Both are
waivable by the parties.SeeMatthews v. Eldridge424 U.S. 319, 328 n.9 (1976).
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Section 405(h) of th8ocial Security Acthannels virtually all legal attacks against a
decision of the Secretary through the mechanism provided for in § 405(g). 42 U.S.C. £405(h).
That section indicates that “no action . . . shall be brought under section 1331 or 1346 of title 28
of the United States Code, to recover on any claim arising under this tile.”The Supreme
Court has recognized that although this channeling may come “at a price dntéteg times,

“paying this price may seem julstid. In any event, such was the judgment of Congress .. ..”

Shalala v. lllinois Council on Long Term Care, Inc., 529 U.S. 1, 13 (2000).

Plaintiff nonetheless asserts a number of alternative bases of fedisditfion. Many
of theseclaims to jurisdictiorarebarredby 42 U.S.C. 8§ 405(h) as long as they “arise under” the
Social SecurityAct. For example, Plaintiff's claims for alleged constitutional violations would
presumably be grounded in 28 U.S.C. § 1331, which allows for jurisdiction ‘af/glactions
arising under the Constitution, law, or treaties of the United Stat€sristitutional claims
arising out oMedicare claims must therefore be “channeled” through the procedure described in

8 405(g). Weinberger v. Salfi422 U.S. 749, 76@L975). Similarly, claims “arising under” the

Social Security;Act are explicitly restricted from being brought under the Fedenallaims
Act, 28 U.S.C. § 1346(b), by4D5(h). Plaintiff's attempt to ground jurisdiction the
Administrative Procedure Act, 5 U.S.C. 88701-78&lso barred bg 405(h). SeeHeckler v.
Ringer, 466 U.S. 602, 614 (1984).

The Court finds that all dPlaintiff's claimsfor medical servicedo “arise under” the
Social SecurityAct, in that the relief that Plaintiff seeks is the same as in her prieranit

award for a sum that she believes was wrongfully withheld or not paid by thete®efor

6 Section 405(h) is made applicable to the Social Secidtypy 42 U.S.C. § 1395ii.
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treatment of patients in her podiatric practiceinlg the 1996. Complp. 28. When benefits
are ought under th&ocial Security Act, as here, the actfanses underthe Act.
Weinberger422 U.Sat761. Even if a claim “arises under” both the Constitution and the
Social Security Act§ 405(h) “precludes resort to federal-question jurisdictioriife
adjudication of . . . constitutional contentionsl. As a result, jurisdiction cannot exist under
28 U.S.C. § 1331, 28 U.S.C. § 1346(b), or the Administrative Procedure Act due to the
“channeling” function of § 405(h).

Plaintiff's claim tojurisdiction based upon tHederal criminal statutes in title 18 of the
United States Code muaisofail. The criminal code provisions she cites, 18 U.S.C. § 1341, 18
U.S.C. § 1345, and 18 U.S.C. § 1347, may only be prosecuted by the governmeninsbitaga

SeeHaydu v. United States, 2013 WL 665066 at *10 (N.D.N.Y. Jan. 29, 2013). Criminal

statutes geneilgl provide no basis for civil liability. _ Aldabe v. Aldabe, 616 F.2d 1089, 1092

(9th Cir. 1980). Further, Plaintiff cannot show that the Gowermt has waived sovereign
immunity, as discussed in Part Ill.Bvith respect to these alleged causes of action

Plaintiff's allegation of jurisdiction under 28 U.S.C. § 1491 also fails. This statute, known
as the “Tucker Act,” confers jurisdiction upthe Court of Federal Claims for certain cases. 28
U.S.C. § 1491(a)(1). It also confers jurisdiction upon district courts to hear aciatesirto
procurements and proposed or awarded federal contracts. 28 U.S.C. § 1491(b)(1). Neither of
these situabns applies to Plaintiff's claims.

It is unclear what basis for jurisdiction, if any, Plaintiff seeks to establisitibg

7 As Defendant correctly points out, the Administrative Procedure Aet dot provide a separate basis for
jurisdiction in any event. SeeWilkens v. United State<Civ. No0.03-1837, 2004 WL 1198138, at *3 (D.N.J. Feb.
19, 2004)
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portions of title 8 of the United States Cod8eeCompl. p.1. The statutes cited by Plaintiff in
title 8 do not appear in ¢hUnited States Code as it currentlyasstituted. Although

Defendant doesot address these, the Court does not see any basis for jurisdiction over this
dispute based on any material in titl& 8Plaintiff also claims this Court has jurisdiction under
“Federal Rules of Evidence, Rule 409.” Compl. p. 1. The Federal Rules of Evidence do not
confer jurisdiction or create an independent cause of act@ee28 U.S.C. § 2072(b).

The remaining claims made by Plaintiff fall within t8ecial Security Acand judicial
review of these claims is channeled through 42 U.S.C. § 405(g), as explained abov#,end w
discussed next.

D. Review Pursuant to § 405(g)

Because all the other channels through which Plaintiff seeks to reco\Medtieare
billings fail, as explained above, her claims must be viable under the judicial review procedure in
42 U.S.C. § 405(g) if thesnayproceed at all. For the reasons explained in this Court’s Opinion
dismissing Plaintiff's previous complaint, this Codrd not have jurisdiction over her claims in
thatcasedue to her failure to meet the exhaustion requirement and the lack of a validaxcepti

SeeTucker v. Sebelius, 2010 U.S. Dist. LEXIS 69522, at *22, 28-Ptaintiff seems to take the

position that because she has now raised constitutional issues, this case shoolat come
differently thanher prevous suit as to jurisdiction. Pl. Opp’n at 4Because Defendant argues

that the alleged constitutional violations are merely the same claims ad\@ngkintiff innew

8 Title 8 of the United States Code deals with the topic of Aliens and Nationalitlailtiff means to refer to 18
U.S.C.88371, 1341, 1956 and 1957, these do not create a private right of action in any $gedbnes v.
Lockett 2009 WL 2232812 at *8 (W.DRa. July 23, 2009Barrett v. City of Allentown152 F.R.D. 50, 55 (E.D.
Pa. 1993).
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dressingthis court must review the implications of alleged constitutional violations on the
exhaustion requirement under 8§ 405(g) and then determine whethsuchconduct alleged in
Plaintiff's complaint waives the exhaustion requirenmengeeDef. Br. at 21.

In its prior opinion, this Court noted that “[t]he Third Circuit has found cbased

waiver in a situation where the claimant raised constitutional issues .Tucker v. Sebelius,

2010 U.S. Dist. LEXIS 69522 at *19In such a caséhe federal court is more qualified to
address constitutional questions than the agendg.” Similarly, the Third Circuit, when
hearing Plaintiff’'s appeal, observed that Plaintiff had raised no cormtéiissues, and noted
that one of the instances where exhaustion could be waived was where the claireatsgees

“colorable constitutional argument.” _Tucker v. Sec’y of Health and Humars $é87 F.

App’x at 56. In order to meet this exception, a “plaintiff must (1) raise a colorable
constitutional claim collateral to his substantive claim of entitlement; (2) show that helveould
irreparably harmed by enforcement of the exhaustion requirement; and (3) shtve that
purposes of exhaustion would not be served by requiring further administratoesipres.”

Hussain v. Sec’y of Health and Human Res., 748 F. Supp. 277 (D.N.J. 1990)_(citing Lavapies v.

Bowen 883 F.2d 465, 467 (6th Cir. 1989)[herationale of waiving the exhaustion requirement
where constitutional challenges are set forth is eedbithe legal issue is constitutional . . . the

administrative agency cannot decide that issueiierty Alliance of the Blind v. Califandb68

91t is undisputed that Plaintiff did not pursue any of her claims to eiibausf her administrative remediesThe
administrative revievprocess of unfavorable deass of Medicare Part B carriers is-seit in42 C.F.R. § 405.801
The Medicare carrier makes an initial determination when a request for pagreebmitted42 C.F.R. §
405.801(a) Dissatisfied clemants may request a carrienvel review of the claim.Id. If unsatisfied with the
result, claimants may then request a carrier hearing, also known as a faig.hddr Further review may be
obtained by way of a hearing beforeamministrative lawudge Id. Finally, a dissatisfied claimant may request
review by the Dpartmental Appeals Boardld.
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F.2d 333, 345 (3d Cir. 1977).

A colorable constitutional claim may exishereit is the agency’s actiorthat deprive a
claimant of hisconstitutionakights. For example, where the Social Security Agency failed, in
violation of its own regulations, to send a notice of denial of social security benefits
attorney for a developmentaltiisabledclaimant and then denied the claimant’s request for a
hearing because he did not file an appeal within 60 days of the deniahitti€Circuit held that

a constititional question had been raise@enner v. Schweike701 F.2d 256, 258-60 (3d Cir.

1983). The courheld that the claimant had raised “a colorable constitutional claim that the
Secretary violated his due process rights by failing to provide him with adepiete of his
right to request a hearing.'ld. at 257.

Here, Plaintiff claims thaDefendantiolated her Fifth, Sixth, Seventh, and Fourteenth
Amendment rights. However, reading the complaint in the light most favdoathiiepro se
Plaintiff, the Court finds no possible basis for a violation of her Sixth, Seventh, or Fdurteent
Amendment rigts by Defendant® The sole plausible constitutional claim asserted by Plaintiff
appears to be a claim of a violation of the Due Process clause of the Fifth Aem¢rmmnthe
part of Defendant. The concept of due process is mentgawenal time by Plaintiffin her
complaint SeeCompl. pp. 2-3, 10, 14 Procedural due process rights are implicated when a

person is deprived of a liberty or property interest without a meaningful opportunityealse

10 The SixthAmendmenguarantesthe right to a fair trial for criminal defendantdJ.S. Const. mend VI.

Defendant did not try Plaintiff criminallyand in any event her procedural rights at trial have nothing to do with her
claims under 8§ 405(dpr Medicare payments. The Seventh Amendment governs civil suits ataofaw. U.S.
Const. anend VII. It appears that Plaintiff may allege that her Sixth Amendment rights wviglated in the court
where her criminal proceedings took place, but Plaintiff makes no plausibhection betwedhe Defendant here
and her Sixtlor Seventh Amendment rights. The Fourteenth Amendment can only be violatiatiebactors, and

not by a federal government entity such as Defend&@eeMacNamara v. Hes$7 F. App’x 139, 140 n.1 (3d Cir.
2003).
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Abbott v. Latshaw, 164 F.3d 141, 146 (3d Cir. 1998)

Although this Court’s prior opinion did not address due process, because it was not raised
by Plaintiff in her prior complaint, a close reading of this Court’s July 12, 2010 opinion shows a
careful examination of whether Plaintiff in fact had a meaningful opportunity todrd bethe
administrativdevel. As indicated there, “the primary and overwhelming thrust of Dr. Tucker’s
arguments on appeal go to the idea that she should not be penalized for failing to submit
documentation to Medicare when she was prevented from doing so by court order.” vlucker
Sebelius2010 U.S. Dist. LEXIS 69522 at *23. She argued, essentially, that “the exhaustion
requirement should b&aived because requiring her to exhaust her administrative remedies
would have potentially subjected her to further superceding indictments and paghbss tof
freedom.” Id. Plaintiff took issue with an order issued by Magistrate Judge Kaplan that
arguably prevented her from submitting claims to Medicare from March 24, 1998 through May
13, 1998. Id. at *24. This court found that she could have, but did not, submit claims and
documentation to Medicare both before and after this order was in effbcit *2426. As
noted in the prior opinion, it appears that Plaintiff did not contact Medicare and begirttsigomi
claims and documentation under approximately July, 19@9at *27. Although not couched
in the language of due process, this findivap calculated to determine whether Plaintiff had a
“meaningful opportunity to be heard” at the administrative level.

Plaintiff also asserted in her previous case that she was prevented frog dnaearing
on her billing claims because the Government seized her records on May 3, 1996 and did not
return them until August 4, 1999. However, this Court found that Plaintiff had her records

available and actually employed a third party to submit claims to Mediaaherfauring this
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period. Tucker v. Sebelis, 2010 U.S. Dist. LEXIS at *22 n.7. She claimed that she was

prevented from exercising her right to bring documentation to an in-persongh@auh
complained of an alleged failure to send final decisetters indicating a right to appeald. at
*11-12. However, this Court found that the apparent reason for denial of Plaintiff’sscleas
a failureon her part to submit documentatiomd. at *28. These findings too, were essentially
a determination of whether Plaintiff had been deprived of an opportunity to be heard at the
administrative levet?!

Plaintiff now reiterates the same complaints about procélsaseBHHS used to
adjudicate her claims, but now calls them constitutional violations. For exarigeif
presently reiterates her isswéh Judge Kaplan’s order of March 24, 1998. ComplQy. She
also argues, again, that she was prevented from having a hearing on her bitinsgoeleause
the Government seized her records on May 3, 1996 and did not return them until August 4, 1999.
Id. at 1516. She resurfaces the claim that she was prevented from exercisirght&r bring
documentation to an in-person hearing, id. at 14, and again points to an allegedyailure
Defendanto send final determination letters indicating a righappeal. Id. at 15.

Dressing these allegations up as “due process” violasamst a talisman thauddenly

invokesa waiverof the exhaustion requiremenSeeNicosia v.Barnharf 160 F. App’x 186,

188 (3d Cir. 2005). Courts have recognized thatdiastitutional claim is not colorable ‘if it

11 To the extent that Plaintiff may believe that due process was violated bebausever receivesl hearing of an
in-person nature, the Cowbserveshat this is not required by due process. When written submissmas ar
adequate method of resolving a dispute, due process generally does metaedeperson hearing.See

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985) (observing tha {pportunity to present
reasons, either in person or in writing, why proposed action should not bagakéundamental due process
requirement.”)Pageus v. United States Dept. of Ed@iv. No. 0#3167,2010 WL 731590 at *4 (N.D. Ga. Feb 25,
2010) (“Due process does not require . . . an oral hearing.”).
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clearly appears to be immaterial and made solely for the purpose of obtansdgfion or . . .

is wholly insubstantial or frivolous.” _Adamik v. Astrue, Civ. No. 11-1429, 2012 WL 3127155

at *2 (W.D. Pa. July 31, 2012) (citing Banks v. Chater, 949 F. Supp. 264, 266 (D.N.J. 1996).

Plaintiff does not present a “colorable” due process claim for the same reasons indicased in th
Court’s opinion dismissing her prior complaintt is not necessary to repeat the analysis of
everyissue again here. It is sufficient to say tfaracterizing hesirgumentsas
“constitutional” or “due processyiolations doesiot change the resultFor the reasons
expressethere andn the prior opinion, the Court still does not agree that Plaintiff was prevented
from having a fair opportunity to present her claims administratively.

The Court has examined the complaint for any allegatropicating constitutional
rightsthat were missing from h@rior complaint, but has found noneShe refers to a court
order d October 8, 1997 that sledaims prevented her from filing Medicare clairhewever no
such order has been produce@ompl.p. 14. It appears th&aintiff mayactually be referring
to the indictmentdated October 8, 1997, which would not have prevented Plaintiff from filing
legitimate Medicarelaims. Compl. Ex. 51. She alsalaims that Defendant should have held
“all Plaintiff's claims in abeyance during pteal release and posbnviction after pendency of
all civil and criminal litigation.” Compl. pp. 1-2.The Court does not observe any reason why
failing to holdthe claims in abeyance would violate any of Plaintiff's constitutional rigivesn
if that is something she woulthve preferred She also complains that Defendant and other
Government agents “entrapped” her, evidently by inducing her to file Medicars da that
the prosecution in her criminal case could then uselhen filingsto charge her with further

crimes. Complp. 9. Entrapment does nenitaila constitutional violation, and in any event,
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Plaintiff does not indicate why this would have prevented her from filing legitimatidere

claims. SeeJones v. Bombeck, 375 F.2d 737 (3d Cir. 1967) (Entrapmantoe a proper

defense in a criminal action, but does awotaila constitutional violation).

For the reasons expressed here and in the prior opinion, Plaintiff did have an opportunity
to pursue her administrative remedies, and thus was not deprived of due preedisst, the
Court believesas it did before, that the apparent reason for denial of Plaintiff's claims is a
failure to submit documentatidi. Plaintiff, in her current suit, has still not produced any
indication that anyequested documaeatton was in fact filedvith six months of the agency
dismissalsor that she was not made aware of the documentation requests. Due process rights
are not implicated merely because Plaintiff does not agree with the procesdebédised to
reviewher clams.

The Court is thus not convinced that Plaintiff has a “colorable constitutional arfume
that merits an excusal of the exhaustion requirements. Unlike the clainfRariner—a
developmentally disabled individual who lost his opportunity to dpeagency finding
because the agency did not copy his attorney on the deniaHeti@ntiff has pointed to no
conduct bySecretarySebelius or her ageritsat causedlaintiff to be unable to exhaust her
administrative appeals, thus implicating duecess. Penney 701 F.2d at 258. Plaintiff has

made no showing that she was unable to proceed with her appeals during any time lp&riod ot

2 For example, a letter from the Division of Medicare Financial ManagemegipriR¥| states that the reason for
the dismissal of Plaintiff's appeals that “the requested documentation from Dr. Tucker was not providéad.
hearing officers stated that the dismissals could be vacated if Dr. Tuckemitted the requested documentation
within 6 months of the dismissals.” It went on to Hagt“Trailblazer selected a sample of one appeal from each
hearing officer involved in Dr. Tucker’s appeals, consisting tiftal of 40 beneficiary files No additional medical
records submittedybDr. Tucker were found. . [T]here is no @idence that any docugntationwas submitted

within 6 months of any of the dismissals.” Compl. Ex. 36.
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than the six weeks that the magistrate’s order was in effect.

Additionally, Plaintiff has not shown that she would be “irreparably harmed” lsujmgy
her administrative remediesHussain 748 F. Supp. at 279. Because “irreparable harm” was
also an element of the waiver doctrine Plaintiff previously sought to apply, thisspearfially
found that Plaintiff would not have been “irreparably harmed” by exhausting adatinistr

remedies when she filed her previous complaint. Tucker v. Sebelius, 2010 U.S. RiS. LE

69522 at *2829. Although Plaintiff recites the term “irreparablerhain her complaint, she
has not set forth any nefactualallegations that show that she would have in fact suffered such
harm.SeeCompl. p. 14.

Further, Plaintiff hasmiot shown that any issue existed that an administrative agency could
not decide. Thereason tht the exhaustion requirement maysaved when a plaintiff has “a
colorable constitutional argument” is because an administrative agency cacidetade

constitutional issue.Liberty Alliance, 568 F.2d at 3486. However, it appears that Pitf

had no constitutional issue to present at the time her administrative appealsnaang.pdt
was not until her first complaint in district court was dismissed, and the dismissgbledd an
appeal, that Plaintiff finally claimed that her condianal rights had been violatedBecause
there is no reason to believe that the administrative agency would have beknmati¢o
decide ay constitutional issue, the entire rationale for waiver faiBecausdhe exhaustion
requirement is a jurisdictional issue, Plaintiff's claim for review of the Segietdecision under
42 U.S.C. #405(g) will be dismissed for lack of subject matter jurisdiction.

E. Plaintiff’'s Guilty Plea

Plaintiff also seeks an order vacating her “guilty plea for healthcare tnader 18
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U.S.C. 81347.” Compl. p. 28. She “argues for habeas relief because new evidence shows that
her conviction is factually incorrect.” Pl. Opp’n at 29.In her opposition brieghe repeatedly
weaves in allegations of ineffective assistancleesfdefenseounself. LeeBailey,

prosecutorial misconduct by withholding exculpatory materials in violation ahyBra

Maryland 373 U.S. 83 (1963), and asks for an “evidentiary hearirfgge, e.qg.Pl. Opp’n at 4,

6, 12, 2325. This Court clearly has no authority to vac&iaintiff’'s 1998 guilty plea in the
Northern District of Texas Plaintiff already sought to vacate her guilty plea in the court where

she was sentencedSeeTuckerv. United States, 2001 WL 1613796 at *1, (N.D. Tex. Dec 13,

2001)* Pursuant to her guilty plea, Plaintiff waived her right to appeebltaterally attack her
conviction, except on the ground of ifexftive assistance of counseld. at *3. This court has
no appellate jurisdiction over either Plgff's conviction or her clan for postconviction relief.
28 U.S.C. 81291. It appears that Plaintifeeksan evidentiary hearing under 28 U.S.C. §
2255b). Because she already file@ 2255 claim, she cannot file a second one without

authorization from a court of appeafs18 U.S.C. § 2244see alsdn re Adderly 522 F.

13 The Court finds it curious that Plaintiff appears to use the majorityrdbhg-five page, singlespaced brief
opposing this motioto arguethat her criminal conviction should be vacated, considering that her cotriplain
postured as a suit for a review of claim decisions by the Secretary of Hehlttueman Services. The Court also
notes that Plaintiff's brief far exceeds the page limit for printed boied® pagesf doublespaced text. L. Civ. R.
7.2. The font sizalso appears significant smaller than whaeguired by the local rules. L. Civ. R. 7.2(d).

14 It appears that Plaintiff is also concurrently attempting to have heratimmvand sentence vacatedder a
successive 28 U.S.C. § 2255 petition in the Northern District of T&e@3.ucker v. United State€iv. No. 12
5229,2012 WL 6877180 (N.D. Tex. Dec. 27, 2012).

15 |f there is some other authori@gide from habeas corpusder which Plaintiff Blieves that this Court may
vacate her conviction, it is not clear from her complaint or brief. Hfaditeés habeas corpus authorities in her
complaint, appearing to claim that her conviction should be vacated because shiddrace that she was iroemt
of the charges she pled guilty to. Conpg. 6-7. Assuming that Plaintiff received a copy of the December 27,
2012 Opinion of Judge Horan of the Northern District of Texas, Plagttifuld know that a district court cannot
consider a repeat § 225%tion without authorization from an appeals court. Furthdrpadth Plaintiff is
proceedingro se this Court finds it difficult to believe that Plaintiff unawarghat she is not entitled to seek to
vacatethe same criminatonvictionsimultaneousi in two different federal district courts.
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App’x 151, 153 (3d Cir. 2013
V. CONCLUSION
For the foregoing reasons, the Secretary’s motion to dismiss WHRFNTED. An

appropriate order shall enter.

Dated:11/15/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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