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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

TERESA M. STALLONE, ED. D
Plaintiff, . Civil No. 12-7356(RBK/JS
V. . OPINION
CAMDEN COUNTY TECHNICAL
SCHOOLS BOARD OF EDUCATION,

et al.

Defendants.

KUGLER, United States District Judge:

This matter comes before the Court on the motion of the Camden County Technical
Schools Board of Education (“Board”) and Dr. Albert Moniljesllectively “Defendants™ to
dismiss the Complaint of Teresa M. Stallone (“Plaintifffhe Board and Mon#s move to
dismiss Plaintiff's @mplaint for failure to state a claim upon which relief can be granted
pursuant to Federal Rule of Civil Procedure 12(b)(6). Defendants alsoforow morelefinite
statement pursuant to Federal Rule of Civil Procedure 12(e).

Plaintiff, a School Principal employed by the Board, alleges violations of Titlef\the

Civil Rights Act of 1964, 42 U.S.C. § 1983, ahe@ New Jersey Law against Discrimination

L A third defendant, Kathryn Hartford, has not joined the Motion to Disfikéskby the Board and

Monillas. Ms. Hartford is the formeAssistant Superintendent and thiirmative Action Officer of the Board.
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(“NJLAD”), and also claims damagesder New Jersey common |d@r intentional infliction of
emotional distress against Defendants.
For the reasonstated hereinDefendants’ Motions GRANTED in part andDENIED

in part.

BACKGROUND

Plaintiff began working for th8oardin 1982. (Compl{ 26.) Over the years, she
worked in various positions, including positicas a teacher, @epartment chairperson, aad
supervisor. (Compl 27-29.) In May 2008 Plaintiff became the Principal of the District’s
Technical Institut§Compl. 30), and in May 2009, her responsibilities were modified to include
the position of Principal of the Gloucester Township Campus in addition to servingeipdtrof
the Technical Institute(Compl.q31.) Dr. Monillas had become the Superintendent of the
School Board in January 2008, amdsPlaintiff's immediate supervisor(Compl.|8-9, 34.)

Plaintiff alleges thaDr. Monillas made a number of sexually offensive oral and written
statements during the course of her employment. (Cdig8pl) On February 3, 201Dr.
Monillas forwardedan email to Plaintiff and another female principal regardatigndance at
the New Jerse€ouncil of County Vocational Technical Schools’ Winter Meeting. In theag-
he askedhe two female pricipals “Do the three of us want to share a roon{f€ompl.{49.)
After both recipients responded in a manner indicating that Monillas’ suggestion wasenot
that eithemwould consider, Monillas sent another e-mail suggesting that he sleep in one bed in
the hotel room and that Plaintiff and the other female principal share another. (§8&mpl
The complaint alleges that Plaintiff was told by the other principal that Monillas atsoned

herin connection with the hotel proposition that he sleeps in the nude. (CP53p).



Plaintiff's complaint also alleges other ath&t she found to be “unwelcome, pervasive,
inappropriate, and offensive” on the part of Dr. Monillas. (Cofpb.) In 2010, she alleges
that she went to Monillas’ office and found hinside with his wife tryingon a pair of pants.
When Plaintiff entered his office, he partially pulled up his shirt, evidently ittempt to tuck
it in, exposing his stomach and the top band of his underweéitif?. (Compl.|46-47.)

In December 2010, in the presence of Plaintifbnillas allegedly asked a female
employee who had undergone chemotherapy whether her pubic hair was going to fall out.
(Compl.f116.) Monillasalso allegedlyiscussed the topic of swimming nude with staff
members and informed them that in the past the students swam nude in the pool during gym
class. (Compl.q111.)

Following theforegoingincidents, Plaintiff reported Dr. Monillas’ conduct to Kathryn
Hartford, the Board’s Assistant Superintendent affamative Action Officer. (Compl.55.)

On February 28, 2011, shortly after reporting the sexual harassment complairttdcdiHar
Monillas informed Plaintiff that her salary would be reduced by $10,000.00 per yearhghen t
Technical Institute closed five months’ time and that the reason for the reduction was the
closure of the Technical Institute. (Compb2.) She alleges that no other Board employees had
their conpensation reduced, although other employees were transferred due to the closure of the
Technical Instituteand received a reduction in job duti@Sompl.100.) On March 16, 2011, the
Board eliminated various staff positions, including that of Hartf@@@mpl.{ 78.) Plaintiff alleges
that Hartford stated at the March 16, 2011 board meeting that she felt her positiomivess e
because she reported a sexual discrimination complaint made by “the principa¢sBtuatd.
(Compl.q 79-80.) The same day, Monillas sent ameiil to all staff in the district indicating that
Patricia Fitzgerald, thether district principa{and the other recipient of the offensivenail) made

no such sexual harassment complaint, in effect—because there are only twolprerodayed by
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the Board—disclosing to all staff the fact that Plaintiffdhenade a sexual harassment complaint.
(Compl.q83-84.)

After Plaintiff filed a formal complaint of sexual harassment withHaetford, she contends
thatthe Board violated her right to confidentiality and its own policies when her comnplas
discussed in open session abard meeting(Compl.{82.) She also alleges that the Board
violated its grievance procedures by failing to provide Plaintiff with a coplyeoBoard’s
investigation, including the resul{Compl.§ 121.) Plaintiff further alleges the Board’s failure to
comply with its internal procedures by not completing the harassment inviestigi&hin ten days.
(Compl.q125.)

On February 13, 2012, Plaintiff filed a Charge of Discrimination with the Equal
Employment Opportunit¢ommssion (“EEOC”). (Complf21.) On October 19, 2012, the
EEOC issued Plaintiff a Notice of Right to SU€ompl.{22.) Plaintiff timely filed her Complaint

herein on November 30, 2012.

. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)@ows a courto dismissan action for failure to
state a claim upon which relief can be grantéthen evaluating a motion to dismiss, “courts
accept all factual allegations as true, construe the complaint in the bghfamorable to the
plaintiff, and determine whether, under any reasonable reading of the complaint,ritif piay be

ertitled to relief.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (quoting Phillips v.

County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008)). In other words, a complaint survives a

motion to dismiss if it contains sufficient factual mattecegted as true, to “state a claim to relief

that is plausible on its facefshcroft v. Igbal 556 U.S. 662678 (2009); Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007).
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To make this determination, a court conducts a three-part analysis. Santiago v.

Warminster Twp.629 F.3d 121, 130 (3d Cir. 201®irst, thecourt must "tak[e] note of the

elements a plaintiff must plead to state a claich.(quotinglgbal, 556 U.S. at 675). Second, the
court should identify allegations that, "because they are no more than conclugom, a
entitled to the assumption of truthd: at 131 (quoting Igbal, 556 U.S. at 680). Finally, "where
there are welpleaded factual allegations, a court should assumeuviir@icity and then
determine whether they plausibly give rise to an entitlement for rdefijuotinglgbal, 556

U.S. at 680 This plausibility determination is a "contexpecific task that requires the
reviewing court to draw on its judicial experience and common sdabel’'556 U.S. at 6797
complaint cannot survive where a court can only infer that a claim is meralglpaather than

plausible.ld.

[ll. DISCUSSION OF MOTION TO DISMISS

A. Plaintiff's Title VII and NJLAD Claims Against the Board

Defendants argue that Plaintiff's allegations do not consttatgficientfactual
predicate for @laim under Title VII or the NJLAD. Title VII of the Civil Rights Act of 1964
makes it unlawful for employers to “discriminate against any individual withertgo
compensation, terms, conditions or privileges of employment, because of . . . sex.” 42 U.S.C
§2000e2(a)(1) BecausdNew Jersey courts “have frequently looked to case law under Title VII
... for guidance in developing standards to govern the resolution of LAD claimasZourt will

analyzethe NJLAD claims together with the Title VII claim&€armona v. Resorts Int’| Hotel,

Inc., 189 N.J. 354 (N.J. 2007Bexual harassmetitat isactionable under Title VII can taked
forms—quid pro quo oa hostile work environment. “Quid pro quo” harassment involves
express or implied demands for sexual favors by a superior directed at a subandaxahange
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for a benefit or the avoidance of a negative consequence. Meritor Sav. Bank v. Vinson, 477 U.S.

57, 66 (1986). Plaintiff's complaintdoes not allege quid pro quo, but rather a hostile work
environment fornof sexual harassment.
A plaintiff bringing a hostile work environment claim under Title VII must allege

harassment thas isevere or pervasiv8urlington Indusy. Ellerth 524 U.S. 742, 752 (1998).

Specifically, there must exist in the workplace "discriminatory intimidation, ridicule, andt'insu
that is "sufficiently severe or pervasive to alter the conditions of the victngkgment and

create an abusive working environment" that permeates the workigkaees. v. Forklift Sys.,

Inc., 510 U.S. 17, 21 (1993) (quotinderitor, 477 U.S. at 65, 67)The "objective severity of
harassment slud be judged from the perspective of a reasonable person in the plaintiff's

position, considering all the circumstances.” Oncale v. Sundowner OffshoreeSeb48 U.S.

75, 81 (1998) (quotinglarris, 510 U.S. at 23) (internal quotations omitted).

In this Circuit, h order to show a hostile work environment, a plaintiff must show that (1)
she suffered intentional discrimination becaobker sex; (2) the discrimination was pervasive
and regular; (3) the discrimination detrimentally affected her; (4) the disetiomwould
detrimentally affect a reasonable person of the same sex in her position; gredgstence of

respondeat super liability. Andrews v. City of Phila., 895 F.2d 1469, 1482 (3d Cir. 1990).

applying the NJLAD, the New Jersey Supreme Court uses a similar tegtingthat “the
complainedof conduct (1) would not have occurred buttfoe employee's gender; and it was (2)
severe or pervasivenough to make a (8¢asonable womadpelieve that (4) the conditions of

employment are altered and therking environment is hostile or abusivd.ehmann v. Toys

‘R’ Us, 132 N.J. 587, 603-04 (N.J. 1993).
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It appears thanh arguing that “[t]he norconclusory factual allegations in this case”
consist of a limited number of inappropriate actions on the part of Moridéisndantsontend
that Plaintiff has not pled a prima facie hostile work eamment claim becaugke alleged
actions were not sufficiently pervasive, a requirement of a hostile work envinbctagn under
both Title VIl and the NJLALF. Defs.’ Mot. Dismiss atl1.2 In determining whether harassment
is “severe or pervasiye“isolated incidents” are generally not enough to sustain a claim for a

hostile work environment “unless extremely serious.” Faragher v. City of Batca 524 U.S.

775 (1998).Discrimination is pervasive when incidents “occur either in concert or with
regularity.” Andrews 895 F.2d at 1484. No “magic threshold” exists as to a number of required
incidents, and frequency must be balanced against other factors, such afitg, sehether it

is physically threatening or humiliating, or a mere offensiterance, and whether it

unreasonably interferes with an employee’s work perfoomédnFaragher524 U.S. at 787-788;

see alsWest v. PECO, 45 F.3d 744, 757 (3d Cir. 1998gquency. . . is to be considered in

context, includig the severity of the aidents).
Where a coworker made “several disparaging remarks” referencing a plairatféaa
origin, along with several threatening comments, the Third Circuit found thabiti@ents did

“not establish that discrimination was pervasiv&itdd v. MBNA Am. Bank, N.A, 93 Fed.

Appx. 399, 402 (3d Cir. 2004). However, the Third Circuit has also held that requiring “daily

2 Defendants argue that the allegations made by Plaintiff “do not plaggite rise to an entitlement of relief’ under
Title VIl and the NJLAD, but they do not specify which elements of thosseseof action they do not believe are
supported by sufficient factual matteiDefs.” Mot. Dismiss at 1. For the purposes of this opinion, the Court will
analyze the sufficiency of Plaintiff's factual allegations as a wholewhhtparticular focus on the pervasiveness
issue, as that appears to be the basis of Defendants’ argument.

3 Because Defendants did not include page numbers on their brief in sopthait motion to émiss, for the
purposes of citation in this opinion, the Court has designated the coecofthg brief as page 1, with all following
pages numbered in sequential order.



contact” with the harasser is an “overly restrictive” application of the peerasss requirement.
West 45 F.3d at 757.

Incidens involving co-workers are relevant in establishing a hostile work environment.
For example, the District of Columbia Circuit concluded that “harassment ofvetineen
working alongside” a plaintiffwasdirectly relevant” to whether a hostile work environment

existed under Title VII._Vinson v. Taylor, 753 F.2d 141, 146 (D.C. Cir. 1985). The New Jersey

Supreme Court made a similar finding in applying the NJLAD, noting that a plagifiibrk

environment is affected not only by conduct directed at Hdrgtalso by the treatment of

others. A woman’s perception that her work environment is hostile to women will obvieusly b

reinforced if she witnesses the harassment of other female worketstiann 626 A.2d at 457.
Further, in one case, the Thi@rcuit held thaeven “facially neutral” mistreatment

when considered together with overt sexual misconduct “constituted the hostile work

environment.” Durham Life Ins. Co. v. Evans, 166 F.3d 139, 148 (3d Cir. 1999). In this case, in

addition to thealleged overtly sexual commentsde to her and other Board employees,
Plaintiff has alleged mistreatment on the part of Monillasithabt overtly sexual or gender-
based* These allegations are relevant to Plaintiff's burden to plead an “overall is¢efar

harassmentld. at 149.

4The “facially neutral” allegations include amaail sent by Monillas to Plaiiff that included other Board
employees as recipients suggesting that Plaintiff “w[o]lke upn@mtong side of bed(Compl. §43). Plaintiff also
alleges that Monillas relocated a-Op coordinator located on the campus that Plaintiff supervisestoate and
inconvenient location, and that he ridiculed and demeaned various fematedBgalpyees in a manner that was not
overtly sexual(Compl. §103. 104, 11&0). None of these actions, taken alone, would be indicative of unlawful
sexual harassmenindeed, the Supreme Court warned against applying Title VIl as a “genéligl cde.”
Faragher524 U.S at 788. However, the Third CircuiDorhamwarned of disaggregating allegedly discriminatory
acts, including acts that are not overtly sexmalature, and analyzing each one individuaDurham 166 F.3d at
149. Similarly, the Third Circuit held iAndrewsthat “offensive conduct is not necessarily required to include
sexual overtones in every instancéhdrews 895 F.2d at 1485.
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Plaintiff's burden at this stage is to sufficiently plead a Title-Malsed hostile work
environment claim. Whether the egitte will ultimately show that Plaintiff has established a
prima facie claim of sexual harassmesthest left for summary judgment or tridh this matter,
when considering the conduct alleged to have been directed at Plaintiff atbrigorents
involving other Board employees, the Court finds that Stallone had alleged suffadts to
state a claim She alleges that her immediate supervisor, Monillas, sent taail enessages
inappropriately inviting Stallone to share a hotel room with him. In connection with the
proposed hotel stay, she alleges that she was taddiper Board employee thdonillas
indicated thahewould be sleeping in the nude during the proposed trip involving the hotel. She
further alleges that Monillas made other inappropriate comments of a sexualindter
presencehat were directed at other women, such asvaeent about another employee’s pubic
hair, and that heidiculed Plaintiff and other female employees in a manner thahatasverty
sexual, butvas part of a pattern of sexual harassmémbrder to prevail in her claim J&ntiff
must stilladduce evidengerovingthat the alleged conduct wpervasivethat all other elements
of a hostile work environment claim are mad that the conditions of her employment were
altered as a resultt this stage, Plaintiff has made sufficient factuaiglings, entitled to an
assumption of truth, to plead a claim against the Board under Title VIl and the NJLAD

B. Plaintiff's Title VII Claim Against Monillas

Defendant argues that Plaintiff's Title VIl claim should be dismissed agaifestidaat
Monillas because individual supervisory employees are not subject to liability uiigey[T.

In opposition Plaintiff argues tha¥lonillas is being sued only in his official capacity, and thus

the claim should not be dismisse@laintiff citesVerde v. City of Philadelphia, 862 F. Supp.

1329 (E.D. Pa. 1994), to support Agte VII claim against Monillas in his official capacity.


https://www.lexis.com/research/buttonTFLink?_m=f6111482554018141c44ad4c1b00966b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20U.S.%20Dist.%20LEXIS%20115193%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b862%20F.%20Supp.%201329%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAl&_md5=78790f7d2fcfd566f15b1982e49abc2c
https://www.lexis.com/research/buttonTFLink?_m=f6111482554018141c44ad4c1b00966b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2013%20U.S.%20Dist.%20LEXIS%20115193%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b862%20F.%20Supp.%201329%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAl&_md5=78790f7d2fcfd566f15b1982e49abc2c

TheVerdecourt granted a motion to dismiss against an individual in his individual capacity, but
denied the motion to dismiss the individual in his official capacity.

Title VII prohibits an "employer"” from "discriminat[ing] against any individual . .
becawse of such individual's . . . sex." 42 U.S.C. § 2000€k2 term "employer" means "a
person engaged in an industry affecting commerce who has fifteen or more egsploy and
any agent of such a person . ..." 42 U.S.C. § 2000e(b).

Third Circuit jurisprudence is clear that Title VII does not subject individualrsigoey
employees to liability: "Congress did not intend to hold individual employees linbkr Title

VII." Sheridan v. E.I. DuPont de Nemours & Co., 100 F.3d 1061, 1078 (3d Cir; $88&)lso

Newsome v. Admin. Office of the Courts of the State of New Jersey, 51 F. App'x 76, 79 n.1 (3d

Cir. 2002)("it is settled that Title VII does not provide for individual liabilityGmerson v.
Thiel Coll., 296 F.3d 184, 190 (3d Cir. 2002individual employees are not liable under Title
VII") (citing Sheridan100 F.3d 1061

The issue in the present case is whether Title VII permits claims against anuativid
supervisor in his official capacity. This issue is unsettled; there arg icetbes Circuit

upholding and rejecting Title VII claims against individuals in their official citiead

5TheVerde court did not discuss the basis for upholding an offegipkcity claim against an
individual defendantthe Verdeanalysis of official capacity liability focused on whether the plaintiff
had adequately alleged that the defendant was her supervisor. Verde, 862 F. Supp. at 1335.

6 Other Circuits appear split on whether Title VII actions can be brought against individual
defendants in their official capacitigSompare Sauers v. Salt Lake Cnty., 1 F.3d 1122, 1125 (10th
Cir. 1993) (“Under Title VII, suits against individuals must proceed in their offieiphcity;

individual capacity suits are inappropriate”) and Johnson v. Univ. of Cincir2ihiF.3d 561, 571
(6th Cir. 2000) (“Plaintiff is allowed to proceed with his claims brought under Titl@ydinst the
University and Dr. Steger in his official capacityflith Ackel v. Nat'l Commc'ns, Inc., 339 F.3d
376, 381 n.1 (5th Cir. 2003) (“Individuals are not liable under Title VII in either their individual or
official capacities”).
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Other courts, in addition tderde have upheld Title VIl actions against individual

supervisors in their official capaciti€See, e.g.Watkins v. PaBd. of Prob. & Parole, Civ. 02-

2881, 2002 U.S. Dist. LEXIS 23504, 2002 WL 32182088, at *10 (E.D. Pa. Nov. 25, 2002)
("Although supervisors may not be held individually liable, Title VII is austay expression of
traditional respondeat superior liability ... Consequently, supervisors may be sued in thei

official capacity");Timmons v. Lutheran Children & Family Serv. of E. Pa., Civ. 93-4201, 1993

U.S. Dist. LEXIS 18011, 1993 WL 533399, at *5 (E.D. Pa. Dec. 17, 1993) (individual defendant
who was a supervisor "may be held liable under Title VIl as acting in hisabffapacity").

In addition, the Third Circuit hastated, in dictathat "[u]nder Title VII, a public official
may be held liable in her official capacity only, making the doctrine of quaifenunity,

which protects only against personal liability, inapplicable." In re Montgomety. 215 F.3d

367, 372-73 (3d Cir. 20007 his statement came in the context of assessing whether an
interlocutory appeal regarding qualified immunity was timely when the distiat had not
addressed qualified immunity because it had improperly characterized a ckinitlasVIl

claim. TheMontgomery Countyourt explained that qualified immunity is inapplicable with
Title VII, but the case did not actually involve al&iVIl claim. District courts have interpreted
its dicta regarding Title VIl in opposite way&ne District of New Jersey court cited
Montgomery County for the proposition that "[u]nder Title VII public officialsymaly be held

liable in their officialcapacity.” Lopez v. Cnty. of Passaic, Civ. 04-5789 (KSH), 2007 U.S. Dist.

LEXIS 47343, 2007 WL 1963039, at *4 (D.N.J. June 29, 20@Nother District of New Jersey
court dismissed Title VIl claims against an individual defendant in his officiaciszand

declined to apply Montgomery Countating, "[$ince Montgomery Countyvas not a Title VII

case it did not, and could not, address the issue atvaether a Title VII claim seeking
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damages may proceed against an employee in his or her official cap&atya'v. Gloucestor

Cnty. Coll., Civ. 06-3333 (NLH), 2007 U.S. Dist. LEXIS 61635, 2007 WL 2442343, at *2
(D.N.J. Aug. 22, 2007).
In addition toGalm, numerous courts in this Circuit have held that Title VIl does not

permit claims against supervisors in their official capacitise, e.g.Schanzer v. Rutgers

Univ., 934 F. Supp. 669, 678 n.12 (D.N.J. 1996) (declining to folevdeand holding that "[i]f
the defendant is not plaintiff's employer, . . . iriglevant whether that person was acting in an

official or individual capacity, for a Title VIl suit may not be properly nwaimed against the

individual."); Behrens v. Rutgers Univ., Civ. 94-358 (JBS), 1996 U.S. Dist. LEXIS 22311, 1996
WL 570989 at *8 n.10 (D.N.J. Mar. 29, 1996@gclining to followVerdeand "find[ing] no basis
for this distinction between 'official’ and ‘individual’ suits in the statuterguage of Title VII");

Watson v. Dep't of Servs. for Children, Youths & Their Families Delaware, Civ. 10-%8),(L

F. Supp. 2d , 2013 U.S. Dist. LEXIS 42203, 2013 WL 1222853 at *4 (D. Del. Mar. 26,
2013) (The Title VII claims against DSCYF employees in their official capacitiesctmaly
claims against the DSCYF . . . . Accordingly, [plaintiff]'s Title VII claimsiagathe DSCYF

employees in their official capacities will be dismissgedroxworth v. PaState PoliceCiv. 03-

6795, 2005 U.S. Dist. LEXIS 6169, 2005 WL 840374, at *4 (E.D. Pa. Apr. 11, 2IB¥Egause
the only proper defendant in a Title VIl case is the 'employer,’ pursuing suicis egainst
individuals in their official cpacities would be redundant”).

Although there is conflicting precedent, the Court holds that Plaintiff cannot britiga T
VIl claim against Monillas in his official capacityl he reasoning is persuasive in the cases
dismissing official capacity claims against individual defendants who areeroséives

employers.Title VII provides for liability against employers, not supervisors. Naming a
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supervisor as a defendant in his official capacity is redundant especiallyagharthis case, the
employeris also named as a Defendant. Becauam#ff’'s employer $ a defedant, shesuffers
no prejudice by the Court dismisgi her officialcapacity claimagainst the MonillasPlaintiff's
Title VII claim against Defendant Monillas will be dismissed with prejudice.

C. Plaintiff’'s Retaliation Claim under Title VIl and the NJLAD

In order toestablish a prima facie case of retaliation under the LAD, a plaintiff must
show that: (1) she was in a protected class; (2) she was engaged in pantgeitycknown to
the employer; (3) she was thereafter subjected to an adverse emplogmsaquence; and (4)
there is a causal link between the protected activity and the adverse employrsegtieoce.
Victor v. State 203 N.J. 383 (N.J. 2010Y-he Title VIl standard igirtually identical. See

LeBoon v. Lancaster Jewish Cmty. Ctr. Ass’n, 503 F.3d 217, 231-232 (3d Cir. 2007).

Defendang do not contesh their motionthat Plaintiffhas sufficiently pled the elements
of a retaliation claim under Title VIl or the NJLARather, Defendants argue that her
retaliation claims based upon her reduction in compensation are precludeddrirean
administrative proceeding.

The doctrine of “collateral estoppel, or ‘issue preclusion’. . .. bdisgation of

discrete issues, even in a case based on an entirely different claim. The fuatiquestion is

"In the alternative, Plaintiff argues that, “[t]Jo the extent the Court belieaeStallone’s Title VII

claim against Monillas is redundant..Stallone submits that dismissal of Monillas is not mandatory
or necessary, but rather discretionary . . PI”’¢ Opp’n atl3-14.) Plaintiff cites Satterfield v.
Borough of Schuylkill Haven, 12 F. Supp. 2d 423, 432 (E.D. Pa. 1998), which held¢hatll
exercise our discretion and grant the Defendants['] Motiahgimiss the official capacity claims
against [individual] Defendants . . .Satterfielddoes not involve Title VII claims. The question
presently before the Court is whether Plaintiff can bring Title VII claimshagan individual
defendant in his official capacity and, although the Court has found conflicting precadeDuirt

has not found casémwldingthat this specific determination is discretionary. The Court has held the
Title VIl claims against Defendant Monillas are legally impermissibl@nEassuming, arguendo,

that dismissal is discretionary, then the Court could simply exercise itstidisces theSatterfield
court did, and achieve the same result.
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whether the issue has besatually decided by a court in a prior action.” R&J Holding Co. v.

Redevelopment Auth., 670 F.3d 420, 426, 429 (3d Cir. 201&jeridand’ assertion that

Plaintiff's retaliation claim is precluded lzpllateral estoppel due to thedministrative action is
unavailing. While the doctrine of collateral estoppel operates to prevkigagen of factual
issues already decided in another pealteg, the claims raised in the instant complaint are
beyond the jurisdiction of the Office of Administrative Law (*OAL"). While their party has
supplied the Court with a copy of the OAL decision, the retaliation claims pled iorniydaint
would not be within the jurisdiction of the OAL. The OAL only possesses “jurisdictionaover
matter . . . after it has been determined to be a contested case by an agency head ... " N.J
Admin. Code 8§ 1:1-3.2(a). In turn, the relevant agency head in this dispute, the Commissioner of
Education, only has jurisdiction to adjudicate (and thus jurisdiction to refer to OAL)
“controversies and disputes arising under the school laws.” tdtJABn. § 18A:6-9. Thus,
while theOAL may hear matters such as whether a school employee’s tenure rightdadesl v
by a compensation decrease, it does not have jurisdiction to determine whetleehalleg
retaliatory employment decisions violate other law.

It is evidently only the issuef Plaintiff's tenure rights that could have been adjatkd
by the OAL. Whether a compensation decrease violated tenure rules is not thess@nas i
whether a compensation decrease was retaliaBegause the OAL, due to its jurisdictional
restrictons, is not competent to determine whether an employment action violated Title VII or
the NJLAD,issue preclusiodoes not apply to bar Plaintiff's retaliation claims.

D. Plaintiff 's § 1983 Claims
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Defendant Board seeks dismissal of Plaint§'$983claim on the ground that Plaintiff
has not identified an official policy or custom that resulted in the violation of Pfamights.
The Court agrees that Plaintiff has not identified any policy or custom tha&dchesinjuries.

According to the Supreme Court’s holdingvtonell v. Department of Social Serviges

436 U.S. 658 (1978), a public municipal entgych as a schobbard, can be held liabiea

plaintiff proves the existence of an officiblicy oracustom that has resulted in a constitutional
violation. However, a municipal entity cannot be held lidbtdely because it employs a
tortfeasor—or in other words a municipality cannot be held liable under 8 1983 on a respondeat
superior theory.”ld. at 691. The Supreme Court has “required a plaintiff seeking to impose
liability on a municipality undeg 1983to identify a municipalpolicy’ or ‘custom’ that caused

the plaintiff's injury.” Bd. of Commts of Bryan @ty. v. Brown., 520 U.S. 397, 403 (1997).

An official policy generally consists of a "statement, ordinance, regnlair decision
officially adopted and promulgated by [a local governing] body's officers.” Mat86 U.S. at
690. A custom, on the other hand, refers to an official practice that is “so permanentland we
settled” as to have the force of lavd. at 691. Plaintiff alleges that the Board acted “in
violation of its Affirmative Action Policy and Affirmative Action Regulatior{(Pl.’s Opp’n at
15), thus evidently acknowledging that the Board had policies in place to addresssarfcer
workplace harassment. Plaintiff does not point to any official policy that fadilitege
harassment, nor does she point to a wettled custom that permitted amgrassment or
discrimination. Contrary to Plaintiff's argumette violations being “related to a policy
adopted by the Board (R Opp’n at 16)s not sufficient—ratherthe policy or custom must be
“the moving force” behind the deprivation of a pl#its constitutional rights.Monell, 436 U.S.

at 694. Instead, Plaintiff has identified anti-discrimination policies thaBdtaed allegedly had
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in effect but did not follow. Because the Board is not liable for the actions of Dr.|&%ouarider
a respadeat superior theory under § 1983, and Plaintiff has not pled facts indicating liability
arising from the Board’s policies or customsarRiff's § 1983 claim against the Board will be
dismissed The dismissal, however, will be without prejudice to Plaintiff's right todiie
amended complaint prior to tleerrentdeadlne for amending pleadings of October 1, 2013, or
such date as may be set by the Magistrate Judge D(f8&et tem14).

Intentional Infliction of Emotional Distress

Defendants also move for summaguggment on the New Jersey common law claims in
the complaint for Intentional Infliction of Emotional Distress (“IIED”) the ground that
Plaintiff has &iled to meet the tort threshold dfe New Jersey Tort Claims Act (“NJTCA”)
Because the Board ispaiblic entity and because Plaintiff is suing Monillas in his official
capacity, the NJTCA applies to Plaintiff's IIED clairithe NJTCAprovides that when the
defendant is a public entity, no damages for pain and suffering may be awardedhenless t
plaintiff has suffered a permanent injury requiring at least $3,600.00 in medical tneatme
expensesN.J. Stat Ann. 8 59:9-2. When @aim isfor emotional distress, there must be
objective manifestations of the emotional distress that are verified by dressacaination and

observation of a physician. Randall v. State, 649 A.2d 408, 410 (N.J. App. Div. 1994).

Although Raintiff has pleadedhat as a result of Defendants’ conduct, she has suffered
from high blood pressure, acid reflux and insomnia (Cof@9.), Plaintiff has not pleaded that
a permanent injury exists requiring at least $3,600.00 in medical expensetiff Rlgiues that
some of her damages, such as mental anguish, humiliation, and stress should not bbectonside
under the umbrella of “pain and suffering.” However, “New Jersey couresdiearacterized the

subjective symptoms accompanying emotional distress as fallthmhe definition of pain
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and suffering,” including such symptoms as “humiliation” and “mental pain and ang&BiA”

Local No. 38 v. Woodbridge Police Dep’t, 832 F. Supp. 808 (D.N.J. 1993) (citing Ayers v.

JacksonTwp., 106 N.J. 557, 576-77 (N.J. 1987)

The damages that Plaintiff alleges in relation to her IIED claim fall within theitiefin
of “pain and suffering” as defined by New Jersey Courts. Because Plaintifbhaleged
permanent loss of a bodily function, permanent disfigurement, or dismemberment, aad she
not alleged medical expenses exceeding $3,600.00 from injuries caused by DefendHBE(3, he
claim is barred by the NJTCA.

Because of the foregoing, the Courednot reach the issue of whether Plaintiff satisfied
the notice rquirements of the NJTCA. Considering that all of the injuries alleged in the Sixth
count of Plaintiff's complaint fall within the definition of “pain and suffering,& thJTCA

mandates dismissal of this count in its entirety

IV. Moti on for More Definite Statement

Defendants also request a more definite statement pursuged.t&. Civ. P. 12(e).
Defendants request more information regarding the conduct that forms the Bsiatif's
punitive damages request. In additidrihe Court does not dismiss Plaintiff's IIED claithen
Defendants request a more definite statement regarding Decldin, when the conduct
occurred, and when shegan to experience distress.

Because the Court has dismissed Plaintiff's IIED claim, Defendants' niatianmore
definite statement regarding Plaintiff's IIED claim will be dismissed as nidefendants
request for a more definite statement regardingtve damages will be denied.

A. Standard of Review
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Fed. R. Civ. P. 12(e)ates, "A party may move for a more definite statement of a pleading . . .
which is so vague or ambiguous that the party cannot reasonably prepare a resgonmsgion

... must point out the defects complained of and the details desired.” A motzomdoe

definite statement "is generally disfavored, and is used to provide a remedy for anigibteell

pleading rather than as a correction for a lack of deRiemier Payments Online, Inc. v.

Payment Sys. Worldwide, 848 F. Supp. 2d 513, 522 (E.D. Pa. @fite2jon omitted). "Whether

to grant a motin under Rule 12(a$ a matter committed largely to the discretion of the district

court." Clark v. McDonald's Corp., 213 F.R.D. 198, 232 (D.N.J. 2003).

B. Defendants' Motion for More Definite Statement Will Be Denied

Defendants argue that "Plaintiff is vague in identifying what conduct sie&ewould
entitle her to punitive damages" and that "[w]ithout more specific factugbailbes with regard
to these allegations, defendants carauttquately prepare their defense.” @d¥lot. Dismiss at
18.)

Plaintiff's Complaint is not unintelligible, vague, or ambiguous. It is clearlitem and
provides details, includingxactquotations, dates, and locations for many of the incidents that it
alleges to have taken pladesets forth fair notice of Plaintiff's claims and the groumgisn
which those claims rest.

Defendants have notqvided any specific, valid reasas to whya more definite

statement would be necessary. Defendantsltibenas v. Independence Twp., 463 F.3d 285,

301 (3d Cir. 2006), for the proposition that "[w]hen presented with an appropriate Rule 12(e)
motion for a more definite statement, the district court shall grant the motion and daaand
specific factual allegations from the plaintiff concerning the conduct ymdgihe claims for

relief.” Thomas is inapposite because it involved adgding as to which a qualified immunity
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defense cannot reasonably be framédl. &t 289 TheThomas court noted the interest in
"avoid[ing] the risk of subjecting public officials who are immune to suit from thedms of
discovery." Id. at 291. Defendants have not asserted that Plaintiff's Complaint precludes them

from presenting a qualified immunity defense and, thereldr@nasdoes not support their

motion for a more definite statement.

Defendants' motion faa more definite statement will be denied.

V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to DismiBEENIED as to Count ks
to the Board, anGRANTED as to Count As to MonillasDENIED as to Counts 3, 4 and 5,
andGRANTED as to Counts 2 and 6. Defendants’ Motiongdviore Definite Statement is

DENIED. An appropriate Order shall enter.

Dated: 9/13/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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