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NOT FORPUBLICATION (Doc.No. 9)

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

DEBRA L. BARRIERO,
Plaintiff, . CivilNo. 13-1501(RBK/AMD)
V. . OPINION
NJ BAC HEALTH FUND,

Defendant.

KUGLER, United State®istrict Judge:

In this case, Plaintiff D@ra L. Barriero (“Barriero”) seeks benefits under section
502(a)(1)(B) of the Employee Retirement Incoezurity Act of 1974 (“ERISA” or the “Act”)
from Defendant New Jersey BAC Health Fund (fRend”). Currently before the Court is the
Fund’s motion for summary judgment on statutdiroftations grounds. (Doc. No. 9.) For the
reasons stated herein, the Gomitl GRANT the Fund’s motion.

I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
The Fund is an employee welfare benefit plan within the meaning of sectidB(1)

ERISA, and is administered by a boafdrustees. (Def.’s SOMF { 12p.The sole purpose of

1 “The terms ‘employee welfare benefit plan’ and ‘wedfalan’ mean any plan, ifid, or program which was
heretofore or is hereafter established or maintained by an employer or by an employee orgamibstiooth, to

the extent that such plan, fund, or program was edtahlisr is maintained for the purpose of providing for its
participants or their beneficiaries, through the purchase of insurance or otherwise, @gl,nsedgical, or hospital

care or benefits, or benefits in the event of sickressdent, disability, death anemployment, or vacation

benefits, apprenticeship or other training programs, or day care centers, scholarship fuegsidtegal services,

or (B) any benefit described in section 186 (c) of this titther than pensions on retirement or death, and insurance
to provide such pensions).” 29 U.S.C. § 1002()).

2 Local Civil Rule 56.1 provides that “[o]n motions for summary judgment, the movant shall furnish a statement
which sets forth material facts as to which there doésxist a genuine issue,” and “[tlhe opponent of summary
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the Fund is “to provide medical, health and aedf death and disaltylibenefits and other
benefits for employees of participating employersd for their beneficiaas.” (Id. 15.) The
Fund operates according to a plan of benefits addpteéhe board of Trustees. (Id.) This plan
of benefits was set forth in the “SummaryRdé&n Description for New Jersey B.A.C. Health
Fund Effective January 1, 2008” (the “SPIiy. 1 6), and mailed to all of the Fund’s
participants in 2008, (id. 7). The SPD prosgidater alia, that a participant’s “eligible
dependents” include the partiaipt’s spouse._(Id. § 10.) TB&&D also contains a section
entitled “Limitation on When a Lawsuit May be Stat,” which provides that “[n]o lawsuit may
be started more than 3 years aftee end of the year in which dlieal or dental services were
provided . ...” (Id. 1 18.) According to the SPD, each year begins January 1 and ends
December 31. _(Id. 1 19.)

Throughout 2008 and 2009, AnthonyrBaro, Jr. was a participant in the Fund. (Id. 1
8.) Plaintiff Barriero, Anthony Baiero’s wife, received benefits from the fund as an eligible
dependent. (Id.  9.) On March 26, 2009, andI&0, 2009, Barriero underwent surgery. (Id.
1 11.) Barriero’s surgeons submitted invoicebldoizon Blue Cross Blue Shield of New Jersey
(“Horizon”), which performed claims poessing services forehFund. (Id. 1 13-14.)

From May through July 2009, the Fund, through Horizon, paid a total of $38,003.50 to
Barriero’s surgeons._(1d. 1 15.) On Febru22y 2011, Barriero’s counstlled an appeal with

Horizon disputing the amounts of these paymef(it.  16.) Horizon responded to Barriero’s

judgment shall furnish, with its opposition papers,spoisive statement of material facts, addressing each

paragraph of the movant's statement, indicating agreement or disagreement.” “[A]Jny material fact not disputed shall
be deemed undisputed for purposes of the summary judgment mation.” Id. Where facts submitted by the party
moving for summary judgment remain uncontested, those facts will be deemed to be admitted. Hill v. Algor, 85 F.
Supp. 2d 391, 408 n.26 (D.N.J. 2000). Accordingly, because Barriero did not respond talthé &cal Rule 56.1
Statement of Undisputed Material Facts, the facts set forth istdtatnent are deemed admitted.
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appeal by letter dated April 1, 2011, statingttthe payment amounts were correct and no
further payments were due. (Id.  17.)

On January 28, 2013, Barriero filed suit in Swgerior Court of New Jersey, Burlington
County alleging that pursuant $ection 502(a)(1)(Bdf ERISA, 29 U.S.C. § 1132(a)(1)(B), she
is entitled to recover additional benefits for the surgical services performed in March and April
2009. (Id. 11 20-21.)

On March 12, 2013, the Fund removed #a$ion pursuant to 28 U.S.C. 88 1441 and
1446, invoking this Court’s jurisction under 29 U.S.C. 8§ 1132(e). (Doc. No. 1.) After
answering Barriero’s Complaint on March 1213, (Doc. No. 2), and engaging in discovery,
the Fund filed its motion for summary judgment on May 29, 2013, (Doc. No. 9). As this motion
has been fully briefed, the Court nduvns to the parties’ arguments.

II.  LEGAL STANDARD

Summary judgment is appropriatdere the Court is satisfigdat “there is no genuine

dispute as to any material fact and that the movant is entitled to judgment as a matter of law.”

Fed. R. Civ. P. 56(a); see Celotex Corp. v. Catrett, 477 U.S. 317, 330 (1986). A genuine dispute

of material fact existenly if the evidence isuch that a reasonalley could find for the non-

moving party. _Anderson v. Liberty Lobby, lnd77 U.S. 242, 248 (1986). When the Court

weighs the evidence presented by the partigbe‘evidence of the non-movant is to be
believed, and all jusidible inferences are to be dmam his favor.” _Id. at 255.
The burden of establishing the nonexisteofca “genuine issues on the party moving

for summary judgment. Aman v. Cort Fiieme Rental Corp., 85 F.3d 1074, 1080 (3d Cir.

1996). The moving party may satisfy its bur@géther by “produc[ing] evidence showing the

absence of a genuine issue of material fact” dsbgwing’ — that is, poiting out to the district



court — that there is an absence of evidéaipport the nonmovingarty’s case.”_Celotex,
477 U.S. at 325.

If the party seeking summary judgment makes this showing, it is left to the nonmoving
party to “do more than simply show that thés some metaphysical doubt as to the material

facts.” Matsushita Elec. Indus. Co. v. ZerfiRhdio Corp., 475 U.S. 574, 586 (1986). Rather, to

survive summary judgment, the nonmoving partystrimake a showing sufficient to establish

the existence of [every] element essential to that party’s case, and on which that party will bear

the burden of proof at trial.”_Celote477 U.S. at 322. Furthermore, “[w]hen opposing
summary judgment, the nonmovanay not rest upon mere allegatiphst rather must ‘identify
those facts of record which walitontradict the facts iden#fd by the movant.”_Corliss v.

Varner, 247 F. App’x. 353, 354 (3d Cir. 2007) (quotitmyt Auth. of N.Y. and N.J. v. Affiliated

FM Ins. Co., 311 F.3d 226, 233 (3d Cir. 2002)).

In deciding the merits of a party’s motiorr &ummary judgment, the Court’s role is not
to evaluate the evidence and decide the truthefnatter, but to determine whether there is a
genuine issue for trial. _Anderson, 477 U.248. Credibility determiations are the province

of the fact finder, not the slirict court. BMW, Inc. v. BMW of N. Am., Inc., 974 F.2d 1358,

1363 (3d Cir. 1992).
[11. DISCUSSION
A. Statuteof Limitations
Prior to filing a suit under seoh 502(a)(1)(B), “ERISA ands regulations require plans
to provide certain presuit procedures for revieywtlaims after participants submit proof of loss
(internal review). The courtsf appeals have uniformly regad that participants exhaust

internal review before bringing claim for judicial review unae§ 502(a)(1)(B). A participant’s



cause of action under ERISA accordingly does not accrue until the plan issues a first denial.”

Heimeshoff v. Hartford Life & Accident In€o0., 571 U.S. __, ,134 S. Ct. 604, 610 (2013)

(internal citations omitted).
Because section 502(a)(1)(B) of ERISA daescontain a statute of limitations,
however, once a participant’s cause of actiomuss; “courts are obliged to apply the most

analogous state” limitations periodd@articipant’s claim._Venu v. Vic's Mkt., Inc., 896 F.2d

43, 45 (3d Cir. 1990). The “statutory limitation st@pplicable to a claim for benefits under

Section [502](a)(1)(B) is a bach of contract claim.”_Hahm@ann Univ. Hosp. v. All Shore,

Inc., 514 F.3d 300, 305-06 (3d Cir. 2008). Thus, the Court borrows New Jersey’s limitations
period for “recovery upon a contractual claim obili&y,” which is six years._See N.J. Stat.
Ann. § 2A:14-1.

Irrespective of the Court’s dinary practice of applying the most analogous state
limitations period to a section 502(a)(1)(B) claimwever, parties may contractually agree to a
different limitations period that may be shortetarger than the aplable state provision.
Heimeshoff, 134 S. Ct. at 611.o@sequently, the Fund’s sole argument in support of its motion
is that Barriero’s claim is barred by the limitats provision set forth ithe SPD. (Def.’s Br. 3-
5.)

The SPD provides that the deadline for Barrieréle suit was “3 years after the end of
the year in which medical . . . services were faled.” Here, the medical services at issue were
provided to Barriero in 2009. Ake SPD provides that each year begins January 1 and ends
December 31, the year in which medical sas provided to Barriero ended on December 31,
2009. Accordingly, applying the three-year linibas period set forth in the SPD, Barriero

needed to have filed suit by December 31, 2@2cause, the Fund argues, Barriero did not file



suit until January 28, 2013, her claim is timerbd and the Fund is entitled to summary
judgment dismissing this action.

Barriero counters that theiRd’s application of the contrtual limitation period shows
no regard for the Fund’s mandatory internal @bpeocess, and wouttius preclude Barriero
from filing suit in federal court before she exhtaaisall internal appealqPl.’s Opp’'n 7.)
Barriero sets forth the timeline corresponding ie #ppeals process and concludes that because
the exhaustion of all internappeals occurred on Apl, 2011, that her complaint would not
have needed to be filed until on or before April 1, 2014. (Id. 8.)

In support of her argument, Barriero rel@sa Fourth Circuit decision, which held that
“[a]ln ERISA cause of action does not accrue until a claim of benefits has been made and
formally denied,” i.e., the statute of limitatiodees not start to run oncavil claim while a plan

is still considering internalppeals._See White v. Sun Lifessurance Co. of Canada, 488 F.3d

240 (4thCir. 2007). In relying on thianguage, Barriero contendsthio agree with the Fund’s
position in this case would be inherently fair hesmthe statute of limitatns would begin to run
prior to the time when Barriero could seetlifial review. (Pl.’sOpp’n 6.) Barriero’s
argument, however, is contraryrecent Supreme Court precedent.

On December 16, 2013, the Supreme Castéd Heimeshoff v. Hartford Life &

Accident Insurance Co., 571 U.S. _, 134 S604 (2013), resolving a split among the circuits
as to the enforceability of the type of conttedtlimitations provision at issue here. Heimeshoff
explicitly holds that “[a]bsent a controlling staub the contrary, a paripant and a plan may
agree by contract to a particular limitations periextn one that starts to run before the cause of

action accrues, as long as the perfoceasonable.” 134 S. Ct. at 610.



In Heimeshoff, petitioner argued that the thgeear limitations period in her contract,
which specified that the period would begirrto at the time proof dbss was due, ran “afoul
of the general rule that statues of limibas commence upon accrual of the cause of action”
because proof of loss would be due before agyaant could ever exhaust the internal review
procedures of her plan. Id. The Supreme Cajected petitioner's argument relying on the

framework set forth in Order of United Comrmoiat Travelers of America v. Wolfe, 331 U.S.

586, 608 (1947) (“[I]n the absence of a contrgjlstatute to the contrary, a provision in a
contract may validly limit, betweethe parties, the time for Imging an action on such contract
to a period less than that prescribed in the gés¢atute of limitations, provided that the shorter
period itself shall be a reasonable period.”).e Bupreme Court opinedat[tjhe Wolfe rule
necessarily allows parties to agree not onltheolength of a limitationperiod but also to its
commencement,” and that “[t]heipciple that contractual limitadns provision ordinarily should
be enforced as written is espaty appropriate when enforcirapn ERISA plan.”_Id. at 611-612.
The Supreme Court thus instructed that effiegst be given to a @h’s limitations provision
unless a determination is made that the pasddnreasonably shorby that a ‘controlling
statute’ prevents the limitations peritydm taking effect.”_Id. at 612.

Here, the parties agreed to a three-yemitditions period. Barriero does not argue that
this period is unreasonable on its face, but sim@yitrshould not have atted to run until after
she exhausted her internal appeals. (Pl.’s Opp’n 8.)

The Fund notes that there is “nothing unceeble about dismissing [Barriero’s] claim
for failure to adhere to the December 31, 2012 lilegidwhen she could have filed suit at any

time between April 1, 2011, and December 31, 2012. (Def.’s Reply 3.) The Court®agrees.

3 Neither party raises whether a controlling statute prewkeatimitations period from taking effect; thus, the Court
will not wade into that analysis.



Under the terms of the SPD, Barriero coulgéhiled suit at any time from April 1,
2011, to December 31, 2012. The Court sees no reason why this nine-month period of time did
not provide Barriero with ample opgunity to seek judicial leew and vindicate her rights
under ERISA. See id. at 613 (“In the absencangfevidence that there are similar obstacles to
bringing a timely § 502(a)(1)(B) &m, we conclude that thed?l's limitations provision is
reasonable.”).

Because there is no genuine dispute as tovatgrial fact, and Barriero’s claim is barred
by the statute of limitations, the Fund igi#ed to judgment as a matter of law.
V. CONCLUSION

For the reasons stated abptree Court will GRANT the Fund’s motion for summary
judgment. An appropriate order shall issue today.
Dated:_12/27/2013 /s/ Robert B. Kugler

ROBERTB. KUGLER
Lhited States District Judge




