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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JOSE MIGUEL OLMEDA
Petitioner Civ. No. 13-6826 (RBK)
V. : OPINION
JORDAN HOLLINGSWORTH

Respondent.

ROBERT B. KUGLER, U.S.D.J.

l. INTRODUCTION
Petitioner is a federal prisoner currently incarcerated at F.C.l. ForhBiart Dix, New
Jersey. He is proceedipgo se with a petition for writ of habeas corpus pursuant to 28 U.S.C. §
2241. Petitioner seeks the removal of a prison disciplinary finding from his prisod.réeor
the following reasons, the habeas petition will be denied.
. BACKGROUND
According to the prison discipline hearing report, on March 29, 2012, petitioner’s cell
was searched by a prison staff member. Petitioner’s locker was searched adedoawdiery
substancevas found. The white powdery substance tested positive for cocaineNUKifigst
Kit G.
An incident report was prepared and delivered to petitioner on March 30, 2012.
Petitioner was advised of his rights and stated that he was not guilty and thatstence was
powder sugar. A Unit Disciplinary Committetearing was convened and referred the incident

report to the Discipline Hearing Offic€iDHO") .
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Petitioner requested a staff representative and three witrsgdsegisciplinary hearing
He subsequently waived his right to a staff representative at the heanmgpriD11, 2012, a
disciplinary hearing waleld. The initial disciplinary hearing reported that petitioner did not
request any witnesses. TBE&IO took petitioner’s st@mentswhich included his assertiohat
the substance was powder sugar, into account, along with a memorandum by a prison staff
member which indicated the presence of cocaine found inside petitioner’s lodker atur
inspection. Ultimatelypn May 29, 2012, thBHO found that petitioner had possessed drugs in
violation of Code 113. Petitioner received a sanction of thirty days disciplinargaggre
Furthermore, petitioner was disallowed forty days of good time credit amathgstsanctions.

Petitoner appealed this decision to the Regional Director. On July 13, 2012, the
Regional Director remanded the disciplinary action for further reviesv aftevealed some
guestions concerning the disciplinary process.

On August 20, 2012, an amend#idciplinary hearing report was issued. The amended
report now indicated that witnesses were in fact called at the disciplinamdaad appeared.
One inmate stated that he had seen petitioner put white powder on his oatmeal wheatever he
it. Another innate stated that he did not remember ever seeing petitioner use powder sugar. A
third witness was unavailable as he had been transferredH®@d00k into considextionthese
witnesses statemestiut came to the samerclusion in theamended disciplinary hearing report
and found petitioner guilty of possessing of drugs in violation of Code 113. Petitioneedece
the same sanctions in the amended report as he had in the original report, namelsytirt

disciplinary segregation and forty days loss of good time credits, among oth@srsanc



Petitioner appealed the amended report to the Regional Director. The RegrenDi
determined that thBHO’s decision was based on the greater weight of the evidence and that the
sanctios were not disproportionate to petitioner’s conduct.

Petitioner then appealed the Regional Director’s decision to the Centiag.Offi
Ultimately, the appeal to the Central Office was rejected because it was untimely.

1. DISCUSSION
A. Exhaustion

“A prisonermay challenge the execution of his sentence in a habeas petition pursuant to
28 U.S.C. § 2241."Sanko v. Obama, 422 F. App’x 146, 148 (3d Cir. 2011) (per curiam) (citing
Woodall v. Fed. Bureau of Prisons, 432 F.3d 235, 243 (3d Cir. 2005)). Indedd]éction 2241
is the appropriate vehicle for a petitioner alleging constitutional claims whesoa p
disciplinary proceeding results in the loss of good time creditarig v. Sauers, 529 F. App’x
121, 122 (3d Cir. 2013) (per curiam) (citiQgeen v. Miner, 530 F.3d 253, 254 n.2 (3d Cir.
2008) (per curiam)):In general, inmates must exhaust administrative remedies before
proceeding on a habeas petition brought under § 2Z4ihét v. Holt, 316 F. App’x 169, 171
(3d Cir. 2009) (per curiam) (citingloscato v. Fed. Bureau of Prisons, 98 F.3d 757, 760 (3d Cir.
1996)). “If a petitioner fails to exhaust his administrative remedies andithaistrative
remedies process is no longer available to him, procedural default bars reviewlafrhs
unless he cashow cause and prejudiceld. (citing Moscato, 98 F.3d at 761).

To exhaust ®HO’s decision, a petitioner initially submits appeal to the Regional
Director for the region where the inmate is currently locatse.28 C.F.R. § 542.14(d)(2). An
inmate who is not satisfied with the Regional Director’s response may submit ah &pihe

General Counsel within thirty calendar days of the date the Regional Diregted $he



responseSeeid. 8§ 542.15(a). “Appeal to the General Counsel is the &dalinistrative

appeal.” Id. A petitioner must exhaust his administrative remedies through the highest level
before proceeding to file a habeas petiti®e United Sates v. Wynn, 328 F. App’x 826, 829 n.
4 (3d Cir. 2009) (per curiam) (“Wynn must exkBahis administrative remedies (by waiting for
the BOP to respond to his various requests for relief and then appealing ang déces®n to
the highest level) before proceeding to file a habeas corpus petition[.]").

Respondent argues that petitionat dot exhaust his administrative remedies because the
highest level appeal, petitioner’'s appeal to the Central Offies denied as untimely. “In order
to exhaust, petitioners must satisfy the procedural requirements of tiresticitive remedy
process.”Vallesv. Scism, 435 F. App’x 97, 98 (3d Cir. 2011) (per curiafoiting Moscato, 98
F.3d at 761-62). Thus, where a petitioner's administrative appeal is denied adytiiene
petitioner fails to comply with the procedural requirements of the admnaitive remedy process
and his claims are unexhaustegbe id.; see also Beckford v. Martinez, 408 F. App’x 518, 520
(3d Cir. 2010) (per curiam) (finding that where a petitioner's administrapipeads were
rejected asntimely that the petitiondailed to exhaust his administrative remedies).

In this case, as previously noted, petitioner’s highest level administrapealapas
rejected as untimely. Therefore, petitioner failed to exhaust his adm@tivstremedies to
pursue this § 2241 habeas petiticee Valles, 435 F. App’x at 98Beckford, 408 F. App’x at
520. Furthermore, petitioner makes no showing of cause and prejudice to overconhgrais fai
to exhaust his administrative remedi&ee id. (“Absent a showing of cause and prejudice for
procedural default [of administrative remedies], review of the merits of Betkfhabeas
petition is barred.”) (citingvloscato, 98 F.3d at 762). Accordingly, the habeas petitimm be

denied due to petitionerfailure to exhausadministrative remedies.



B. Merits
Even assumingrguendo that petitioner had exhausted his administrative remedies, his
habeas petition can albe denied on the merits. The United States Court of Appeals for the
Third Circuithas explained the relevant legal standard applicable in this case; specifically:
Federal prisoners have a liberty interest in statutory good time
credits. Wolff v. McDonnell, 418 U.S. 539, 557 (1974¥e also 18
U.S.C. § 3624(b)(1Vega [v. United Sates], 493 F.3d [310,] 317
n. 4 [(3d Cir. 2007)] . . . . “[R]evocation of good time does not
comport with the minimum requirements of procedural due process
unless the findings of the prison disciplinary board are supported
by some evidence in the recordJiperintendent v. Hill, 472 U.S.
445, 454 (1985) (internal quotation marks and citation omitted).
This standard is minimal and does not require examination of the
entire record, an independent assessment of the credibility of
witnesses, or a weighing of the eviden&ee Thompson v. Owens,
889 F.2d 500, 502 (3d Cir. 1989). Rather, the relevant inquiry asks
whether “there is any evidence in the record that could support the
conclusion reached by the disciplinary boarHill, 472 U.S. at
455-56.

Lang, 529 F. App’x at 122-23.

Petitioner first argues that there was insufficient evidence to slaieélpossessed
drugs. Contrary to petitioner’'s argumenkgre was “some evidence” giving rise to the DHO’s
finding. Specificallyevidence at the hearing indicated tagtrison staff member found a
substance in petitioner’s locker that tested positive for cocaine. Petisiass€rtions
notwithstanding, it is not the province of a federal habeas court to reweigh the eviSienc
Hill, 472 U.S. at 455-56. In light of this pogd test, petitioner’'s argument that there was
insufficient evidence to find him guilty of the disciplinary charge is without mehe évidence
presentednet the minimally stringent “some evidence” threshold.

Petitioner may also be attempting to adhat his due process rights were violated

because the substance seized from his locker was not sent to an outside lab to daah chemic



analysis test. Petitioner was afforded the procedural due process prstéeat\ol ff provides:
specifically (1) a written notice of the charges at least 24 hours prior to a hearing; (2) an
opportunity to call withesses and present evidence in his defense; (3) an opportuciwt re
assistance from an inmate representative; (4) a written statement of the exétledagn and
the reaens for the disciplinary action; and (5) appearing before an impartiagiaeonhaking
body. See Crosby v. Piazza, 465 F. App’x 168, 171-72 (3d Cir. 2012) (per curigs®tting forth
the due process protections espousadfatif) (citing Wolff, 418 U.S. at 563-71). Furthermore,
petitioner failed to show that he was prejudiced by the Bureau of Prison’s purpduedtta
have the substance seized tested by an outside labor&serg.g., Molesv. Holt, 221 F. App’x
92, 95 (3d Cir. 2007) (per curiam) (stating that “a failure to conduct a prompt and thorough
investigation prior to a disciplinary hearing does not rise to the level of a doesprviolation”
and that petitioner failed to show that theeg#d oversight caused him prejudice) (citt,
472 U.S. at 454). As noted above, petitioner was given an adequate opportunity tieerebut
charge at the disciplinary hearing and the amended report indicates that@hgabél
consideration to the testimony of petitioner and his witnesses.
V. CONCLUSION
For the foregoing reasons, the habeas petition will be denied. An appropriateitbrder w

be entered.

DATED: February 27, 2014
s/Robert B. Kugler
ROBERT B. KUGLER
United States District Jgg




