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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

EP HENRY CORPORATION
Plaintiff, Hon. Joseph H. Rodriguez

V. Civil No. 17-1538 (JHR/KMW)
CAMBRIDGE PAVERS, INC,

OPINION
Defendant.

Thesemattes come before the Court on Defendant Cambridge Pavecss
Motion (Docket Item 62) for Summary Judgment and parties’ Joint Motion (Docket
Item 82) to SeaVarious documents. For the reasons stated belewCturt will deny
Defendants’ Motion (Docketem 62) for Summary Judgment agdant in part and
conditionally denyn partthe parties’ Joint Motion (Dockeétem 82) to Seal.

|. Factualand Procedural History?

Plaintiff EP HenryCorporation (“EP Henry’and Defendant Cambriddeavers,
Inc. (“Cambridge™are New Jersebased competitors in the industry of manufacturing
concrete paving stoneEP Henrywas formed in 1903 an@ambridge in 1995. In its

advertising, Cambridge has used such phraseswaayallook like new,” “look lke new

1The Court distills this undisputed version of evefrom the parties’statements of
material facts, affidavits, and exhibits, and regctsithem in the manner most favorable
to the party opposing summary judgmentere, Plaintiff. The Court disregards, as it
must, those portions of the parties’ statementmaferial facts that lack citation to
relevant record evidence (unless admitted by theoognt), contain improper legal
argument or conclusions, or recite factual irrelesian.Seegenerallyl.. Civ. R. 56.1(a);
seealsoKemly v. Werner Cq.151 F. Supp. 3d. 496,499 n.2 (D.N.J. 2015) @garding
portions of the parties’ statements of materiatdaan these grounds)pnes v. Sanko
Steamship Co., Ltd148 F. Supp. 3d 374,379 n.9 (D.N.J. 20Eame).
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forever,” “color will never fade,” and “skid andiglresistant.” EP Henry alleges that
those phrases, among others, constitute false didiveg under the Lanham ActSée
Docket Item 701, 1 14.)

At some point in time, Cambridge began to use gl@ras part of its advertising
efforts. The jingle ends with the phrase “theyllivays look like new.2 Cambridge
alleges that it began using the phrase “Theyll kadke New Forever”in its advertising
for its ArmorTec pavingstone products around 208i@0d that it began to use language
stating that the pavingstones’color would not fadeund 2004. (Docket Item 63, 11
16-17.)Then, in 2006, Cambridge registered 2 trademarkes.first consisted of
Cambridge’s logo and the slogan “Theyll Look Likeew Forever,” while the second
consisted of Cambridge’s logo with the slogan “Thépok Like New Forever” and the
words “with ArmorTec.” GeeDocket Item 63, 1 18.) According to the Trademark
Registration Certificates from the U.S. Patent @nademark Offte, the two logos had
been in use since the year 2000.

Cambridge alleges that it used those slogans falketang purposes for more
than 15 yeasprior to EP Henry filing the present suit in 20&. § 20.) It also claims
that it used language includitiidne rich color” and “will never fadeiWhen advertising
about ArmorTe@avingstones between 2004 and 2014. { 21.) Finally, Cambridge
alleges that beginning around 2009, it startedudgig in its advertising language such
as “skidresistant” and “skid and slip resistant” when ddsiorg the ArmorTec

pavingstones.l(. § 22.)

2The full lyrics of Cambridge’s jingle are: “Cambgd pavingstones, the best
pavingstones brand for you. Cambridge pavingstenegh ArmorTec— Theyll Always
Look Like New.”



Cambridge allegethat at some pat in late 2008 into early 2009, some of
Cambridge’s competitors, including Grinnell and Coete Stone & Tile Corp. (“CST"),
planneda meeting to discuss whether the abaventioned language in Cambridge’s
marketing and advertising constituted false atigeng. (Id. 11 2325.) Cambridge
claims that the meeting took place in April 2009Ginnell’s offices, and that
approximately 2625 representatives from EP Henry, Capitol Pavers &ltahg Walls,
Inc. (“Capitol”), Unilock New York, Inc. (“Unilock), TechaeBloc, Inc, CST, Grinnell,
and Daron Northeast Inc. were all in attendankk.{ 2629.) The meeting apparently
lasted approximately 60 to 90 minutes, with theeattees discussing the potentially
“exaggerated advertising statements” that Camleidgd been usingld. 11 33-35.)
Cambridge asserts that the attendees discussqubstbility of filing a lawsuit against
Cambridge, but ultimately decided to table the esamtil a second meetingd.  34.)

Cambridge alleges that, before the second meeERdg{enry expressed to a CST
representative that it did not want to partakehe tawsuit. [d.  36.) Cambridge
claims that there was then a second meeting, apm@tely 3 to 4 weeks after the first
one, in which the four competitors in atteartcce (Capitol, Grinnell, CST, and Unilock)
decided against filing a lawsuit and in favor ofiituting a proceeding before the
National Advertising Division (“NAD”) of the Counkof Better Business Bureaus, Inc.
(1d. 1 3841) In early June 2009, the athey representing those four competitors filed
a letter with NAD challenging some of the abawentioned advertising claims made by

Cambridge. Seeid. T 42.p

3Cambridge relies on the Declarations of Grinndfesident, Gaig Austin, and
General Counsel, Jarrod C. Cofrancesco, foalatlveassertion@bout theemeetings
and their aftermathAustin claims to have been at tApril 2009 meeting, while
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EP Henry denies that any of its representative®evwpeesent at the April 2009
meeting. (Dockeltem 70-2, § 6.)The parties agree that EP Henry was not one of the
parties that filed the NAD case in 2008stead, EP Henry contends that it did not know
about Cambridge’s use of the alleged false adveadislaims until EP Henry opened its
distribution facility in Roxbury, New Jersey, in the sumnoé2013. (d. 1 10.)EP Henry
states that the Roxbury facility represented itgansion into the North Jersey market,
where Cambridge had a strong presengee(d. 11 11, 16.) Upon opening that facility
EP Henry claims that North Jersey customers begask for Cambridge’s ArmorTec
products, citing Cambridge’s advertising claimstsas “they look like new forever” and
“they would never fade.”ll. T 14.)EP Henry claims that, prior to opening tRexbury
facility, it had been unaware of Cambridge’s alledelse advertising claims because it
had not encountered Cambridge directly in the marleee, and thus had not been
affected by the claimsld. § 16.) Upon hearing customers’requests, thoieghHenry
claims it launched an investigation into Cambridgeieged false advertising claims
(1d. § 17.) EP Henry contends that it was only at tlagpin time that it became aware
of the details of the 2009 NAD caaad, more generally, the allegealde advertising
claims. (d.)

In April 2014, EP Henry states that it submitteslatvn claim to the NAD to
challenge Cambridge’s continued use of the advadislaims “They'l Always Look Like
New” and “Will Never Fade.”ld. § 19.) The NADissued a caonpliance report on July 7,
2014, which deemed Cambridge’s advertising claimbd “unsupported” and took

umbrage with Cambridge’s continued use of the pasaeeid. 11 20-22.) EP Henry

Cofrancesco was merely present at the offices endidy of the first meeng, but did not
attend it.



claims that, nevertheless, Cambridge continuedsethe unsuppoed language, at
which point EP Henry created and distributed a broe entitled “The Truth About
Pavers: Cambridge Pavingstones with ArmorTec Exegfgens.” (d. § 24.) EP Henry
says it shared this brochure with market actoraroher to inform the indstry about
Cambridge’s alleged false advertising claimsg. {[ 25.) In that brochure, EP Henry
stated that Cambridge’s use of the language atibsud been contested since 2009, in
reference to the 2009 NAD casé&d (Y 26.) Despite these efforts, EP Hgmlleges that
Cambridge did not discontinue using the allegeddadvertising claimsld.  27.}

Therefore, EP Henry commenced thigyation on January 13, 201By filing in
Gloucester County Superior Cowmrsevencountcomplaint against Cambrgedthat
included allegationthat Cambridge had violategection 43(a) ofhe Lanham Act by
engaging in false advertising¢cket Item 63, §.F On March 7, 2017, Cambridge
removed the case to this Court. (Docket Item 1.)March 24, 2017Cambridge filed a
Motion (Docket Item 8)o Dismiss EP Henry's Complain®n October 31, 2017he late
Honorable Jerome B. Simandleagnted that Motionn part and denied in part,
ultimately dismissin@ll of the counts other than the Lanham Act cobBuocket Items
21, 22)

Thereafter, Cambridge filed its Answer (Docket It@) to EP Henry’s
Complaint, in which Cambridgeaised the affirmative defense of laches and
counterclaimed that EP Henry had also violatedlt&ieham Act.On August 9, 2018, EP

Henry filed its First Amended ComplaifDocket Item 50)which set forth a single

4EP Henryrelies on the Declarations of EP Henrysdident Eric Longits Owner and
CEO J.C. Henry, and CST's former General Managerv&tGuiddor all assertions about
how and when EP Henry came to learn about the @dldglse advertising claim&uida
claims to have been present at the April 2009 nnegeti
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count alleging false advertising in violation oethanham ActOn August 22, 2018,
Cambridge filed its Answer (Docket Item 51) to thiesE Amended Complaint, again
raising laches as an affirmative defense.

On April 18, 2019, Cambridge filed a Motion (Dockégm 62) for Summary
Judgment. On June 10, 209&P Henrytimelyfiled its Response(Docket Item 70.0n
July 8, 2019, Cambridge timely filed its Reply. (€&t Item 75.) Finally, on July 25,
2019, the parties filed a Joint Motion (Docket 1t&#®) to Seathefollowing documents
some in full and others in pantl) Cambridge’s Statement of Material Facts Not in
Dispute (Docket Item 63); (2) Declaration of Charlé. Gamarekian (Docket Item 63
1); (3) Exhibit B to the Declaration of Charles @amarekian (Docket Item 63); (4)
Exhibit 7 to the Declaration of Melissa E. Flax (fxet Item63-3); (5) Cambridge’s Brief
in Support of its Motion for Summary Judgment (Deickem 634); (6) Cambridge’s
Reply Brief (Docket Item 75); (7) Exhibits A, H, dn to the Reply Declaration of
Melissa E. Flax (Docket Item 75 752, and 753); (8) Corrected Declaration of Charles
H. Gamarekian (Docket Item 78); and (9) Exhibitdtihe Corrected Declaration of
Charles H. Gamareikiard.). The Court will address the two Motions in turn.

II. Discussion

The Court will first analyze Cambridge’s Motion f@ummary Judgment, before

turning to the parties’Joint Motion to Seal.

A. Cambridge’s Motion for Summary Judgment

50n April 30, 2019, the Court signed a Consent Ordocket Item 66) adjourning
Cambridge’s Motion for Summary Judgment to July 16, 20R8sultingly, EP Henry’s
deadline for responding to the Motion was June2lDl9, and Cambridge’s deadline for
replying was July 8, 2019.



Cambridge’s Motion for Summary Judgment is basetdrely on the doctrine of
laches.The Court will first lay out the standards for badbhmmary judgment and laches.
It will then apply the facts of this case to tleestandards in order to decide Cambridge’s
Motion.

1. Summary Judgment Standard

A court will grant a motion for summary judgmentlifere is no genuine issue of
material fact and if, viewing the facts in the lighost favorable to the nemoving
party, themoving party is entitled to judgment as a mattela@f. Pearson v.

Component Tech. Corp247 F.3d 471,482 n.1(3d Cir. 2001) (citing GeloCorp. v.

Catrett 477 U.S. 317, 322 (1986)accordFeD. R.Civ. P.56(c). Thus, this Court will
enter summarywjdgment only when “the pleadings, depositions, arswo
interrogatories, and admissions on file, togethghwhe affidavits, if any, show that
there is no genuine issue as to any material fadtthat the moving party is entitled to
judgment as a magt of law.”FED. R.Civ. P.56(c).

An issue is “genuine” if supported by evidence stitat a reasonable jury could

return a verdict in the nonmoving party’s favAnderson v. Liberty Lobby, Inc477

U.S. 242,248 (1986). Afact is “material” if, undgne governing substantive law, a
dispute about the fact might affect the outcoméhefsuit.ld. In determining whether a
genuine issue of material fact exists, the courstnuiew the facts and all reasonable
inferences drawn from those facts in the tighost favorable to the nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).

Initially, the moving party has the burden of denstmrating the absence of a

genuine issue of material fagelotex 477 U.S. at 323. Qre the moving party has met

this burden, the nonmoving party must identify,diffdavits or otherwise, specific facts
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showing that there is a genuine issue for tiidl; Maidenbaum v. Bally's Park Place,

Inc., 870 F. Supp. 1254, 1258 (D.N.J. 1994). Thwwswithstand a properly supported
motion for summary judgment, the nonmoving partyshidentify specific facts and
affirmative evidence that contradict those offetgcthe moving partyAnderson 477
U.S. at 25657. Indeed, the plain language of Ru & mandates the entry of summary
judgment, after adequate time for discovery andrupwtion, against a party who fails
to make a showing sufficient to establish the eetiste of an element essential to that
party’s case, and on which that party will bélae burden of proof at triaCelotex 477
U.S. at 322.

In deciding the merits of a party’s motion for surarg judgment, the court’s role
is not to evaluate the evidence and decide thentofithe matter, but to determine
whether there is a genuineissfor trial. Anderson 477 U.S. at 249. Credibility

determinations are the province of the finder atf8ig Apple BMW, Inc. v. BMW of N.

Am., Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).

2. LachesStandard andAnalysis

There are twamportant issues that the Court must address vadpect to
Cambridge’s laches argument. The first issue adkislwparty bears the burden of
proving or disproving the elements of laches. Ot issue is resolved, the Court must
then analyze whether &lh party has met that burden, for the purposehisiMotion.
The Court will address each issue in turn.

a. Who bears the burden?

The doctrine of laches was developed by courtgyaity in order “to protect

defendants against ‘unreasonable, prejudiciahgél commencing suit. SCA Hygiene

Prods. Aktiebolag v. First Quality Baby Prods., LIX37 S. Ct. 954, 960 (2017) (quoting
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Petrella v. MetreGoldwyn-Mayer, Inc, 572 U.S. 663, 667 (2014)). Laches is an

affirmative defense that “applies in those extraoneay cases where the plaintiff
‘unreasonably delays in filing a suit,’and, asegult, causes ‘unjust hardship’to the
defendant.Petrellg 572 U.S. at 688 (Breyer, J., dissenting) (citat@mitted) (first

guotingNatl R.R. Passenger Corp. v. Morgan, 536 U.S. 121,(2002); and then

guotingChirco v. Crosswinds Cmtys., Ine74 F.3d 227, 236 (6th Cir. 2007)). “Its

purpose is to avoid inequity.ld. (quotingGalliher v. Cadwell145 U.S. 368, 373

(1892).The Third Circuit has noted that “[i]t isornbook law that laches consists of two
essential elements: (1) inexcusable delay in insitig suit, and (2) prejudice resulting

to the defendant from such delaWdhiv. of Pittsburgh v. Champion Prods., 686 F.2d

1040, 1044 (3d Cir. 1982)).
Because lates is an affirmative defense, it is the defendabtirden to establish

the requisite elements of inexcusable delay an¢upliee. EEOC v. Great Atl. & Pac. Tea

Co., 735 F.2d 69, 8681 (3d Cir. 1984). However, that burden shiftshe plaintiffin a
casewhere the statutory limitations period that woul begal relief has expiredd.
Section 43(a) claims under the Lanham Act, sucthaslaim in the present case, “are

analogized to New Jersey's syear fraud statuteN.J. Physicians United Reciprocal

Exch. V. Privilege Underwriters, IncCiv. Action No. 156911 (FLW), 2016 WL 6126914,

at *3 (D.N.J. Oct. 18, 2016) (collecting casesgeBeauty Time, Inc. v. VU Skin Sys118

F.3d 140, 143 (3d Cir. 1997). In the context of tlamham Act, the statutaf limitations
begins to run when “the right to institute and ntain the suit arisesBeauty Time 118
F.3d at 144 (citations and quotations omitted). §Haggrieved parties must . . . bring

their claim within [the applicable statute of limtions] when they learned or should



have learned, through the exercise of due diligetit&t they have a cause of actiold”
at 148.

Thus, in order to determine which party bears theden of proving or
disproving the laches elements in this case, therOmust resolve whether Cambridge
has shown in a manner sufficient to satisfy the suany judgment standard that EP
Henry knew or should have known about its Lanhamoims more than 6 years
before EP Henry filed the present suit (i.e., befdanuary 13, 2I1). Cambridge argues
that EP Henry had actual knowledge of the claims$ater than2009 or, in the
alternative, that EP Henry should have known alibet prior to 2011. The Court will
address each argument in turn.

Cambridge’s first argument is that EHenry had actual knowledge of its Lanham
Act claimsno later tharR009—more than 6 years before EP Henry filed this suit.
Cambridge provides two bases for this argumenstlthey claim that EP Henry
representatives were present at the April 2009 mgebh which Cambridge’s
competitors discussed how to address Cambridge'ged false advertising claims.
However, EP Henry claims that none of its repreatnes were present at that meeting
and that, in fact, it had no knowledge of the megtvhatsoeer. Cambridge’s second
basis forthisargumenttems from EP Henry's 2015 brochure, which stategant,
“The accuracy of these claims has long been chgédnSince 2009, manufacturers
including ... EP Henry had brought complaintsdsef[NAD].” Camlridge argues tha
this proves that EP Henry knew about the claim20©9. EP Henry, on the other hand,
contends that it only learned about the 2009 NADptaint at some point in 2013,
when it initiated its own investigation into Camtbge’s advertisingtatements. (Docket

Item 70-2, 116-17.) EP Henry explains that while other competitorsught the NAD
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complaint in 2009, EP Henry brought its in 2024 such, stating that Cambridge’s
claims have been challenged by numerous competinatisding EP Henry since 2009
is not an admission that EP Henry knew about tharcs in 2009but merely that it
learned about them in 2013

Both of these bases clearly constitute genuineeissaf material fact, which
require a factfinder to gauge the credibilifitbe testimony that supports each sides’
arguments. It is not within this Court’s provineaermake such determinations. Because
this genuine issue of material fact exists, Camgeiias not met the summary judgment
standard in proving that EP Henry knelwait these claims in 2009. Therefore, the
burden will not be shifted onto EP Henry based lo@ argument that it had actual
knowledge of the claims prior thanuary 132011.

Cambridge next argues that EP Henry should havevknabout the claimprior
to January 13, 201Cambridge points to its “widespread use” of theexdising phrases
as well as thewo trademarks it registered in 2006 as evidence thRaHEnry should
have known about the statements. Cambridge asdeatscompeting pavingstoe
manufacturers routinely keep abreast of, are famvlidh, and monitor the advertising
and marketing activities of their competitors,” tetore EP Henry should have known
about the statements in question when Cambridgedtested using them prioo2011.
Cambridge relies on a trademark infringement casghich the Northern District of
California found that a competitor should have kmowf the Lanham Act violation
when its competitor began “selling similar devideshe same geographic area ward

[a] remarkably similar name[].Fitbug Ltd. v. Fitbit, Inc., 78 F. Supp. 3d 118Q8%-88

(N.D. Cal. 2015) (quotintnternet Specialties W., Inc. v. MileBigiorgio Enters., Ing.

559 F.3d 985, 990 (9th Cir. 2009)). Since EP Heamrg Cambridge are cqmetitors in
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the pavingstone manufacturing industry, Cambridgectudes, EP Henry should have
known about these claims in or about 1999.

Cambridge’s argument on this point is insufficieatsatisfy the summary
judgment standarditbug—which is merely nonbinding authority to begin withis
inapposite because it is factually distinguishdabten the case at hanth Fitbug the
plaintiff was immediately aware of the defendamtrgry into the marketd. at *1186.
Representatives of the plaintiff acknowledged tke&eddant as a competitor whose
product was a “total ripoff’ that appeared to de dame functions as the plaintiff's
product. Id.at *118687. Theplaintiff long contemplated taking legal action against the
defendant, and the plaintiffs Chidfarketing Officer even stated that the defendant
“could cause confusion in the classic trademarksgeiid. The Court found that
statement in particular to be “the crucial issuedetermining when [the plaintiff] knew
or should have known of its poteaktcause of action Id. at *1187.

The same facts are not present in the case at Rattier, EP Henry has argued
that it was unaware of the statements at issueuss;an essence, Cambridge was not
its direct competitor and the two companies wereaoperating in the same market until
2013.It is reasonable for the Court to infer that pawtane manufacturers that are not
in competition with one another do not keep abreds&tach other’s advertising to the
extent that would be required for the Cotwthold that EP Henry should have known
about these claims prior to January 13, 2011. iEhpgecisely why EP Henry is arguing
that it should not have known about Cambridge'snckaprior to that dateBecause this
is a motion for summarjpdgment, the Court must view the facts and alscreable
inferences drawn from those facts in the light mfasbrable to the nonmoving party

here, EP HenryAs such, the Court holds that, for the purpoddasis Motion, the
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circumstances prior to ERenry opening the Roxbury facility are not suchttE®
Henry should have known about the alleged falsit@ambridge’s advertising
statementgrior to January 13, 2011

Because Cambridge has not met the summary judgstandard in arguing that
EP Henry knew or should have known about Cambrglgdvertising claims prior to
January 13, 2011, the Court cannot conclude thatthear statute of limitations period
expired prior to EP Henry filing this suit. Thereé the burden of proving the elements
of laches remains with Cambridge.

b. Has Cambridge metits burden?

Having held that the burden remains with Cambridbe,next issue for the
Court to address is whether Cambridge has adequshelwn that EP Henry's delay in
filing this suit was both inexcable and prejudicial to Cambridge. In trying toishtthe
first element—inexcusablalelay—Cambridge relies on the same arguments and
analysis as it relied on in arguing that the burdbould shift to EP Henry. Cambridge
againposits that EP Henry law or should have known about the existence aflésns
in no later than 2009 and, thus, EP Henryigear delay in filing suit was inexcusable.
However, as discussed above, the Court is not @elsd for purposes of the present
Motion for Summary Judgnmm to hold that EP Henry knew or should have known
about these claims prior tanuary 13, 2011. Cambridge does not argwe will the
Court hold that EP Henrydimeline—that is, learning about the claims in 2013 and
filing suit in 2017—would constiute inexcusable delay sufficient to satisfy thaffi
element of laches. Therefore, for the reasons esga@ in the previous discussion, the

Court holds that Cambridge has not satistiked first element of the laches defense. The
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Court need not addresise second elemenrtprejudice—since both elements are
required to successfully claim the affirmative defe of laches.

Cambridge hagiled to show that, under the summary judgmenndtad, EP
Henry's delay in filing this suit was inexcusabAe. this is an essential element of the
affirmative defense of laches, the Court will de&@gmbridge’s Motion for Summary
Judgment.

B. The Parties’Joint Motion to Seal

Having disposed of Cambridge’s Motion for Summauglgment, the Court will
next address thearties’ Joint Motion to Seal portions of variousctiet items.
Specifically, the parties seek to seal portionsifr@) Cambridge’s Statement of Material
Facts Not in Dispute (Docket Item 63); (2) Declaoatof Charles H. Gamarekian
(Docket Item 631); (3) Exhibit B to the Declaration of Charles H. Gamalkian (Docket
Item 632); (4) Exhibit 7 to the Declaration of MelissaHax (Docket Item63-3); (5)
Cambridge’s Brief in Support of its Motion for Sunamy Judgment (Docket Item 68);
(6) Cambridge’s Rely Brief (Docket Item 75); (7) Exhibits A, H, andtd the Reply
Declaration of Melissa E. Flax (Docket Item-I5752, and 753); (8) Corrected
Declaration of Charles H. Gamarekian (Docket Ite8); and (9) Exhibit B to the
Corrected Declaration of Charles H. Gamareikibh)(

Local Civil Rule 5.3(c) requires a party movingdeal documents show the
following: (1) the nature of the materials or predéengs at issue; (2) the legitimate
privateor public interests which warrant the relief soud3) theclearly defined and
serious injury that would result if the relief sdugs not granted; and (4) why a less
restrictive alternative to the relief sought is metilable L. Civ. R.5.3(c)(3). While the

Court has the authority to restrict public accessiformation, it has been well
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established that a “common law public right of eaxo judicial proceedings and

records” existsln re Cendant Corp260 F.3d 183, 192 (3d Cir. 2001). The parties tnus

overcome this presumption and demonstrate thatdgawise” exists for the protection

of the materials at issuPansy v. Borough of Stroudsbyi2B F.3d 772, 786 (3d Cir.

1994). For good cause to exist, the parties mudtaraaparticularized showing that
disclosure will cause a “clearly defined and sesioyury.” L. Civ. R.5.3(c)(3)(c);Pansy
23 F.3d at 786. Good cause is not established whemarties merely provide “broad
allegations of harm, unsubstantiated by specifenegles or articulated reasoning.”

Pansy 23 F.3d at 786 (quoting Cipollone viggett Group, Ing.785 F.2d 1108, 1121 (3d

Cir. 1986)).Finally, the serious injury that the parties allegeuld result from

disclosure must be to the parties themselves, mariely to third partiesSeeTedesco v.

Attorney Gen. of N.J., 2019 U.S. Di#tEXIS 16977(D.N.J. Feb. 1, 2019).

The parties claim that the materials at issue dbutst “confidential business
information,” (Docket Item 821, | 3), and “proprietary financial information”dhis
not “publicly available,” (Docket item 83, 1 5).Generally speaking, the parties seek to
seal the following types of information: (1) detaalsout Cambridge’s advertising and
marketing budgets and media through which it pudstg advertising and marketing
campaigns; (2nformation about the 2008nd 2014 NAD complaintg3) test results
provided to Cambridge by an independent testingmany about slipperiness of
ArmorTec; and (4) data about EP Henry's y¢atyear sales revenues.

As a preliminary matter, the parties seek to ske¢¢ documents in their entirety
because they allege that the disclosure of thosemi@nts would result in “[h]arm to
third-parties.” (Docket Item 82, at 2, 4.Based on that argument, the Court will not

grant the Motion to Seal those documer@seTedescp2019 U.SDist. LEXIS 16977.
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The Court finds that the remaining informatitmat the parties seek to seafinancial
information and proprietary commercial informatienconstitutesonfidential

business informatioand/or trade secretSee, e.g.Jechfields Phana Co. v. Covance

Inc., 2019 U.S. Dist. LEXIS 99488 (D.N.J. June 13, 20 1&pax Labs, Inc. v. Zydus

Pharms. (USA) In¢.2019 U.S. Dist. LEXIS 206044 (D.N.J. Dec. 6, 2p18ima Labs,

Inc. v. Actavis Group HF2007 U.S. dist. LEXIS 41516 (D.N.J. June G0Z).
Furthermore, the partiesatisfactorily show that clearly defined and sesaujuries

would result if the information were disclosed tetpublic.See, e.g.Techfields Pharma

Co., 2019 U.S. Dist. LEXIS 9948&pecifically the partiearguethat (1) “Cambridge
couldsuffer a clearly defined, substantial, irreparadotel specific harm, including, but
not limited to, financial damage, damage to bussredationships, damage to its
commercial standing, and/or other irreparable hdramy of the conifiential
proprietary, commercial, and competitively sengtbusiness information is publicly
disclosed in contravention of the terms of the DGODpcket Item 821, § 7) (2)
“[d]isclosure . . . would cause irreparable harnCambridge’s business relatiships
and divulge confidential and proprietary informatiooncerning ... Cambridge’s
business practices,Id. 1 8); (3) disclosure “has the potential to harm EP Henry’
business and/or competitive position,” (Docket It8&3,  5) and(4) “public
disclosure of this information would be detrimerital the parties, (Docket Item 82,
3).

Therefore, the Court will grant the partidsint Motion in part and deny it in
part. Specifically, the Court will seal the requadtportions of the following documents:
(1) Cambridge’s Statement of Material Facts NoDispute (Docket Item 63); (2)

Declaration of Charles H. Gaamekian (Docket Item 63); (3) Exhibit 7 to the
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Declaration of Melissa E. Flaybpcket Item 633); (4) Cambridge’s Brief in Support of

its Motion for Summary Judgment (Docket Item-88 (5) Cambridge’s Reply Brief
(Docket Item 75);6) Exhibits H and |1 ® the Reply Declaration of Melissa E. Flax
(Docket Itens 75-2 and 753); and(7) Corrected Declaration of Charles H. Gamarekian
(Docket Item 78). However, because the partie® ssument for sealing the remaining
records is that their disclosure wouldrm third parties, the Couwtill conditionally

deny the parties’ Motion with respect to the follogirecords: (1) Exhibit B to the
Declaration of Charles H. Gamarekian (Docket 1teB2§; (2) Exhibit Ato the Reply
Declaration of Melissa E. Flax (Dockdem 751); and (3) Exhibit B to the Corrected
Declaration of Charles H. Gamareikian (Docket Ité®). The Court will permit the
parties to file a renewed Motion to Seal that adgdes how the disclosure of those three

documents would cause clearly definaad serious injury to the partiélsemselves

l1I.  Conclusion
For the reasons expressed above, the Court wily @ambridge’s Motion for
Summary Judgment (Docket Item 62) agrént in part and conditionally deny in part

the parties’Joint Motion (Docketédtn 82) to Seal. An accompanying Order shall issue.

December 9, 2019 s/Joseph H. Rodriguez
Date JOSEPH H. RODRIGUEZ
United States District Judge
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