AMATO et al v. SUBARU OF AMERICA, INC. et al Doc. 23

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

AMATO, ET AL : Hon. Joseph H. Rodriguez
Plaintiffs, : CivilAction No. 18-16118
V. : OPINION

SUBARU OF AMERICA, INC., ET AL

Defendants.

This matter is before the Court on Detkants’ Motion to Dismiss pursuant to
Fed. R. Civ. Pro. 12(b)(6). Having considdrie parties’submissions, the Court decides
this matter without oral argument pursuaat-ederal Rule of Civil Procedure 78(b).
For the reasons stated below, the Court gramfsart and denies in part Defendants’
Motion to Dismiss.

l. Background

This case concerns alleged engine defects in St200W9 through and
including 2018 model year Impreza WRX and WRX STig%s vehicles” or “class
vehicle”). Four named Plaintiffs, Joseph AmmaJames Moore, Chris Lall, and George
Sandoval (collectively “Plaintiffs”), bring this dion against Defendants Subaru of
America, Inc. (“SoA”) and Subaru Corporation (“SRB(collectively “Subaru” or
“Defendants”), individually and on beHaf all others similarly situated.

SRBis a Japanese corporation and manufacturenlodi® vehicles. According
to Plaintiffs, it manufactured and tested the clasgine and engine management
system, and “drafted and published ther@ws Manual and Warranty & Maintenance

Booklet materials that accompanied clashicles and/or were published on the
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Internet.” Compl. T 18. “SoA manufacturesmports, distributes and/or sells Subaru
motor vehicles including all class vehasland also acts as the authorized
representatives of Subaru in the United StateA.dperates its national marketing,
warranty, consumer relations and engineeringeffifrom its New Jersey facility.” Id. at
1 19. It also drafted and published t@ener’'s Manual and Warranty & Maintenance
Booklet.” 1d. at { 21. Plaintiffs now claim &t the engines used in the class vehicles,
including engine codes EJ255, EJ257, an@BA'class engines”), are “predisposed to
premature engine failure.”Id. at T 1-3.

According to the facts alleged in Pidiffs’ Complaint: “Class vehicles are
defective with respect to improperly desegghand manufactured pistons and an engine
management system and PCV (positive crankcasela¢ioti) system that subjects class
engines to premature catastrophic enginegmisinglands failure (the Piston Ringlands
Defect)” Id. at § 4. This alleged defect “oftecauses engine failure “at less than 50% of
[the engines] reasonably expected useful life."dd] 10 1 Plaintiffs claim that the class
engine failure causes power loss, stalliagd “sudden and catastrophic engine self-
destruction as overheated internal parts séideat I 8. Therefore, Plaintiffs assert
that the Piston Ringlands Defect causes@esisafety issues for drivers of the class
vehicle. Id. at 9. Plaintiffs contend ththte predecessor engines had similar issues, and
instead of redesigning the engine, Defendattempted to make certain modifications

to the engine system.

1The Court addresses Plaintiffdedations in more detail in isnalysis of Plaintiffs’ specific
claims, including the causes of the Piston Ramgls Defect, as alleged in the Complaint. See
infra Part 111.d



Plaintiffs filed a class action Complaiwith this Court against Defendants
alleging class wide claims for Breach offgess Warranty of Merchantability (Count 1),
Breach of Implied Warranty of Merchantability (Caulh), Violation of Magnuson-

Moss Warranty Act 15 U.S.C. § 2310(D)(}(&Count I11), Negligent Misrepresentation
(Count VIII), and Injunctive and DeclaratoRelief (Count IX); and state law claims for
certain subclasses under the New Jersey ComstAmaud Act N.J. Stat. Ann. 88 56:8-2
(Count 1V), the Indiana Deceptive ConsunBales Act, Ind. Code 8§ 24-5-0.5-1 (Count
V), New York General Business Law 8§ 349 Dptige Acts and Practices (Count VI), and
Arizona Consumer Fraud Act, A.R.S. 88 44-1521 (Couln}.V

Plaintiffs claim that Defendants’ haattual knowledge of the alleged defect,
which they concealed from consumers. Speally, that “defendants fraudulently,
intentionally, negligently and/or recklesslyromealed . . . the Piston Ringland Defect in
class engines even though the defend&ntsw or should have known of design,
materials and manufacturing defects in classdleki”1d. at § 47. Tay claim that “prior
to manufacturing and then distributing awnpart, defendants perform substantial field
inspections, testing and quality review of velbs in service to determine the root cause
and diagnosis of a problem.” Id. at § 38 .dddition, Plaintiffs claim Defendants would
have obtained knowledge of defect throud@hfield information and customer feedback
on warranty claims that SOA monitors)) (2spections of class engines during
replacement pursuant to warranty claimg,g8les and distribution of engines to
dealerships and repair facilities, (4) internet eoomications and other consumer
forums, (5) information concerning revisions madetibsequent engine specifications

and materials, and (6) communications with cladscle owners, Id. at 1 39-40.



The class vehicles were subject tavarranty contained within the Owner’s
Manual and Warranty & Maintenance Bookietterials. According to the Complaint,
these materials “do not contain any maintenancseovice information for class engine
pistons or piston ringlands that are defeetiud. at Y 10, 53. Plaintiffs’claims that
they timely notified the defendants of breaafhwarranties Id. at  55. The putative class
contacted SoAdirectly and/or through an aarikhed dealership and were notified that
SoAwould not replace engines incorporatedlass engines or reimburse replacement
costs “because their vehicles were outsidehefexpress warranty period.” Id. at {1 56-
57. Now Plaintiffs’ plead that Defendants fdlto cure the class vehicle defect, despite
alleged knowledge of the defect, and have bhea the terms of its express warranty. Id.
at 1 58.

The named class representative Plaintdfaims arise out of the following alleged
facts:

Plaintiff Amato was a resident of New Jersey at tilmee he leased his “new 2016
Impreza WRX STi from an authorized Pennsyiva Subaru dealer in November 2015.”
At 65,000 miles, Amato’s class vehicle requiredlegement of the engine due to the
Piston Ringland Defect. Amato spent more than $6,66placing the class engine
together with other incidental expenses. Id. a4y 1

Plaintiff Moore currently resides in Indiana. Heufchased a certified pre-owned
2013 WRX from an authorized Subaru dedtetndiana in November of 2015.” At
66,000 miles, Moore’s class vehicle requimeghlacement of the engine. Moore spent
more than $7,500.00 repairing the class engagether with other incidental expenses.

Id. at T 15.



Plaintiff Lall currently resides in New Y&. He “purchased a new 2016 Subaru
WRX from Curry Subaru, an authorized Subamealer in New York in or about May of
2016.”1d. at 1 16. At approximately 30 miles, Bay Ridge Subaru worked on the
clutch of his vehicle “and returned the veleitb Lall without indicating any issue with
the engine piston ringlands.” Id. “Upon informatiand belief,” Bay ridge Subaru
completed “a tear down and diagnostidloé vehicle” but did not address or advise
about the Piston Ringland’s Defect. At apgimately 33,000 miles, within 1,000 miles
of receiving the vehicle back from Bay Ridge 3ulp, “the vehicle suffered a
catastrophic engine ringlands failure.” [thereafter, Lall “demanded” that SoA repair
his vehicle’s engine under warranty. Accardito the Complaint, SoArefused. Lall was
required to pay for his engine repair and lose of his vehicle in excess of 2 months. Id.

Plaintiff Sandoval is a resident of Aoma. He “purchased a new 2018 WRX STi
from Auto Nation Subaru of Scottsdale,izona, an authorized Subaru dealer in
Scottsdale, Arizona in 2018 for approximately $400Ad. at § 17. The engine in
Sandoval’s class vehicle “has not experiendeglands failure.” Sandoval claims “he has
suffered diminution of value as a result cdg$ engine ringlands failure becoming public
knowledge.”ld. He claims that prospectparchaser(s) have told him “that because
Subaru has publicized the fact thaethistons and piston ringlands required
strengthening, an issue which Subaru revealad fixed in the 2019 version of the WRX
STi vehicle, that such purchaser(s) would maint to purchase the earlier class vehicles
which did not incorporate engines with teigengthened pistons and ringlands.” Id.

Presently, Defendants move to dismissciims alleged in Plaintiffs’ Complaint.

[Dkt. No. 10]. The Motion to Dismiss has betrlly briefed and is ripe for decision.



. Standard of Review

Federal Rule of Civil Procedure 12(b)(8)oavs a party to move for dismissal of a
claim based on “failure to state a claim uponiethrelief can be granted.” Fed. R. Civ.
P. 12(b)(6). Acomplaint should be dismidseursuant to Rule 12(b)(6) if the alleged
facts, taken as true, fail to state a claifed. R. Civ. P. 12(b)(6). When deciding a
motion to dismiss pursuant to Rule 12(b)(6rdinarily only the allegations in the
complaint, matters of public record, ordeas,d exhibits attached to the complaint, are

taken into consideration. See Chester Countgrmediate Unit v. Pa. Blue Shield, 896

F.2d 808, 812 (3d Cir. 1990). It is not necesdaryhe plaintiff to plead evidence.

Bogosian v. Gulf Oil Corp., 561 F.2d 434, 446 (3d.@977). The question before the

Court is not whether the plaintiff will ultimakeprevail. Watson v. Abington Twp., 478

F.3d 144, 150 (2007). Instead, the Cosimply asks whether the plaintiff has
articulated “enough facts to state a claim toektihat is plausible on its face.” Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 570 (2007).

“A claim has facial plausibility when the plaint@leads factual content that
allows the court to draw the reasonable nefece that the defendant is liable for the

misconduct alleged.” Ashcroft v. Igbal, 586S. 662, 678 (2009) (citing Twombly, 550

U.S. at 556). “Where there are well-pleadadtual allegations, a court should assume
their veracity and then deteine whether they plausibly givése to an entitlement to
relief.” Igbal, 556 U.S. at 679.

The Court need not accept “unsupped conclusions and unwarranted

inferences,” Baraka v. McGreevey, 481 F.Bi7, 195 (3d Cir. 2007) (citation omitted),

however, and “[llegal conclusions made in the guwbfactual allegations . . . are given

no presumption of truthfulness.” Wyeth v. ik@axy Labs., Ltd., 448 F. Supp. 2d 607,

6



609 (D.N.J. 2006) (citing Papasan v. Allain 841.S. 265, 286 (1986)); see also Kanter

v. Barella, 489 F.3d 170, 177 (3d Cir. 20@uoting Evancho v. Fisher, 423 F.3d 347,

351 (3d Cir. 2005) (“[A] court need not credit esthbald assertions’ or legal

conclusions’in a complaint when decidiagnotion to dismiss.”)). Accord Igbal, 556

U.S. at 678-80 (finding that pleadingsathare no more than conclusions are not
entitled to the assumption of truth). Furthalthough “detailed factual allegations” are
not necessary, “a plaintiff's obligation to provitlee ‘grounds’ of his ‘entitlement to

relief requires more than labels and concluingpand a formulaic recitation of a cause of
action’s elements will not do.” Twombly, 530.S. at 555 (internal citations omitted).

See also Igbal, 556 U.S. at 678 (“Threadbare réctfithe elements of a cause of action,

supported by mere conclusory statements, do ndiceuy.

Thus, a motion to dismiss should be granted untlesplaintiff's factual
allegations are “enough to raise a rightretief above the speculative level on the
assumption that all of the complaint’s alleigas are true (even if doubtful in fact).”
Twombly, 550 U.S. at 556. “‘[W]here the welleaded facts do not permit the court to
infer more than the mere possibility of meduct, the complaint has alleged-but it has
not ‘shown’that the pleader is entitled to relielfigbal, 556 U.S. at 679.

1. Discussion

At the outset, Defendants object to the applicanbiew Jersey law to
nonresident Plaintiffs’claims for breachwérranties and negligent misrepresentation.
In response, Plaintiffs contend that any confti€laws analysis at the motion to dismiss
stage would be premature. But “courts instRircuit have sometimes determined that
the choice of law analysis in a putative classion can be done &éte motion to dismiss

stage.” Snyder v. Farnam Companies, Inc., 792 ppSad 712, 718 (D.N.J. 2011)
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(collecting cases). Ifthe Court were to condaathoice of law analysis, it must apply the

choice of law rules of the forum state, heNew Jersey. Barbey v. Unisys Corp., 256

Fed. Appx. 532, 533 (3rd Ci2007). Under New Jersey ruldbe “choice of law analysis

must be undertaken on an issue-by-issue basis.pérar. LG Elecs. USA, Inc., 595 F.

Supp. 2d 486, 490 (D.N.J. 2009) (citing Rowev . fddn-La Roche, In¢917 A.2d 767,

771 (N.J.2007)). Therefore, the Court will analyaele claim separately to determine
whether an analysis is proper, and if sotedmine which state’s law should be applied
at that time.

A. Count l: Breach of Express Warranty

Plaintiffs’ claims for breach of expressarranty are premised on the warranties
Defendant SoAissued to the class vehicles, inclgdhe basic warranty and Powertrain
Limited Warranty (“the Limited Warranty”). Compf 118. The basic warranty covered
class vehicles for “3 yearsr 36,000 miles, whichever comes first.” Thienited
Warranty promised “any repairs neededtoorect defects in material or workmanship
for 5 years or 60,000 miles, whicheveomes first.”1d. This Limited Warranty
particularly covered the class vehicle’s engiaed “engine block and all internal
parts.”ld.; see [Dkt No. 10-2].

The relevant limited warranty materials state:
THESE WARRANTIES ARE LIMTED IN DURATION TO THE TIMEPERIOD

OF THE WRITTEN WARANTIES. THESE WARRANTIES ARE INIEU OF ALL
OTHER OBLIGATIONS, LIBILITIES, OR WARANTIES, WHETHR EXPRESS OR
IMPLIED. ANY IMPLIED WARRNATIES OF MERCHANTABILITY OR FITNESS FOR
APARTICULAR PURPOSE END AT THE SAME TIME COVERAGEN THE
PARTCULAR COMPONENT ENDS.

[Dkt No. 10-2]. As to Plaintiffs’ claims under Cotihof the Complaint, the Court

need not address or engage in any chofdaw analysis. Defendants allege that a



conflict of law exists because New Jersey doesrequire privity or reliance to establish
an express warranty claim, while the reaguments under New York, Indiana, and
Arizona law, include privity. Defendants, howeveo, ot argue that Plaintiffs claim for
breach of express warranty fails for lack of prywitr reliance alike. Second, for the
reasons stated below, the Court finds tR&intiffs’breach oexpress warranty claim
fails prior to the need for an analysis undey apecific state law. In fact, Defendants do
not argue that a conflict of laws between statdsteon the pertinent issue this Court
will dismiss Count | pursuant to. Therefotbe potential conflict is inapposite to the
Court’s analysis of Plaintiffs’ claim.

Defendants argue that Plaintiffs’breach of expneasranty claims against SoA
fail and therefore, Count | should be dissed because (1) the Limited Warranty does
not cover the alleged design defect anji@ne of the Plaintiffs have pleaded
“legitimate breach of express warranty claifii3ef. Brf. at 13-21. Defendants first
argument that Count | should be disséd against SoA claims that the Limited
Warranty that Plaintiffs rely on does not evwthe alleged defect, because according to
Defendants, Plaintiffs are alleging a destgfect. The Limited warranty at issue covers
only defects in “material or workmanghf Defendant argues that “material or
workmanship” pertains to manufacturing defects dods not subsume design defects.
The Court agrees that the language @f Limited Warranty does not cover design
defects.

The Third Circuit has held that thegoh and ordinary meaning of the term
“defect[s] in . .. materials or workmanship,” unbhiguously excludes “design defects.”

Coba v. Ford Motor Co., 932 F.3d 114, 121 (3d. €D19) (citations omitted). Prior to the

Third Circuits ruling, a number of courtathin this district, and the relevant
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jurisdictions, held the same. See Cali vi@ier Grp. LLC, No. 10 CIV. 7606, 2011 WL

383952, at *2 (S.D.N.Y. Jan. 18, 2011), afi®6 F. App'x 38 (2d Cir. 2011) (“The terms
‘material,” workmanship,’ or factory prepar@n,’. . . refer to the mechanical process of

implementing [a] design.”); Nelson v. N@s N. Am., Inc., No. CIV. 11-5712, 2014 WL

7331922, at *3 (D.N.J. Dec. 12014) (choosing “to join the saweight of authority [by]
holding that a workmanship and materiaarranty cannot encompass a design defect

claim.”); Pegg v. Nexus RVs LLONo. 3:16-CV-783, 2019 WL 2772444, at *8 (N.D. Ind

July 2,2019) (same); Troup v. Toyota MotBGorp., 545 F. Appx 668, 668—-69 (9th Cir.

2013) (same).

The Court must then decide if the Pistemgland Defect, as pled, is a design
defect or one of material and workmanship Coba, the court explained the difference
between those types of defects as follows:

[Dlefects in “workmanship” and “materials” afflaws pertaining to the construction or
manufacture of a product, while defects ire&ign” are shortcomings that arise in the
plans for a product’s creation. More specifigaa “materials” defect is a failing in the
guality of the actual substances used tdkma product; a “workmanship” defect is a
deficiency in the execution of a producd'ssembly or construction; and a “design”
defect is a flaw inherent in the product’s intendgxeration and construction . . .
Coba, 932 F.3d at 121.

Here, Plaintiffs contend that they haveftciently pled facts that the class vehicle
defect, is covered under warranty as a materiatsvaorkmanship defect. The
Complaint alleges that “[c]lass vehiclessatefective with respect to improperly
designed and manufactured pistons amdengine management system and PCV
(positive crankcase ventilation) system.” Compd. Plaintiffs also argue that their

Complaint supports a claim for a mafacturing defect by claimingyhe class engine

pistons should have been manufactured difiéglseby using forged pistons.” Pl. Opp. at

10



16; see Compl. § 5. Further allegations contaimethe Complaint claim that class
engines were failing due to “materials, warknship, manufacture, or design defect.”
Compl. T 44.

Defendants argue that, in effect, Plaintidfice “deliberately refusing”to identify
the type of defect the Piston Ringland engitedect is, which Defendants insist is one of
design. Def Brf. at 15. Defendants indicabat Plaintiffs’ pleading discusses the
modifications to the ECM programming and WV€&ystem, both of which are issues of
design and would constitute design defegidditionally, Defendants stress that
Plaintiffs criticize Defendants’ material setéons as causes fohe engine defect, and
such choices are design dgions._ See Compl. 1 5-7.

At this stage, the Court is “required tocgpt as true all of the allegations in the

complaint and all reasonable inferences that cadrb&n therefrom.Morse v. Lower

Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir. 19%%®)ior to discovery, some courts have
decided that “the distinction between defect inigesand defect in materials or
workmanship is a matter of semantics, and [wh&ufficient facts ag¢ alleged to assert
both, the defendant's characterization af ttature of the claim pre-discovery should

not control whether the complaint surviveélin v. Am. Honda Motor Co., No. CIV A

08-4825, 2010 WL 1372308, at *6 (D.N.J. M&1, 2010). In this case, Plaintiffs
Complaint concludes that the Piston Ringlddefect is one of design and manufacture.
However, even taking Plaintiffs’ allegations @se, their Complaint fails to sufficiently
plead facts supporting a manufacturing defactlefect in “materials or workmanship.”
Plaintiffs’ specifically claim that the cts engine’s internal defect resulted from
performance modifications. According toetiComplaint, previous versions of the

engine, “[the 2.0 liter and 2.5 liter dh output class enginel[,] share substantially

11



similar piston ringland construction buteamanufactured differently. The earlier 2.0

liter STi engine had more durable forgedtons while class EJ and FA engines use

more brittle cast pistons.” Compl. 1 5 (emphasidex)). Plaintiffs make clear that what

caused the cast engine piston’s alleged buitg issue, was the material used in the

casting. Therefore, as pled, the alleged defethe class vehicles resulted from the type
of material used to case the engpistons, which utilized a less expensive
manufacturing process. These issues prepenoblems in design, consistent with
Plaintiffs’ allegation that the engines lak internal modifications to meet their
performance modifications. Id. at § 6.; see Col&2 B.3d at 123 (finding that a fuel
tank defect, as alleged by plaintiff, was a dedigfiect, noting that the problem was
defendant’s “plan to use [certain] coatings .n constructing its fuel tanks”). There are
no facts alleged to suggest that the PigRamglands were defective because the engine
departed from its intended design. Instead, asid@ts point out, Plaintiffs criticize

the materials and type of process chosem#&mufacture the alleged defective parts of

the class vehicle. Such criticism fails tibkege a problem_in the process of constructing
the engine, rather it alleges a flaw iretbverall intended construction (a design

decision)? See Id. at 121.

2 Plaintiffs’argue in their opposition brief th&t can reasonably be inferred that the piston
casting process was flawed including temperatugeleion and/or other manufacture
anomalies resulting in overly pous or brittle pistons.” Pl. Op. 1®laintiffs cite paragraphs 5
and 6 in their complaint as supgiimg such an inference. The @@laint, however, forgoes this
inference. Those allegations in the comptaane analyzed above and state that certain
“performance modifications in many applications ngaoubled the horsepower for WRX and
WRX STi engines over the standard base 2.5 litet 210 engines. Although the performance
modifications created substantially increapaxdver output, class engines did not include
necessary internal modifications to prevent dgm#o the piston ringlands.” Paragraph 6 adds
that “piston ringland durability was causbg casting the class engine pistons from
hypereutectic aluminum silicon (Al-Si) alloy” and-Si selection results imore brittle piston
ringlands.

12



Finally, Plaintiffs’ opposition does n@address its allegations regarding an
inadequate PCV or engine management systanfact, Plaintiffs’ Complaint does not
provide any factual assertions as to whg gngine management system contributed to
the engine failures and alleges only thia¢ defendants “experimented with different
PCV system configurations.” Therefore, at thime, the Court finds that Plaintiffs fail to
state a claim for breach of express wantyg thus the Court will dismiss Coun#l.

B. COUNT II: Breach of Implied Warranty of Merchantabi lity

Count Il of Plaintiffs’ Complaint allegethat Defendants breached the implied
warranty of Merchantability under UCC 8§ 2-3Hirst, Defendants argue that Plaintiffs’
claim, with respect to Plaintiffs Amato and Moof&ils “because any implied warranty
to which Plaintiffs were entitled was limited in chtion to the same extent as the
express written Limited Powertrain Warranty.” Deflants argue that Amato and
Moore’s class vehicles performed as warmethtluring the Limited Warranty period, and
thus are precluded from a claim for breach of ire@glwarranty. Notwithstanding,
Plaintiffs argue that they assert validpfired warranty claims for two reasons: (1)
because the premature ringlands failure and dedgr@ua their class vehicles
commenced within the Limited Warranperiod, and (3) the Limited Warranty's
durational limits were unconscionable.

Here, the Limited Warranty issued by/Am turn limits any implied warranties

available to Plaintiffs. The warranty states:

3The Court is not ruling that thaefect in question is in faet design defect, rather, as pled,
Plaintiffs have not sufficiently stated otherwisAdditionally, because the Court finds that
Plaintiffs’Count I, breach of express warrantildaentirely on this basis, it need not address
Defendants’argument that Plaintiff's breashexpress warranty claim must be dismissed
against Defendant SBR because SBR was mpatraéy to the express written warranties.

13



THESE WARRANTIES ARE IN LIEU OF ALL OTHER OBLIGATI®IS,
LIBILITIES, OR WARANTIES, WHETHER EXPRESS OR IMPLIED. ANY
IMPLIED WARRNATIES OF MERCHANTABILITY OR FITNESS F®& A
PARTICULAR PURPOSE END AT THE SAME TIME COVERAGE ONHE
PARTCULAR COMPONENT ENDS.

Therefore, the implied warranty of meraftability is expressly limited to the
same duration as the express Limited Warranty Baintiffs’ received, which expired
after 5 years or 60,000 miles, whichewacurred first. The implied warranty of
merchantability warrants that a consumer goodiiddft the ordinary purposes for
which such goods are used.” U.C.C. § 2—-314(23@@hder U.C.C. 8 2—316 contracting
parties are permitted to modify the implia@drranty of merchantability; in relevant
part, the UCC states: Subject to subsec{(i®) to exclude or modify the implied

warranty of merchantability or any part otite language must mention merchantability

and in case of writing must be conspicuousU.C.C. § 2-316(2); see also Demorato v.

Carver Boat Corps., No. CIV.A.06 240 JAR)07 WL 1456207, at *6 (D.N.J. May 16,

2007), affd sub nom., 304 F. App'x 100 (3d Cir03Q. Here, there is no dispute as to

whether the express warranty’s limitationiwfplied warranties is proper, nor do the
Plaintiffs’ contest that Amato and Mooexperienced engine failure after 60,000
miles—post warranty expiration.

Instead, Plaintiffs argue that “[a]lthougheir respective vehicles’ engine failures
occurred outside the unilateral express warrgregsiod,” a claim for breach of warranty
may survive because “the proposed claggesentatives’class vehicle exhibited

unmistakable symptoms (known only byetdefendants) of degradation and impending

4 Each of the relevant states here have adbpte UCC and, particulé, the pertinent section
on implied warrantis. See AZ Rev Stat § 47-2A212; Indode Ann. 8§ 26-1-2-314; N.J.S.A. §
12A:2-314(2)(c); N.Y. U.C.C. Law 8§ 2-A-212. Noeite of law analysis is required for this first
argument.
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premature failure within the express warrapgriod.” See Compl. 1 57; PI. Op. at 18.
Plaintiffs’ cite no legal authority for their pragition. To be sure, Plaintiffs’do not plead
what these symptoms were tdrat they brought any suchrmptoms to the attention of
SoAfor repair or otherwise. In that regaRlaintiffs allege that the symptoms were
“known only by defendants,” which Plaintiftould not recognize for lack of requisite
expertise. Compl. 11 57, 59. Thereforeg tirux of Plaintiffs position—that the
premature failure began within the warrantyipd—rests on their contention that only
Defendants could recognize and, in fact henewledge, of the impending failure. In
other words, Plaintiffs’reason that becatise class vehicle contained a latent defect,
they should be able to assert breach ofraaty claims. That fact, alone, cannot revive
Plaintiffs’ claim for breach of implied warraptwhen the breach occurred outside of the

warranty period. As an initial matter, courts hdwend that “latent defects discovered

after the term of the warranty are not actionableivey v. Volkswagen AG, 558 F.

Supp. 2d 505, 519 (D.N.J. 2008) (quotibgguesne Light Co. v. Westinghouse Elec.

Corp., 66 F.3d 616 (3d Cir. 1995)). Howevewl]here the alleged breach regards a latent
defect that manifests outside the peramered by the warranty, a plaintiff may
sometimes state a claim if he alleges ttted warranty was unconscionable.” Skeen v.

BMW of N. Am., LLC, No. 2:13-CV-1531-WHWCLW, 2014 WL 283628, at *12 (D.N.J.

Jan. 24,2014).

Plaintiffs’second argument alleges jubtt. They contend that Defendant SoA’s
Limited Warranty is unconscionable, and therefonemniforceable. Accordingly, the
Court will now address whether Plaintiffs bgia valid claim for breach of the implied
warranty of merchantability provided th#te warranty’s durational limitation,

established by the expressmwanty, is unconscionable.

15



Uniform Commercial Code Section 2-302 governs urstdonability and was
adopted by the four states involved in this mabteinder that Section the “basic test”
for unconscionability is “whether, in lightf the general commercial background and the
commercial needs of the particular trade or case clauses involved are so one-sided
as to be unconscionable under the circumstareesting at the time of the making of
the contract.” U.C.C. § 2-302.

Generally, Plaintiff is required to allege factsstate a plausible claim that the
contract was both procedurally and substantivelyanscionable . Skeen, 2014 WL

283628, at *14 (D.N.J. Jan. 24, 2014); Wb hofer v. Honeywell, Inc., No. IP99-1674,

2002 WL 24454, at *4 (S.D. Ind. Jan.2Z0Q02); Gillman v. Chase Manhattan Bank, N.A,,

534 N.E.2d 824, 828 (N.Y. 1988); Sw. Pet Prod.. Mm&och Indus., Inc., 107 F. Supp.

2d 1108, 1113 (D. Ariz. 2000). In analyzing procedunaconscionability, courts look to

the circumstance surrounding the formation of thetcact._In re Caterpillar, Inc., C13

& C15 Engine Prod. Liab. Litig., No. 1:14\3722, 2015 WL 4591236, at *20 (D.N.J.

July 29, 2015). “Procedural unconscionability indés, among other things, various

inadequacies like age, literacy, and laclksophistication.” Travelodge Hotels, Inc. v.

Honeysuckle Enterprises, Inc., 357 F. Supp.788, 801 (D.N.J. 2005) (citations

omitted). “Substantive unconscionability dedas an exchange of promises that is so
one-sided as to “shock the conscience ofdtuert.” Id.; Skeen at 2014 WL 283628 at

*13.

5See N.J.S.A. ®2-302; N.Y. U.C.CLaw § 2-302; IC 26-1-2-302; A.R.S. 8 47-23G2e Dewey

v. Volkswagen AG, 558 F. Sup@d 505, 518 (D.N.J. 2008) (“Beuae the relevant UCC section is
the same in all three states, there is no ‘coriflicder New Jersey's ‘governmental interest’test.
The Court may therefore proceed to consider theveait UCC section without undertaking a
detailed conflict-of-law analysis.”).
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First, Defendants argue that the dtioa of the Limited Warranty is not
inherently unconscionable or unreasonatteng a number of cases upholding

warranties of shorter duration than SoA’'s wartyin this case. See Merkin v. Honda N.

Am., Inc., No. 17CV03625PGSDEA, 2017 WL 53823, at *4 (D.N.J. Nov. 13, 2017); In

re Caterpillar, Inc., 2015 WL 4591236, at *20 (mgithat the warranty’s terms,

“limiting the covered defects to materialdmworkmanship and setting a durational limit
of two years, are not categorically unconscionaffleConversely, Plaintiffs argue that
courts in this district have permitted claifos unconscionability to survive a motion to
dismiss based on similar warranties. See Skeefi, (@tolding that the plaintiff
sufficiently pled that an express warrantyniied to a duration of 48 months or 50,000

miles, whichever occurred first, was unconsciongldee also In re VW timing Chain

Litig. at *11-12. There is no question that thiistrict is divided, particularly with regard
to whether a defendant’s knowledge that adarct was defective when sold will suffice
to allow a claim that a warranty’s duratial limitations are unconscionable.

On the one end, this district has "heltat a manufacturer's knowledge that a
part may ultimately fail does not,@ale, make a time/ mileage limitation

unconscionable.” Merkin v. Honda N. Am., Inc., N9FCV03625PGSDEA, 2017 WL

5309623, at *5 (D.N.J. Nov. 13, 2017) (oiy Henderson v. Volvo Cars of N. Am. LLC,

No. 09-4146, 2010 WL 2925913 (D.N.J. July 21, 20Q10he court in_In re Caterpillar

described the “[tjwo lines of cases [th&tdve emerged” and explained that cases

6 Defendants also cite: Smith v. Ford Motor.C#62 F. Appx 660, 663 (9th Cir. 2011) (finding
three-year/ 36,000 mile warranty nonconscionable); Garcia v. Gsler Grp. LLC, 127 F. Supp.
3d 212, 228 (S.D.N.Y. 2015) (rejecting conclusaiigations that three-year durational limit of
warranty was unconscionable); Popham, 2016 DiSt. LEXIS 127093, at *18 (N.D. Ind. Sep.
19, 2016) (finding the RV'ene-year limited warrantyas not unconscionable).
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“rejecting conclusory allegations of uncomstability based on knowledge of a latent
defect, represents the recent trend in thistidct and is consistent with the prevailing
approach elsewhere.” 1d. at *21 (collectiogses). Conversely, the other line of cases
hold that durational limitations inwarranty may be unconscionable “where the
plaintiff has alleged that the manufacéurhas knowingly manipulated the warranty
terms to avoid coverage.” Merkin, 2017 WL®E3623, at *5 (citing In re VW, 2017 WL
1902160, at *13; Skeen, 2014 WL 283628, at *14).

Here, Plaintiffs’argument stresses that the LiditWarranty was substantively
unconscionable because it “unfairly” shifted costpremature engine failure to class
vehicle purchasers. According to the Complaint féselants acted to conceal the Piston
Ringland Defect during the warranty periodtb@at repair costs would be shifted . ..
once the warranty expired and the class engineddilCompl. 169.Plaintiffs contend
that “Subaru unfairly formulated the warranty terireend that such terms are
“oppressive, unreasonable, [and] unconsclidraespecially given the “incorrect
maintenance recommendations.” Pl. Op. at 13.

The Complaint further alleges that the durationhaf warranty was procedurally
unconscionable because of:
the disparity in bargaining power of tiparties, the purchaserkick of knowledge
that class vehicles contained the Piston Ring Defect, the inability of class vehicle
purchasers or lessees to bargain with therddats to increase durational warranties . .
. lack of meaningful alternatives, disparity sophistication of the parties. .. [and]

absence of effective warranty competition . . .

Compl. § 80.

7See also 1 80 (claiming unfair terms in the watyancluded “durational warranties that
unfairly favored the defendants particularly whénere were class vehicle defects known only
to the defendants and the warranty unfagityfted repair costs to consumers when class
vehicles’engines prematurely fail.”).
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The Court finds that Plaintiffs’ pleadings, allegiboth substantive and
procedural unconscionability, consist of conclusaliggations and are therefore,
insufficient to state a claim for unconscionability

In short, Plaintiffs in the present ritar plead that SoA's Limited Warranty is
substantively unconscionable because Defensl&t) knew about the Piston Ringland
Defect prior sale of the class vehicle, )ew that the defeatvould arise after the
warranty expiration, and (3) acted to concéed Piston Ringland Defect. Plaintiffs’
allegations for substantive unconscionabifing analogous to the number of decisions
from this district and those of the othiaterested states, which held allegations
primarily based on defendant’s prior knowledgehod tefect in question are insufficient

to plead substantive unconscionability and suravaotion to dismis8§. Like here,

8 Alban v. BMW of N. Am., No. CIV. 09-539&8011 WL 900114, at *§D.N.J. Mar. 15, 2011)
(finding Plaintiff's allegations isufficient to state a claim for wonscionability where Plaintiff's
complaint pled that at the time he purchased higole, BMW “(1) knew of the defect in the
sound insulation, (2) knew that the defect would become apparent until after the 4

year/ 50,000 mile period had passed, and (3) as@altreconcealed material information that
prevented [him] from bargaining for a warranhat would cover the known defect.” (internal
quotations omitted)); Gotthelf v. Toyota Motorl8s, U.S.A., Inc., No. CIV.A. 11-4429, 2012 WL
1574301, at *20 (D.N.J. May 3, 2Q), aff'd, 525 F. App'x 94 (3@ir. 2013) (determining that the
plaintiffs allegations were “almost identical” thhose in_Alban: “that Defendants knew of the
defect, knew that the defect would not becomp@arent until after the warranty expired, and
that they concealed material information tha¢yented Plaintiff from bargaining for a warranty
that would cover the known defect,” and holdingthhe plaintiffs “breach of express warranty
claims as alleged cannot survive dismidsased on the facts stated regarding
unconscionability”); In re Catgillar, Inc., C13 & C15 Engine Prod. Liab. LitigNo. 1:14-CV-

3722 JBS-JS, 2015 WL 4591236, at *22 (D.N.J. J@y2015) (“[I]n the present action, the
Court finds Plaintiffs’ allegations of unconsciahility insufficient to alter the terms of the
Engine Warranty. First, Plaintiffs have not allegéat Caterpillar knew of a defect which would
manifest for the first time beyond the warrantyipd. Plaintiffs allegdanstead that Caterpillar
knew at the time of sale of an inherent dxfim the emissions control system which was so
pervasive that they could not have been swgdiwhen purchasers experienced problems and
initiated warranty claims immedialy after the Engines hit the market.”); MajdipourJaguar
Land Rover N. Am., LLC, No. 2:12-CV-07849, 2013 \WK74626, at *20 (D.N.J. Oct. 9,
2013)("There is nothing substantively uncormstable about a 6 year/ 75,000 mile warranty per
se. The allegations that LarRbver knew that the Defect ght manifest after the express
warranty term do not implicate the camenability of that term.” (citindNelson, 894 F.Supp.2d
at 565-66)); Chiarelli v. Nissan N. Am., In®&No. 14-CV-4327, 2015 WL 5686507, at *7
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Plaintiffs’complaint in both Alban and Gihelf, alleged that their respective car

manufacturer’s warranty was unconscittebecause of the manufacture had
knowledge that the defect existed at the tiofisale, knowledge that the defect would
manifest outside of the warranty duratjand concealed certain information that

would prevent plaintiff's from bargaining better warranty. Alban v. BMW of N. Am.,

No. CIV. 09-5398, 2011 WL 900114, at {®.N.J. Mar. 15, 2011); Gotthelf v. Toyota

Motor Sales, U.S.A., Inc., No. CIV.A. 11-4428012 WL 1574301, at *20 (D.N.J. May 3,

2012). Those claims were insufficientgtate a claim that the warranties were

substantively unconscionable. Additionallize Court finds Nelson v. Nissan N. Am.,

Inc, particularly persuasive. 894 F. Supp.558 (D.N.J. 2012). The Nelson court also

addressed the issue presented here; thefendants allegedly knew of a defect that
caused premature failure of the transmission inddweat issue. The court held that the
defendants 5 year/60,000 mile warranty was not srtsvely unconscionable when
plaintiff alleged defendants knew that theoplem “would frequently manifest just after
the expiration of the warranty period, and tleaen when the [defect] manifested before
the expiration of the warranty period, Nissawalerships could deny the existence of the
problem until the warranty period expired.” Id. 865.

The Court finds no reason to depart frolnme numerous decisions in this district
that reason nearly identical allegations mled in this matter are insufficient to show
unconscionability even at the motion to dissistage. Most recently, a Court in this

district noted “[a]s a manufacturer, Defendanwithin its right to create a limited

(E.D.N.Y. Sept. 25, 2015) (holding that piaiff did not sufficiently plead a claim that
defendant’s warranty was unconscionable, citim¢iew Jersey District Court cases, finding
Alban particularly persuasive).
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remedy that minimizes its costs and obligaddrased on its prediction of the rate of

failure of particular parts.” Argabright v. RheemfddCo., 201 F. Supp. 3d 578, 597

(D.N.J. 2016) (agreeing with the many cadescussed here in hdlug that plaintiffs
failed to state a claim for substantive unsolmnability despite pleading defendants
knew of the defect at the time of sale andnipulated its warranty). This Court agrees.

The line of cases ruling in Plaintiffsfar—finding similar allegations sufficient to
state a claim that a warranty’s duration limitatsomere unconscionable—are
distinguishable. Those courts recognized tipaterally, the allegation that defendants
knew of the defect is not itself sufficiebd survive a motion to dismiss. However,
alleging such facts in conjunction withgaedural unconscionability may suffice to
plead a claim. See Henderson, 2010 WL 2825 at *9, *9 n.6 (permitting plaintiff's
unconscionability claim to proceed becaus addition to alleging defendant’s
knowledge of latent defect, plaintiff agsed that “members of the Class had no
meaningful choice in determining those tidraitations” and “a gross disparity in
bargaining power existed as between Samsung”).

Although Plaintiffs have pled procedunanconscionability, the facts alleged in
the Complaint are conclusory and insufficient tompé Plaintiffs’unconscionability
claim to proceed. The Court recognizes tha 8keen court ruled it was not conclusory
for plaintiff to allege that as a consumerrphiasing a car, he had less bargaining power
than the manufacturer and had “no meaningful chmcsetting the terms of the
warranty.” Skeen, 2014 WL 283628, at [a.N.J. Jan. 24, 2014) (agreeing with
Henderson’s analysis). However, the Third Circuaststated:

Although car purchasers—whether andry consumers or businesses—may

be unable to negotiate the specific distaf their automobile warranties, or
may be able to select among only ltexd options, purchasers certainly do
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not lack bargaining power. Purchaserséthe freedom to chose|[sic] a less
expensive car with a limited warranty or a moreexgive car with a longer-
term warranty, and they often havke option of buying an extended
warranty.

Werwinski v. Ford Motor Co., 286 F.3d 661,3{3d Cir. 2002); see also Smith v. Ford

Motor Co., 462 F. App'x 660, 663—64 (9th Cir. 20) (“[P]laintiff was presented with a
meaningful choice, not just the option offrehasing a different vehicle from a different
manufacturer, but also the option of purshrg a different warranty with an extended
durational limit from Ford.”). Here, Plaintiffallegations are almost identical to those
alleged in_Skeen, but also in the casesadreaforementioned. Given the Third Circuit’s
analysis in_Werwinski, and the fact thatreethe Complaint lacks any supporting facts
as to their choices and bargaining powée Court finds Plaintiffs’ allegations that
Subaru’s warranty is procedurally unconscionabke“@are” conclusory statements that

fail to state a claim under the Igbal/ Twombly stand. See Alban, 2011 WL 900114, at

*9 (“[Plaintiffs] bare-bones allegationthat he “had no meaningful choice in
determining” the time and mileage limitatioamnd that “a gross disparity in bargaining
power existed between” him and BMW are ‘mmore than conclusions [that] are not

entitled to the assumption of truth.” (citati®s omitted)); In reCaterpillar, 2015 WL

4591236, at *22 (finding the same allegations “odfé in support of procedural
unconscionability are entirely conclusory”). dtefore, Plaintiffs’have not stated a claim
that the Limited Warranty is unconscionable. Acdagly, Plaintiffs Amato and Moore’s
claims for breach of implied warranty must be disged as they are untimely because
each Plaintiff's engine allegedly faileditside of the applicable warranty period.

Having found that Plaintiffs fail to state a clafor unconscionability, the Court

will address Defendants next argument, that Pl#sm8andoval and Lall's implied
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warranty claims fail for lack of requisite priy. As an initial matter, Defendants assert
that a conflict between New York, Indianend Arizona law and New Jersey law exists
as to implied warranties because New Yorldiama, and Arizona require a plaintiff to
show vertical privity whereas New Jerseysheo such requirement. In that regard,
Defendants assert that each Plaintiffsrh®state law should govern their implied
breach of warranty claims, and therefore, to theekthose claims are alleged under
New Jersey law, they should be dismissed.

“While courts in this district have, icertain circumstances, found choice-of-law
analyses premature at the motion-to-dismisget they have done so where either (i)
the defendant failed to explain why there was aflacirbetween the laws of different
relevant jurisdictions, or (ii) key factslewvant to a choice-of-law analysis were not

available.” Kearney v. Bayerische Motor&erke Aktiengesellschaft, No. CV1713544,

2018 WL 4144683, at *4 (D.N.J. Aug. 29, ). Here, Defendants explained and argued
an existing conflict of law between states.efhfore, it is appropriate for the Court to
begin an analysis, and if it finds that “ether facts are needed,” then the Court may

decide which jurisdiction's law should appMontich v. Miele USA, Inc., 849 F. Supp.

2d 439, 453 (D.N.J. 2012).
“‘New Jersey has a flexible governmentatarest approach to resolving choice of
law questions that requires application of the of the state with the greatest interest

in resolving the particular issue. . ..” LebegerrForman, 471 F.3d 424, 428 (3d Cir.

2006) (quoting Gantes v. Kason Corp., 679 AlB&, 109 (N.J. 1996)). The test requires

9 Plaintiff Moore’s claim will bedismissed because his class \adhiexperienced engine failure
outside of the Limited Warranty period as statdmve. Accordingly, the Court will not address
whether his claim fails for lack of privity, thuadiana’s warranty law need not be evaluated.
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two steps. At the first step, the court mdsttermine whether an actual conflict exists.
Id. Each of the relevant jurisdictions inisicase have adopted the UCC. Consequently,
each states’uniform code on implied warrantiesrorione another. There is, however,
a difference in how each state analyzes ingpli&rranty claims with respect to the issue
of privity, which Plaintiff concedes. Under New Yoand Arizona law, a plaintiff must
show privity of contract to state a claim foreach of implied warranty, while a plaintiff

under New Jersey law need not. Cf. Sprivigtors Distributors, Inc. v. Ford Motor Co.,

489 A.2d 660, 663 (N.J. 1985) (holding tH#dte buyer need not establish privity with
the remote supplier to maintain an action fweach of express or implied warranties”);

Lexow & Jenkins, P.C. v. Hertz Commercliaasing Corp., 504 N.Y.S.2d 192, 193-94

(N.Y. App. Div. 1986) (“[N]Jo implied warraty will extend from a manufacturer to a

remote purchaser not in privity with timeanufacturer where only economic loss and

not personalinjury is alleged.”); PlagenNat'l RV Holdings, 328 F. Supp. 2d 1068,
1073 (D. Ariz. 2004) (“Arizona courts haeensistently held that absent privity of
contract, a purchaser cannot maintain ancl&r breach of implied warranty under the

U.C.C. against a manufacturer.”); Chaurasi&en'l Motors Corp., 126 P.3d 165, 171

(Ariz. Ct. App. 2006) (“Under Arizona law, privity aontract is required to maintain an
action for breach of an implied warranty.”). Theyed, Defendants correctly assert that
there is a conflict of law as to Plaintiffs’ Coulit

Where the court finds an actual conflict oiaexists it proceeds to step two, at
which point it “must determine which jurisdion has the ‘most significant relationship

to the claim.” Skeen, 2014 WL 283628, at *3 (quaiP.V. exrel. T.V. v. Camp Jaycee,

962 A.2d 453, 460 (N.J. 2008)). Such arabmsis “relies on factors outlined in the

Restatement (Second) of Conflict of Laws and vadiepending on the nature of the
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claim.”1d. Contract claims, like those preddrere, rely on Restatement Section 188. Id.
That section states: “The rights and dutéshe parties with respect to an issue in
contract are determined by the local law of theestahich, with respect to that issue,
has the most significant relationship to the trastiman and the parties under the
principles stated in § 6.” See Restatement (Secoh@pnflict of laws § 188. The general
principles in Restatement 8§ 6, provide a relevannfation in any conflict’s analysis.
The New Jersey Supreme Court has stated, tird¢duced to their essence, the section
6 principles are: (1) the interests of intertg@omity; (2) the interests of the parties; (3)
the interests underlying the field of . . . law) the interests of judicial administration;
and (5) the competing interests of the stdt€amp Jaycee, 962 A.2d at 463 (quoting

Erny v. Estate of Merola, 792 A.2d 1208, 1217 (N2002)).

Additionally, 8 188 further calls for the followingpntacts to be considered in
determining the law applicable where the partieth®contract have not chosen a
governing lawi(a) place of contracting; (b) place of negotiatmfrthe contract; (c) place
of performance; (d) location of the subjedtthe contract; and (e) domicile, residence,
nationality, place of incorporation and plamkbusiness of the parties. With limited
exception, the Restatement also providest thf the place of negotiating the contract
and the place of performance are in the samtesthe local law of this state will usually
be applied.”Id. 8 188. Considering the factorgolved at this stephe court is satisfied
that the Complaint alleges the facts required toduect the choice of law analysis at this
stage. In addition, Plaintiffs’do not provide atother relevant facts, if any, would arise
with further development of this case and thereftihe Court finds that a choice of law

analysis is appropriate.
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In light of all the relevant choice of law factotbe Court finds that each of
Plaintiffs’home states maintain most sigadint relationship to the claim. Here, all
Plaintiffs, including Moore, Lall and Sandoval neégded contracts in connection with
the purchase of their class vehicle in theome state. The Complaint alleges that
Plaintiff Lall purchased his class vehicle in\W&ork, the state where he resides; and the
work done on Lall's vehicle also took pat New York. Finally, Plaintiff Sandoval
purchased his class vehicle in Arizona, the staterethe resides. Accordingly, each
Plaintiff negotiated their contracts in thegspective states. Aside from Plaintiff Amato,
the named Plaintiffs have almost no connettio New Jersey. In fact, each Plaintiff's
home state was the (a) place of contracting; (ar@lof negotiation of the contract; (c)
place of performance; (d) location of thesdavehicle; and (e) domile, or residence of
the parties. Moreover, the general choicéa®f principles set forth in 8 6 supports a
finding that New York and Arizona have most signaint relationship to the breach of
warranty claim brought by a citizen of its state.

According to the Third Circuit, “the interests ofterstate comity [the first factor
of 8 6] favor applying the law of the inddual claimant's own state. Applying New
Jersey law to every potential out-of-stataiagiant would frustrate the policies of each

claimant’s state.” Maniscalco v. Brother INtYSA) Corp., 709 F.3d 202, 209 (3d Cir.

2013). Second, in a case such as this, whke only contacts between the out-of-state
Plaintiffs and Subaru took place in their mwtates, the interest of the parties favors
applying the law of that state. Id. at 21&plying South Carolinkaw: because the only
contacts between the parties took place in Souttol®ea, it is reasonable to assume
that they expected that South Carolinw laould apply”). Finally, the interest if

Plaintiffs’ home states outweighs New Jerséyterest considering “[e]ach plaintiff's
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home state has an interest in protecting its coremsrfrom in-state injuries caused by
foreign corporations and in delineating tromge of recovery for its citizens under its

own laws.” Ford Motor Co. Ignition Switch Bd. Liab. Litig., In re, 174 F.R.D. 332, 348

(D.N.J. 1997) (“These interests arise bytwi of each state being the place in which
plaintiffs reside, or the place in whichaahtiffs bought and used their allegedly
defective vehicles or the place where plaintififtged damages occurred.”).

The Court finds that each Plaintiffs’ respiee state’s law should apply to each of
their implied warranty claims. Notwithstandjnthe Court rejects Defendants’assertion
that Count Il should be dismissed becaussuwth finding. Count Il of the complaint
specifically alleges breach of implied warrantynoérchantability under uniform

commercial code §2-314 “(on behalf of thetimawide class or, alternatively, the New

Jersey, New York, Arizona and Indiana State Subelgls5PIl. Compl. Count Il
(emphasis added). Because Plaintiffs’have @ednt I, in the alternative, as subclass
claims the Court will analyze each claim ayiph the law of that Plaintiffs state.

First, the Court will analyze Plaintiff Lall'slaim for breach of implied warranty. As
discussed, “[ulnder New York law, abseniyty of contract, a purchaser cannot recover

mere economic loss against a manufacturer undeeary of breach of implied

warranty.” Westchester County v. Genkkotors Corp., 555 F. Supp. 290, 294

(S.D.N.Y. 1983); Hubbard v. General MetoCorp., 95-CV-4362, 1996 WL 274018, at

*5 (S.D.N.Y. May 22, 1996). But New York karecognizes the following exceptions to
that general privity requirement: (1) privity istrequired where the product in
guestion is a “thing of danger;” and (2) privis satisfied where plaintiff is asserting the

claim as a third-party beneficiary. WestchersCounty, 555 F. Supp. at 294. Plaintiffs’

argue that both exceptions to the privity raleply to Lall's claim, asserting that “[t]he
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implied warranty relates to a motor vehicle {tang of danger”) and Plaintiffs were the
intended beneficiary of Subaru’s warrantiegiansferring their vehicles to authorized
Subaru dealerships for sale and benefit to puratsasiel. Op. at 19.

New York case law explains that the exception t® phivity requirement for things
of danger applies “at least where an articlefisuch a character that when used for the
purpose for which it is made it is likely tee a source of danger to several or many
people if not properly designed and fashioned,ttemmufacturer as well as the vendor is
liable, for breach of law-implied warrantiet® the persons whose use is contemplated.”

Goldberg v. Kollsman Instrument Corp., 198\d 81, 83 (N.Y. 1963). The Court agrees

with Plaintiffs, in that Plaintiff Lall was natequired to plead privity because his claim,
as pled, meets the “thing of danger” exception.¢&laintiffs have adequately pled that
the class vehicle’s alleged defect has wareanthe vehicles unsafe. According to the
Complaint: “The failures in the class engsm@ue to the Piston Ringland Defect pose a
serious safety issue while the vehicle isnmeoperated since there is loss of engine
power without warning and the loss of power-assisgseeering and reduced braking
caused by lack of engine vacuum if the erggstalls.” Compl. 1 9. Amotor vehicle is
intended to be driven. One that expeiden loss of power, reduced braking, and
“‘unexpected” engine shutdown poses a likelpder to the driver of that vehicle, and

others on the road. Id. § 77 n.16; Hubtal996 WL 274018, at *5 (“[A] vehicle

equipped with a defective braking system is likimlyoe a source of danger when
driven.”). Accordingly, Plaintiffs’ sufficient} allege that class vehicles, when driven,
pose a likely danger to some or manypke. Furthermore, Plaintiff Lall, as “the

purchaser of an automobile is certgialperson whose use of the product is
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contemplated by the manufacturer.” Id. Tefare, he has stated a plausible claim
against Defendants for breach ofpfred warranty under New York law.

Next, Plaintiff Sandoval’s claim for implied breaofiwarranty should be analyzed
under Arizona law. As previously mentione&tjzona also requires privity before a
plaintiff can bring a claim for breach of phed warranty. Unke New York, Arizona

has not adopted the same exceptions &i tkequirement. See Reger v. Arizona RV

Centers, LLC, No. 3:16-CV-778 JD, 2017 WLSH22, at *2 (N.D. Ind. Aug. 21, 2017)

(“In other words, Arizona law only provides for im@dl warranties by the seller in a
given transaction, not by other parties that mantufee the goods being sold.”
(citations omitted)). Plaintiffs’do not caest the lack of privity between Plaintiff
Sandoval and Defendants. Plaintiffs’ atdo not contest Defendants’second argument,
that Plaintiff Sandovals claim furtherifa because his class vehicle is, in fact,
merchantable. See PI. Op. (citing only Newk¢éaw concerning the issue of privity and
failing to address Defendants’argument that PiffiBandoval’s class vehicle is
merchantable.) Therefore, the Court wilagit Defendants’motion as to Plaintiff
Sandoval’s claim for breach of implied wanty and will dismiss that claim with
prejudice.

Accordingly, as to Count Il, the Court findisat three of the four named Plaintiffs
have failed to state a claim for implied breaclwafranty, and thus, the Court will grant
Defendants’Motion to Dismiss COUNT Il of&htiffs’Complaint as to Plaintiffs Amato,

Moore, and Sandoval, but deny that motion as tanfifaLall.
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C. COUNT llI: Violation of Magnuson-Moss Warranty Act

Plaintiffs’bring a claim under the Magnuson-Mossisanty Act ("“MMWA”), 15
U.S.C. 82310, for Defendants’breachthe express and implied warranties
accompanying their class vehicles. Compl1%§-58. Defendants argue that “Plaintiffs
cannot pursue a warranty claim under the MMWA withtooking to the underlying
state law governing such claims.” Def. Brf. atBhe Court agrees; each Plaintiffs’home-
state law governs their MMWA claims.

The MMWA provides that “a consumer who is damaggdHhe failure of a supplier,
warrantor, or service contractor to comply with abfigation under this chapter, or
under a written warranty, implied warranty, service contract, may bring suit for
damages and other legal and equitable reli.U.S.C.A. § 2310. The Court has already
ruled that no Plaintiff has stated a claint fireach of express warranty (Count I) and
only Plaintiff Lall has stated a claim for &@ach of implied warranty (Count Il). Given
that claims brought under tdMWA rely on the underlying state law claims, Pltffs
cannot sustain a MMWA claim against Defendants dasebreach of express warranty.

See Johansson v. Cent. Garden & Pet &4 F. Supp. 2d 257, 265 (D.N.J. 2011).

Similarly, Plaintiffs Amato, Moore, and 8doval cannot maintain a claim under the
MMWA for breach of implied warranty, as ¢ir Complaint fails, under relevant state
law, to state a claim for such. However, Rlaff Lall states a plausible claim for breach
of implied warranty under New York law, ¢hefore, his MMWA claim will survive. See

DeFillippo v. Whirlpool Corp., No. 118CVB23NLHAMD, 2019 WL 4127162, at *14

(D.N.J. Aug. 30, 2019) (finding that becaysaintiffs pled viable state law claims for
express and implied warranty claims, “th®IMWA claims may proceed as well”).

Count Il1, therefore, is dismissed as to all nanidalintiffs’, excluding Plaintiff Lall.
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D. Plaintiffs’Consumer Fraud Claims

Defendants argue that all Plaintiffs’ statutoryudaclaims, brought under the
relevant states’consumer fraud statutes ttagtate a claim because the pleadings lack
the particularity required by Fed. R. Civ. Pro. R{bDefendants contend that Plaintiffs’
Complaint falls short of the heighted pleadistandard because it contains generalized
omissions and unidentified faimative misrepresentations.

Rule 9(b) requires that plaintiff pleadddetails of the alleged “circumstances” of
the fraud with specificity sufficient to “place defdants on notice of the precise

misconduct with which they are charge&gville Indus. Mach. Corp. v. Southmost

Mach. Corp., 742 F.2d 786, 791 (3d Cir. 198H9.that end, “[a]lthough the rule states
that [m]alice, intent, knowledge, and other damons of a person's mind may be alleged
generally, and does not require the plaintiff tegd every material detail of the fraud,
the plaintiff must use alternative means of injagtprecision and some measure of

substantiation into their allegations o&frd.” Argabright v. Rheem Mfg. Co., 201F.

Supp. 3d 578, 590-91(D.N.J. 2016) (quoting In oelkefeller Ctr. Props., Inc. Sec.

Litig., 311 F.3d 198, 216 (3d Cir. 2002) (intermpiotations and citations omitted)). At a
minimum, a plaintiff “must allege who nd& a misrepresentation to whom and the

general content of the misrepresentation.iiu. Bank of Am. ., 361 F.3d 217, 224 (3d

Cir. 2004).

10 Despite Defendants initial argumethat each Plaintiffs’fraud alms are subject to Rule 9(b)
pleading standard, New York Law does not regwa heighted pleadingtandard for claims

under 8 349 of the New York Gersd Business Law. Plaintiff Lall’s claim under thstiatue will

be addressed separately below. Arizona, &m@i, and New Jersey do require a heightened
pleadings standard as suggested by the Defend8aésFrederico v. Home Depot, 507 F.3d 188,
200 (3d Cir. 2007); Jones v. Bridgepoint Educc.|r2017 U.S. Dist. LEXIS 86204, at *11 (N.D.
Ind. June 5, 2017; Curry v. Stillwater Ins. Co.,180J.S. Dist. LEXIS 179833, at *5 (D. Ariz. Feb.
6, 2015).
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Under Arizona, Indiana, New Jersey,daNew York Law, “[flalse promises,
misrepresentations, and concealment orssion of material facts all constitute
deceptive practices.” Argabright, 201 F. Supp. 88@5-06 (analyzing the NJCFA,
NYGBL § 349, and A.R.S. 8§ 44-1522(A)); see allsd. Code Ann. 8§ 24-5-0.5-3. Plaintiffs
have pled that Defendants engaged in unlawful cehthuwough both
misrepresentations and omissions. The Deéfartd allege plaintiffs have failed to
establish either.

a. Affirmative Misrepresentations

With respect to affirmative misrepresentats, Plaintiffs’Complaint alleges that
Defendants made misrepresentationshiair Owner’s Manual and Warranty &
Maintenance Booklet materials accomparyatass vehicles, which “incorporated
incorrect engine service, maintenance and alisgstems replacement
recommendations” Compl. 1 10, 100. It allegkat Plaintiffs’had “an independent and
legitimate consumer expectation that thesslaehicle would lastell in excess of 10
years and 120,000 miles before requiring any majogine repairs based on industry
standards, the defendants’publications, compeftoducts, consumer product
magazines prior vehicle ownership and repiota of the defendants for manufacturing

durable quality vehicles.” Id. 1 148. Defendantguwe that, still, the “Complaint pleads

no actual statement, by any actparson, at any actual time.”

According to the Complaint, however, “a@fdants (and particularly the sales and
marketing executives at SoA) advertisaad otherwise created the reasonable
expectation (including but not limitetd scheduled class engine maintenance
recommendations) that class vehicles woukt aver 120,000 miles or ten years before

experiencing engine failure.” 1d. { 73. Plaifd further allege that Defendants’ Owner’s
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Manual and Warranty & Maintenance Bookietiterials contain maintenance schedules

that extend to 120,000 miles, butd'scheduled maintenance or replacement”

recommendations for the class engine or iteinal components at issue. Id. § 10 n.8.

Second, Plaintiffs’plead that they wesebjected to misrepresentations “prior to”
and “at the time of sale” of their classhicles, wherein Subaru vehicle dealers
referenced publications including the @&r's Manual and Warranty & Maintenance
Booklet materials, which “created a reasondidéef that the useful life expectancy of
the engine in the class vehicles without ajondailure was in excess of 120,000 miles”
Compl. § 61. Particularly, Plaintiffs’ claim &t “these representations specifically related
that the class engine’s piston maintenagonsisted of following instructions for
recommended engine oil and change interval. Plaintiffs’ further allege that despite
these representations “class engines in claBgles often fail at less than 50% of their
reasonably expected useful life.” Id. at § 10.

The Court finds that Plaintiffs’ sufficietly allege the general content of the
misrepresentation, who made the misreg@retation, where it was made, and when
Plaintiffs were exposed to that misrepresdin. The Court is therefore satisfied that
Plaintiffs’ Complaint “sufficiently place Defedant on notice regarding the specific
misconduct that Plaintiffs' assert was fdadent and deceptive in connection with the

statutory fraud [claim].” In re Volkswagen Timind&in, 2017 WL 1902160, at *23

(finding plaintiffs sufficiently pleaded statory fraud claims, where plaintiffs alleged
“how they were supposedly misled about tedective Timing Chain System, along with
misrepresentations by Defendant regarding the useful life of the vehicle and its
engine components, as well e necessary maintenanceda®pairs associated with

the Class Vehicle.”).
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a) Omissions
“Although allegations of fraud must meetetheightened pleading standards of Rule
9(b), plaintiffs pleading a fraud by omissietaim are not required to plead fraud as

precisely as they would for a false repgegation claim.” Feldman v. Mercedes-Benz

USA, LLC, No. 2:11-CV-00984, 2012 WL 6596838t *10 (D.N.J. Dec. 18, 2012) (citing

Falk v. Gen. Motors Corp., 496 F. Supp. 2d 10888099 (N.D.Cal. 2007)).
Defendants argue that Plaintiffs fail peead any facts that sufficiently allege
Defendants’fraudulently omitted to dissl® material facts in connection with the
existence of the class engine defects. Again, thwerCdisagrees.

First, Defendants argue that the Comiptdails to allege actual knowledge by
anyone at Subaru. Plaintiffs’Complaint, hoxee, sufficiently alleges Defendants presale
knowledge of the alleged defect. As Plaififst point out, the Complaint alleges the
following facts: (1) complaints on recordthithe National Highway Traffic Safety
Administration (NHTSA) demonstrate the engidefect, concerning ringland failure;

(2) consumer complaints, which Defendante egquired to monitor under TREAD Act;
and (3) Defendants’redesign and/or mantdamg change to the class engines. Compl.
11 33, 48, 52. Defendants’ contest teath allegations can show Defendants’
knowledge of any defect. For example, Defendarite'ss that the NHTSA complaints
were not made to Subaru and refer to eami@dels, not included in the definition of
class vehicle in this case. #&INHTSA complaints provided by Plaintiffs’date flno2009

to 2010 and concern model years 2008, 2009, an@ .20 be sure, class vehicles,
according to Plaintiffs, include Subaru’s 2009 thgh and including 2018 model year
Impreza WRX and WRX STi, leaving the 2008 model diit class engines do include

2008 models. Id. at 3.
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Moreover, the NHTSA complaints specificalijyate that the engine issues were
reported to Subaru by way of warranty otes, replacement, and one complaint in 2009
stated that the problem was “dealer diagribas Ringland/ piston failure.” See Compl.
at 14. The NHTSA complaints, in effect, show reagmmDefendants to know of the
defect years prior to Plaintiffpurchases of the class vehicle and of an onggirodplem.
To that extent, Plaintiffs further allegbat Defendants’were monitoring NHTSA and
re-designed the Class Enginemponents and managemeiystem. According to the
complaint, those modifications were madem effort to address the apparent problem
with predecessor engines, “well knownSabaru.”Id. Y 34-35. “Those attempted
modifications demonstrate that there waatinuing problem with the EJ255 and 257
engines since their introduction in ear@0 and FA class engines introduced in 2015
that has yet to be fully resolved.” 1d.

Additionally, Plaintiffs’ allege that in 2018 Defeiants issued a press release and
advertisement concerning the 2019 WRX SAnnouncing that the model included a
“retuned ECU and stronger pistons [that] contribtdeéhe increased engine
performance.”ld. at § 36. According to tBemplaint, “[t]his admission confirms that
the WRX and WRX STi class engines had exigtinsufficient strength pistons because a
mere 1.6% increase in engine horse poweuldnt require higher strength pistons
given dynamic factor of safety overloadsign considerations.” Id. Finally, Plaintiffs
allegeinter alia detailed allegations explaining Defgéants field inspections, testing,

and quality review protocol. Id. at  38-39'Additional information supporting

1 Defendants suggest that these are gerddiedations “about a car company’s business
operations” and fail to impute knowledge of theeged defects on to Defendants. Def. Brf. at 34-
35 (citing_Gotthelf v. Toyota Motor Sales, U.S.B25 F. App’x 94, 104 (3d Cir. 2013)). This case
is distinguishable from _Gotthelf, in thatdtiffs’ Complaint furher details how Subaru
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allegations of fraud and fraudulent conduct ishie tontrol of the defendants.” Id. at |
71. Together, the factual allegations cont&alrin the Complaint support a reasonable

inference that Subaru knew about the PisRimgland Defect. Craftmatic Securities

Litigation v. Kraftsow, 890 F.2d 628, 6438d Cir. 1989) (“Particularly in cases of
corporate fraud, plaintiffs cannot be expectedhave personal knowledge of the details
of corporate internal affairs. Thus, courtsveaelaxed the rule when factual information
is peculiarly within the defendant’s knowledge ontrol.”).

Despite Defendants’ next contention, that Rtdfs have failed to establish “who at
SoA or SBR supposedly knew about thiegéd defect or when that knowledge
supposedly came about,” the Complaint states “kedge is imputed to all defendants
because SoAwas monitoring warranty claiamsl class vehicles performance in the
United States, and reporting back to its parentgany located in Japan”and “the
proposed class representatives and proposed clasgers are entitled to the
reasonable inference that the defendasd#s, marketing, engineering and warranty
departments and their executives were ingdhin the omissions.” Id. at § 111. The
Complaint also alleges that Defendants kredwut the defect as early as 2008, stating
that SoA issued “an immediate stop salderon April 7, 2008 for 2008-2009 Subaru
vehicles sold in the United States. The pumpokthe stop sale was to allow Subaru and
SoAto investigate Engine Knocking Noise’ affeagithe 2.5 liter engines after {ajn

internal investigation confirm[ed] an internal weasue on the failed units.” Compl.

monitors defects and the position of those msgible for certain protocol. In Gotthelf, the
plaintiff provided “no factual support . .. he doeot state when the alleged complaints were
received, or to whom at Toyota these alleged compdavere sent. Nor does he provide any
facts relating to the alleged books of knowledg¢einal testing, or dealship repair orders. Id.
at 104 (emphasis added).
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n.3. Therefore, taking into consideration thealldy of the factual allegations, Plaintiffs’
have pled Defendants knew of the alleged engieiect prior to the sale of class vehicles
to Plaintiffs.

Finally, Defendants argue plaintiffs fail to pleady fraudulent omissions. “A
plaintiff who asserts a fraud claim basedamission must ‘allege what the omissions
were, the person responsible for failing tedose the information, the context of the
omission and the manner in which it nedlplaintiff and what defendant obtained
through the fraud.” Henderson, 2010 WL 2925913*%(D.N.J. July 21, 2010) (quoting

In re Gen. Motors Corp. Anti-Lock Brak®rod. Liab. Litig., 966 F. Supp. 1525, 1536

(E.D. Mo. 1997), aff'd sub nom., Briehl v. Gen. Mo$ Corp., 172 F.3d 623 (8th Cir.

1999)). With regard to Defendants’ particutanissions, Plaintiffs’ allege that they
“failed to inform class vehicle owners andg$zes prior to purchase or lease or during
the express warranty period that their engivess defective as a result of the Piston
Ringlands Defect and would fail shortly aftehe warranty period expired.” Compl. | 49.
Additionally, “[a]t the time of purchase, thbefendants fraudulently omitted to disclose
material matter regarding the defects in cleslsicles as described in this complaint,
including their impact on future repairs, opé€ng costs and vehicle reliability.” 1d. at
108. Next, Plaintiffs’ allege that that “tldeefendants’ sales, marketing, engineering and
warranty departments and their executives wevelved in the omissions,” and that the
information was concealed in order for Deénts to sell class vehicles. And if the
proposed class knew of the alleged defeatytivould not have purchased their vehicles
or, ifinformed of the defect after purchaseuld have had their class engines repaired
during the warranty period. Id. at 11 112-113u@s in this district have found similar

allegations were sufficient to withstand a motiondismiss. See, e.g., Dewey, 558 F.
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Supp. 2d at 527 (finding the following allegatiosisfficient “Volkswagen did not fully
and truthfully disclose to its customers thaedmature of the inherent design defects,
which were not readily discoverable ungdars later, often after the warranty has
expired. As a result, Plaintiffs and thehetr Class Members were fraudulently induced
to lease and or purchase the Class Vehiiéls the said design defects and all of the
resultant problems....").

While the Complaint could be more detailéar, example, as to the responsibility of
defendants in disclosing these omissions, tlaes not defeat their claim at this early

stage. See Henderson, 2010 WL 292591354upholding the plaintiffs’ statutory fraud

claim despite finding “certain aspects of Rl&ifs’' pleadings are sparse—e.g., what party
should have disclosed the defect (Volvoaodealer), how the disclosures should have
been made, and to what types of consumaeist the disclosures be made (new car
purchasers or all purchasers)”). Havingma that the Complaint meets Rule 9(b)’s
pleading standard, the Court will now addseéDefendants’argument’s pertaining to
each individual named Plaintiffstatutory consumer fraud claim.

1 COUNT IV: New Jersey Consumer Fraud Act

Plaintiff Amato brings a consumer fraud claim undiee New Jersey Consumer
Fraud Act. Defendants put forth a number of argutselling for the dismissal of
Plaintiff Amato’s Claim. As an initial matteDQefendants point out that Plaintiff Amato
has not provided his current place of residencd@aComplaint before the Court. The
Complaint states that Plaintiff Amatoased a 2016 Impreza WRX STi from an
authorized Pennsylvania Subaru dealer whalgiding in New Jersey.  14. Plaintiffs’
also concede that “[t]lhere were no Comiptaallegations as to what state law was

applicable to the lease.” Pl. Op. 28. Accordly, Defendants’also argue that Amato’s
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claim must also be dismissed because hmtsa part of the sub-class he purports to
represent—persons who “purchased or leasedr class vehicles in the State of New
Jersey.” 24. The Court finds that these gapthe pleadings warrant the dismissal of
Plaintiff Amato’s claim under the NJCFA, aélsese facts are necessary to determine
whether Amato may properly bring a claimdsr the statute and whether he may do so
on behalf of the alleged class. The Coudatjrees with Defendants contention, however,
that Amato’s claim should be dismissed wtrejudice, therefore Count IV is dismissed
without prejudice, with leave to amenid.

2. COUNT V: Thelndiana Deceptive Consumer Sales Act

Plaintiff Moore brings his consumer fraud claim wrdhe Indiana Deceptive
Consumer Sales Act (“IDCA"). Defendants’amgent that Plaintiff Moore’s claim is time
barred. Plaintiff Moore purchased a certifiere-owned 2013 WRX (his class vehicle) in
2015. Under the IDCSA: “Any action broughnder this chapter may not be brought

more than two (2) years after the occurrencthefdeceptive act.” Ind. Code Ann. § 24-

2 Defendants’argument is based on their contentiat Plaintiff Amato is precluded from
bringing a NJCFA claim because the alleged defeanhifested after the expiration of his express
warranty. In making this argument, Defendardly on Perkins v. Daimler Chrysler Corp.; the
Court finds this case distinguiable. Perkins did not addresscumstances “in which safety
concerns might be implicated”—which is pleadieere, and thus, implicated in this case.
Perkins, 890 A.2d 997 at 1004 (“©determination is driven by thfact that, in this case, it was
not alleged that the deterioration or failuresath a part represented a danger to others.”).
Here, Plaintiffs go further by alleging that thelass engines failed, that Defendants knew of the
defect, and that such defect would cause prematngine failure, and that Defendants
concealed that information. See Maniscalco wtBer Int'l Corp. (USA), 627 F. Supp. 2d 494,
501-02 (D.N.J. 20009) (distinguishing Perkinerir the facts in its case, on the basis that
plaintiffs in Perkins did not allege defendankisowledge or concealmewf the alleged defect,
finding that_Perkins “stands for the propositioratimerely alleging that the warranty is shorter
than the industry standard useful life of the proddioes not state a claim under the CFA"); see
also_In re Gen. Motors LLC Ignition Switch Lati, 339 F. Supp. 3d 262, 283-84 (S.D.N.Y. 2018).
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5-0.5-5(b). Defendants argue that “hisrplnase occurred two years after any original
representations about the vehicle were made, anek ith@an tvo years have passed
since any representations could have been mademtanhconnection with his
purchase.” Fraudulent concealment, hgame will toll the two-year statute of

limitations. Morgan v. Koch, 419 F.2d 99398 (7th Cir. 1969). Plaintiffs argue that

their Complaint alleges further deceptivespsale acts of Subaru that “reset the
IDCSA limitations period when Moore inqgen into his engine failure.” Pl. Op. at
29.

“Indiana law narrowly defines concealment. [it] must be active and intentional,
passive silence is insufficient to triggeretfraudulent concealment doctrine, absent
allegations that the defendant was in atooning fiduciary relationship with the

plaintiff.” Tolen v. A H. Robins Co., 570 F. Supjl46, 1151 (N.D. Ind. 1983) (citations

omitted). Still, “[a]n exception to the affirative acts requirement exists where there is
a fiduciary or confidential relationship ghg rise to a duty to disclose material
information between the parties.” Id. at 1182aintiffs’ Complaint includes allegations
that Defendants owed a duty to disclosee 8ompl 1Y 77 n.16, 102, 173. Defendants do
not argue that Plaintiffs’have inadequatplgd that there was a duty to disclose
material facts. Absent such an argumeng @ourt will not dismis€ount V at this early
stage.

3. COUNT VII: Arizona Consumer Fraud Act, A.R.S. 8§ 44-1521 et seq.

Plaintiff Sandoval asserts a statut@gnsumer fraud claim under the Arizona
Consumer Fraud Act (“ACFA”). The ACFABurpose “is to provide injured consumers
with a remedy to counteract the dispropontate bargaining power often present in

consumer transactions.” Waste Mfg. & Leasing CorfHdambicki, 900 P.2d 1220, 1224
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(Ariz. Ct. App. 1995). Arizona courts haveldehat ‘[i]t is clear that before a private
party may exert a claim under the [ACFA] haist have been damaged by the prohibited

practice.” Peery v. Hansen, 585 P.2d 574 fAriz. Ct. App. 1978); Cheatham v. ADT

Corp., 161 F. Supp. 3d 815,831 (D. Ar2z0016); Nataros v. Fine Arts Gallery of

Scottsdale, Inc., 612 P.2d 500, 504 (Ariz. &tp. 1980) (‘[I]t is clear that the misled

consumer must have suffered some damagerasult of the misrepresentation.”).
Under the ACFA, an individual's damages dné actual damages suffered as a result of

the unlawful act or practice.” Holeman v. i 803 F. Supp. 237, 242 (D. Ariz. 1992).

Actual damages include out of pocket erges which encompasses consideration paid
on the contract and “all sums needed to restoraréyfdo the position it occupied before

the wrongful conduct.” Horowitch v. Diamond Airctdhdus., Inc., No. 6:06-CV-1703,

2009 WL 3790415, at *5 (M.D. Fla. N09, 2009) (applying Arizona law).

Here, Defendants assert that Mr. Sandoval is pdsgdufrom bringing a claim under
the ACFA because Mr. Sandoval’s class vedigerformed, and continues to perform, as
expected” and therefore, he has no basis foefrd’laintiffs’do not contest this, to the
extent that Mr. Sandoval’s class engine has experienced ringlands failure. Instead,
Plaintiffs’argue that Mr. Sandoval still mamins a plausible claim for relief because the
diminution of value in his class vehicle, attte fact that all Plaintiffs’ “would not have
purchased their respective stavehicle or paid less if théyad been made aware of the
[defect]’—as alleged in the complaint—qualify apfareciable loss” under Arizona law.
Pl. Op. at 29; Compl. 1 17, 103.

In support, Plaintiff cites Cheatham v. AlCbrp., in which the plaintiff alleged that

she would not have purchased an allegeldifective product “but for” the defendant's

conduct that allegedly violated the ACFA. 161 F.88d 815, 820-22, 831 (D. Ariz.
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2016). The District Court for the District &fizona held that plaintiffs allegations were
“sufficient to establish the damages elerttfamder the ACFA.Id. (citing Parks v.

Macro-Dynamics, Inc., 121 Ariz. 517, 521, 5@2d 1005 (Ct. App. 1979)). In Cheatham,

the Plaintiff had further alleged that shefered loss, as she was bound to a contract

with Defendant that required a penalty paymgéiaintiff were to cancelit._ld. The

Courtin_In re Arizona Theranos, Inc., Litj@56 F.Supp.3d 1009, 1028 (D. Ariz. 2017),
upheld plaintiffs’ ACFA claim where plainfdg sole allegation pertaining to damages
included that they “would not have purdeal Theranos blood tests if they had known
that defendants were using their blood samplesdeearch and product

development”). reconsideration granted imtp@n other grounds, No. 2:16-CV-2138,

2017 WL 4337340 (D. Ariz. Sept. 29, 2017).€lTbourt in,_In re Gen. Motors LLC Ignition

Switch Litig., found that these two Arizarrulings supported the determination that
plaintiffs ACFA claim pleaded damages desphe fact that plaintiffs allegations were
based on an unmanifested defect that did not cpassonal injury or property damage.
339 F. Supp. 3d 262, 285 (S.D.N.Y. 2018) (aprpg Arizona law). In this case, Plaintiff

Sandoval, like the plaintiffs in Glatham, In re Arizona Theranos, aimdre Gen.

Motors, has pled out-of-pocket expenses te ¢lxtent that “but for” Defendants’alleged
fraudulent conduct, Plaintiff would not hapairchased his cagnd has actual damages
resulting from the decrease in value of tlisss vehicle. See Parks, 591 P.2d at 1009
(damages under ACFA include “out-of-patkexpenses necessary to perform the
contract prior to discovering the fraud”). Theredpthe Court finds sufficient pleading
of damages to sustain a claim under thé=A@nd will deny Defendants motion to

dismiss Plaintiff Sandoval’s claim under Count VII.
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4. COUNT VI: New York General Business Law 8349 Deceptive Acts and Practices

Plaintiff Lall brings a claim under § 34& the New York General Business Law.
Section 349 makes unlawful “[d]eceptivetaor practices in the conduct of any
business, trade or commerce or in the furnishingmof service in this state.” N.Y. Gen.
Bus. Law 8§ 349. , “[A]ln action under 8§ 349 is not gdb to the pleading-with-
particularity requirements of Rule 9(b), FRdACiv.P., but need only meet the bare-bones

notice-pleading requirements of Rule 8(a), Fed.RFCI' Pelman ex rel. Pelman v.

McDonald's Corp., 396 F.3d 508, 511 (2d.@005). Defendants’make no separate
argument that Plaintiff Lall failed to state a ctaunder Rule 8’'s standards in its moving
brief or provide another reason that his claim undew York law should be dismissed.
Instead, in reply, Defendants’suggest tha¢n without application of the heightened
9(b) standard, Plaintiff fails to state a claimgting that Plaintiff was still required to
allege that “misrepresentations were the but-farseaof the alleged injury.” Def. Reply
at 12. Without any argument that the Comptdails to do so here, the Court finds no
reason to dismiss Plaintiff Lall's consumeatrd claim on behalf of himself and the New
York sub-class. Therefore, the Court will debgfendants’ motion to dismiss Count VI.

E. COUNT VIII: Negligent Misrepresentation

Defendants assert that there are cordliseétween New Jersey, Indiana, New York,
and Arizona law concerning negligent misrepresgion, and that each Plaintiffs’home
states’law should govern. See Def. Brf. aN®twithstanding, Defendants’only set forth
differences between New York, New Jerseydamizona law. Then, in their substantive
argument to dismiss Count VIII, Defendartntend only one argument that addresses
any specific jurisdiction’s law. That argumefurther negates any existing conflict, as

Defendants argue that New York Plaintiff,ILand New Jersey Plaintiff, Amato, fail to
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state a claim for the same reason: “the negligeistepresentation claim must be
dismissed as to Plaintiffs Amato and Lallelto Plaintiffs’ failure to plead a special
relationship beyond that of purchaser andnufacturer.” Def Brf. at 30. In fact,
Defendants’ primarily argue that Plaintiftdaim for negligent misrepresentation should
be dismissed on separate and unrelated mdsuo the conflicts they present to the
Court.

Defendants argue that Plaintiffs’ fail tbate a claim for negligent misrepresentation
because (1) the claim is barred by the econdoss doctrine, and (2) Plaintiffs’ have not
pled the claim with the requisite particularifyBecause Defendants fail to sufficiently
explain a conflict between laws of the relevautisdictions, the Court finds that it is
premature at this stage to engage in a candlidcaws analysis. Aa result, the analysis
of Plaintiffs’ negligent misrepresentatiataim will proceed under New Jersey law.

First, as previously ruled, Plaintiffs’ hawe@lequately pled both misrepresentations
and omissions under the Rule 9(b) and 8 stand&malsthose same reasons stated
above, Plaintiffs’ Count VIII will not be dismsed on that basis. As to Defendants’
economic loss argument, the Supreme Court of Nawelehas held that” [a]n incorrect
statement, negligently made and justifiablli¢d upon, may be the basis for recovery of
damages for economic loss or injury susta@imes a consequence of that reliance.” H.

Rosenblum, Inc. v. Adler, 461 A.2d 138, 142—-43 (NLl983) (citing Pabon v. Hackensack

Auto Sales, Inc., 164 A.2d 773 (N.J. Sup&pp. Div. 1960). The economic loss doctrine

stands for the principle that a plaintiff who isdatisfied with a product must bring a

breach of contract or warranty claifdloway v. Gen. Marine Indus., L.P., 632, 695 A.2d

13 Defendants’contend that all states have add@iealogous economic doines and that they
all require the claims to be pleaded with particitia
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264,270 (N.J.1997) ("When the harm suéfd is to the product itself, unaccompanied
by personal injury or property damage, we clialed that principles of contract, rather
than of tort law, were better suited tesodve the purchaser's claim. Consequently, we
held that the U.C.C. provided the@ropriate period of limitations.”).

Notwithstanding, the doctrine does not always Hames for negligent

misrepresentation. In re Volkswagen Timi@hain Prod. Liab. Litig., 2017 WL 1902160,

at *21 (applyinginter alia, New Jersey law; finding that “Plaintiffs’ neglige
misrepresentation claim [was] independenanf contractual claim. . .. [and] alleged
that potential for personal injury in conngxt with the allegedly defective [product]”).
Though it seems clear that the economic lade is not uniformly applied to negligent
misrepresentation claims, the threshold qumstiegarding the economic loss doctrine’s

applicability is “whether the allegedly tortue conduct is extraneous to the contract.”

Atlas Acquisitions, LLC v. Porania, LLC, et,alo. 18-Cv-17524, 2019 WL 6130774, at *3
(D.N.J. Nov. 19, 2019). Here, “Defendants’ arguattRlaintiffs fail to include any
allegations even suggesting that the negligent epistsentation claim arises out of
different facts than the warranty claims.” Def. Baf 29.

Plaintiffs provide no direct argument that the egoric loss doctrine should not bar
their claim. Instead, their opposition hightits the factual allegations that pertain to
Defendants superior knowledge of the PisRingland Defect, and Defendants duty to
disclose. Compl. 1Y 75-76, 173-174. To tkat, Plaintiffs argue Defendants’owed an

independent duty to disclose, one outsidiany contractual duty. See Saltiel v. GSI

Consultants, Inc., 788 A.2d 268, 280 (2001&gligent misrepresentation claims based

on economic loss, have survived dismissadurch situations. Seeming Chain Litig.,

2017 WL 1902160, at *18. Here, Defendadtsnot contend that Plaintiffs’ allegations
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regarding an independent duty to disclose iasufficient, therefore, the Court will not
dismiss Count VIII as precluded by the economisldsctrine.

Defendants suggest that under Newsag law, the Plaintiffs’ negligent
misrepresentation claim further fails for “faile to plead a special relationship beyond
that of purchaser and manufacturer.” Deff.Bit 30. Defendants’cite to Coba for the
proposition that there is no specialagonship here to sustain a negligent
misrepresentation claim. The Court disagrees wigieDdants’argument.

First, the_Coba court was not asked to analyzeiasndlar negligent
misrepresentation. As explained in a latelirrg, the court in that case ruled that the
defendant, a car manufacturer,—in connectoth “concealment tolling the statute of
limitations™—did “not owe any common law dutg disclose to [plaintiff].” Coba v. Ford
Motor Co., No. 12-1622, 2016 WL 5746361,*42 (D.N.J. Sept. 30, 2016), aff'd, 932
F.3d 114 (3d Cir. 2019), and aff'd, 932 F.3d 114 @r. 2019).More specifically: “To the
extent [plaintiff's] allegations of fraudaent concealment are based on silence or
concealment, New Jersey courts will not implgaty to disclose, unless such disclosure
IS necessary to make a previous statement trubeparties share a special

relationship.” Coba v. Ford Motor Co., NGIV. 12-1622, 2013 WL 244687, at *12

(D.N.J.Jan. 22, 2013). Thus, while “NeMersey Courts have found no special
relationship between individual consumansd automobile manufacturers that would
impose a duty to disclose on the mamitaers,” they have also found “specific
ambiguous partial disclosures or statements by [mfa@actures]” may impose such duty.

Id.; Timing Chain Prod. Liab., 2017 WL 1902160 *ai (“[A]ffrmative

misrepresentations and omissions byeaicle manufacturer may lie when the
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manufacturer has exclusive or superior knalge regarding the defect or if the defect
relates to a safety concern.”).

Here, Plaintiffs have included allegat®bhat Defendants’disclosure was necessary
to make their previous representations traempl. 1Y 61, 73, 120, 171. Defendants’do
not address this argument in their refdyrthermore, courts have permitted negligent
misrepresentation claims between consunagrd car manufactures. See Dewey, 558 F.
Supp. 2d at 529. Therefore, the Court wiirmit the claim and will deny Defendants’
motion as to Count VIII.

F. COUNT IX: Injunctive and declaratory relief

In Count IX of the Complaint, Plaintiff§equest a declaratory judgment declaring
that going forward all remedial work nessary to correct the defective engine
incorporated in class engines together vathresulting damages are covered under the
class vehicles’warranty.” Compl.246. For the reasons detth supra, this Court will
dismiss Plaintiffs’ breach of warranty claimrftailure to plead that the alleged defect
was in fact covered under Subaru’s Lted warranty for defects in materials and
workmanship, and for failure to plead that the vearty was unconscionable.
Accordingly, the Court will dismiss CoumX which seeks declaratory judgment.
Furthermore, “declaratory relief and injunctiveieé| as their names imply, are

remedies, not causes of action.” Col&NVBCO, Inc., No. 3:13-CV-07871, 2015 WL

2414740, at *15 (D.N.J. May 20, 2015). In fact, iRt#fs have pled injunctive relief
including a declaratory judgment, to the ext@ermitted under surviving claims. As a

result, a separate cause of action foctstelief, is unnecessary. See Chruby v.

Kowaleski, 534 F. App'x 156, 160 (3d C2013). Therefore, Defendants’ Motion to

Dismiss Count IX will be granted.
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V. Conclusion
For the foregoing reasons, the Court will granpart and deny in part

Defendants’Motion to Disnss Plaintiffs’ Complaint.

An appropriate Order shall issue.

Dated: December 5, 2019

[/S/ Joseph H. Rdguez,

Hon. Joseph H. Rodriguez,
UNITED STATESDISTRICT JUDGE
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