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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

RONALD GALATI, Hon. Joseph H. Rodriguez
Petitioner, ' Civil No. 19-222
V. OPINION

UNITED STATES OF AMERICA,

Respondent.

This matter comes before the Court upon khation toVacate Set Aside, or
Correct @ntence pursuant 28 U.S.C. § 225f%led by Petitioner, Mr. Ronald Galati.
[Dkt. No. 1.]The Court has reviewed the submissions of the padid considered the
motion on the papers in accordance WHiHDERAL RULE OF CiviL PROCEDURE78. For the
reasons set forth belowetitioner'smotion[Dkt. No. 1] will be denied

Background

The Courtmakesno findings as to the veracity Betitioner’sallegationsThe
following facts are taken from the Motion [Dkt. N§] and are accepted for purposes of
thismatter:

[Mr.] Ronald Galati was charged in the District of Newsby with one
count of causing mother to travel in interstate commerce, and using
facilities of such commerce, in furtherance of merdor hire (in violation

of 18 U.S. Code8§ 1958); one count of conspiringoahe same (in violation

of U.S. Code § 1958); one count of aiding and ahgtthe discharge of a
firearm during a crime of violence and violationl8U.SC.8 924); and one
count of conspiring to do the same in violatiorl®8fU.SC. § 924).

Mr. Galati entered a not guilty plea and proceetiedrial. On September
30, 2014 the jury. . .returned guilty verdicts on all counts.

[On] March 2, 2015, Mr. Galati was sentenced to an aggyree 27dmonth
term of imprisonment, to be followed by five yeafssupervised release.

On March 10, 2015, [Mr. Galati filedd timely notice of ppeal
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On his direct appeal, Mr. Galati raised one isswdtether he was wrongly
convicted under 18 U.S.C. § 924(c) of aiding andtéibg the discharge of a
firearm during a crime of violence and under 18 0.S§ 924(0) of

conspiring to do the same, in so far as the offemfseausing another to
travel and interstate commerce, or using facilinésuch, in furtherance of
murder for hire is no longer a crime of violencéeafJohnson v United
States, 135 S. CT, 2551". The Third Circuit CouttAppeals denied relief
and affirmed Mr. Galati's conviction on October 20,15.

Atimely Writ of Certiorari to the United States jgeme Court was filed on
January 8, 2018.

On January 8, 2018, the United States Supreme Qbarted Mr. Galati's
Writ of Certiorari.

[Dkt. No. 1, 7 £7.]

Thereafter, a January 7, 2019r. Galati filed the instant motioseeking relief
under 8 2255 or, in the alternative, a new trialguant to Rule 33 SeegenerallyDkt.
No. 1.]In support of this motionyir. Galati submitted an affidavit froms. Tiffany
Galati dated January 7, 2019, in whibts. Galatipartially reants her trial testimony,
stating that she provided false testimony regardimgAndrewTuono’s drug dealing.
[Dkt. No. 1, Aff. of Tiffany Galatj I 11] On crossexaminationrwhen askedvhether Mr.
Tuono engaged in drug dealing, Ms. Gakltsweredo, butnow affirms that answer

was false[ld.]

Standard of Review

Standard for Deciding a Motion to Vacate, Set Asideor Correct the
Sentence Pursuantto 28 U.S.C. § 2255

A district court isrequired to hold an evidentiary hearing on a motiowacate
sentence filed pursuant to 28 U.S.C. § 225b®less the motion and the files and records
of the case conclusively show that the prisonemistled to no relief 28 U.S.C. § 2255;

United State v. Booth, 432 F.3d 542, 5486 (3d Cir.2005). The threshold the

petitioner must meet to obtain an evidentiary hegrs “reasonably low.’Booth, 432
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F.3dat 546.The “district court must ‘accept the truth of the vaat's factual allegations

unless thewre clearly frivolous on the basis of the existiiegord.” Johnson v. United

States294 F. App'x 709, 710 (3d Ciz008) (quotingooth, 432 F.3d at 54536).
However,the courtmay dispose of “vague and conclusory allegatiomstamed in a

§2255 petition."Johnson294 F. App'x at 710 (quotingdnited States v. Thomas, 221

F.3d 430, 437 (3d Cir.2000)).

In Hill v. United States368 U.S. 424 (1962), the Supreme Court of thetéthi

States read the statute as stating four grounds wgoch relief can be granted:

(1) “that the sentence was imposed in violation of @omstitution or laws
of the United States;”

(2)“that the court was without jurisdiction to imposech sentence;”
(3)“that the sentence was in excess of the maximum auzbdry law;” or

(4) that the sentence “is otherwise subject toatellal attack.”

Id. at 426-27 (quoting 28 U.S.C. § 2255(a)).

The statute provides as a remedy for a sentencesexin violation of law that
“the court shall vacate and set the judgment aaie shall discharge the prisoner or
resentence him or grant a new trial or correctd@etence as may appear appropriate.”
28 U.S.C. § 2255(bNonetheless,d conviction does not @late the Constitution (or
become otherwise subject to collateral attack) pestause newly discovered evidence

implies that the defendant is innocendniited States v. Evan224 F.3d 670, 674

(2000) @iscussinHerrera v. Collins506 U.S. 390 (1993)Moreover,[w] here newly

discovered evidence is alleged in a habeas applitat .such evidence must bear upon

the constitutionality of the applicant’s detentidhg existence merely of newly
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discovered evidence relevant to the guilt of astatismer is not a ground for relief on

federal habeas corpudderrerg 506 U.S. at 40 1.

. Standard for Deciding a Motion for New Trial Pursuant to Rule 33.

FEDERAL RULE OF CRIMINAL PROCEDURE33(a) permits a court to “vacate any
judgment and grant a new trial if the interestustjce so requires.” A defendamtay
seeksuch relieby way ofnewly discovered evidenaw “on any reason other than newly
discovered evidenceFeD. R.CrRIM. P.33(b). For relief based on newly discovered
evidence, a defendant muse for relief within three years afteheverdict or finding of
guilty. FED. R.CrIM. P.33(b)(1) Adefendant seeking relief “grounded on any reason
other than newly discovered evidenmust be filed within 14 days after the verdict or
finding of guilty.” FED. R.CRIM. P. 33(b)(2) The time limitations imposed Hyule 33 are

strictly construedHerrerg 506 U.S. at 409.

On a motion for a new trial based on newly discoveegiiencea courtmay grant
the motion ifall five of the followingrequirementsre satisfied:
(1) the evidence must be in fact, newly discovered, disscovered since the
trial;

(2)facts must be allegeddm which the court may infer diligence on the
part of the movant;

(3)the evidence relied on, must not be merely cumuéadr impeaching;
(4) it must bematerial to the issues involved; and

(5) it must be such, and of such nature, as thatamew trial, the newly
discovered evidence woufat obably produce an acquittal.

United States v. Cimera&59 F.3d 452, 458 (3d Ci2006) (quotingJnited States

v. lannelli 528 F.2d 1290, 1292 (3d Cit976)(emphasis addejl)
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A“heavy burdehweighs on the movanthenproving each requiremen€imera
459 F.3d at 458. The decisioagardinga motion for a new trial unddfEDERAL RULE OF

CRIMINAL PROCEDURE33 isleft toacourts discretion Gov't ofthe Virgin Islands v. Lima

774 F.2d 1245, 1250 (3d Cit985).This discretion is very narrgva court can order a

new trial“only if it believes that there is a serious dandext a miscarriage of justice

has occurred- that is,. .. an innocent person has been convictedrited States v.

Silveus 542 F.3d 993, 10005 (3d Cir. 2008) (quoting United States v. John 30?2

F.3d 139, 150 (3d Cir. 2002))Mormally, Rule 33 motions for a new trial based on newly
discovered evidence reqge that “the evidence must create aatual probability that an
acquittal would have resulted if the evidence hadrbavailable.Cimerg 459 F.3d at

458 (emphasis added)

Affidavits of recanting witnesses are treated wigheat suspicion.Landanov.

Rafferty, 856 F.2d 569, 572 (3d Cir. 198&8eealsoUnited States v. Minerl31 F.3d

1271, 1273 (8th Cir. 1997) (“Courts look upon retaions with suspicion.”)Spence v.
Johnson80 F.3d 989, 997 (5th Cir. 1996) (‘recanting @dfvits and witnessesme
viewed with extreme suspicion by the courts” (imalquotation omitted))United

States v. Chamber844 F.2d 1253, 1264 (6th Cir. 1991) (“Recantiffggavits and

witnesses are viewed with extreme suspiciorCurts aréparticularly reluctant to
grant such motions where the newly discovered ewigeconsists of a witness

recantation.’United States v. Di Paolo, 835 F.2d 46, 49 (2d ©@387) (internal

guotation omitted).
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Discussion

28 U.S.C. 8§ 2255
a. Timeliness

The Antiterrorism and Effective Death Penalty Att1896 (“AEDPA”) provides
that a oneyear period of limitation applies to a motion tocaae, set aside, or correct a

sentence under 28 U.S.C. § 2258BeLloyd v. United States, 407 F.3d 608, 611 (3d Cir.

2005).In relevant part, 28 U.S.C.&55 states’A 1-year period of limitation shall
apply to a motion under this section.” 28 U.S.@2%5(f). The statute provides that the

limitations period shall run from the latest of tlfedlowing:

(1) the date o which the judgment of conviction becomes final;

(2) the date on which the impediment to making atioro created by
governmental action in violation of the Constitutior laws of the United
States is removed, if the movant was prevented froaking a mbion by
such governmental action;

(3) the date on which the right asserted was itiytieecognized by the
Supreme Court, if that right has been newly recegdiby the Supreme
Court and made retroactively applicable to casesallateral review; or

(4) the date on which the facts supfing the claim or claims presented
could have been discovered through the exerciskiefdiligence.

Id.

Themotionis timely filed pursuant to 28 U.S.C. 225. Mr. Galati's conviction
became finabn January 8, 2018vhen his writ of certiorari to the United States
Supreme Court was denied; thus, the statute otdittins expired one year later on
January 8, 2019. [Dkt. No, 1 7.] Mr. Galati filed this instant motion on Janyd&,

2019, one day before the expiration dagedgenerallyDkt. No. 1.]
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b. Section 2255Relief Through Newly Discovered Evidence

28 U.S.C. § 2255 provides relief in limited circutasces. Here, Mr. Gadti does
not contend that his conviction violates the Cotutton or any statutenor doeshe
claim that a constitutional error was committ&dich errorcommonlyrelate tothe

government withholding oBradyor Giglio information.See e.g.,Brookins v. United

StatesNo. CIV. 1212, 2013 WL 364231 (W.D. Pa. Jan. 30, 20(I8ciding a matter
relating to an allegeBradyviolation). Petitionerallegesthat newly discovered evidence
demonstrates that a factual injustice occurmeat a constitutional erroAs heldin

Herrerg 506 U.S. 390 (1993), 3255 does not extend to claims‘@ftual innocence

independent of a constitutional claim. Without lgimg a constitutional claim within
Petitioner’s allegation, newly discovered evidemcaot a ground for federal habeas
relief. SeeHerrerg 506 U.S. at 40. “‘[W]hat we have to deal with [on habeas rewij is
not the petitioners' innocence or guilt but solélg question whether their

constitutional rights have been preservdd. (quotingMoore v. Dempsey 261 U.S. 86,

87-88 (1923)).

c. Certificate of Appealability

A courtissuing afinal orderdenyinga28 U.S.C8 2255 motiormust also make a
determination about whether a certificate of appbdity (“COA”) should issueSee3rd
Cir. LAR. 22.2.

When the district court denies a habeas petitionpoomcedural grounds
without reaching the prister's underlying constitutional claim, a COA
should issue when the petitioner shows, at ledstt, jurists of reason would
find it debatable whether the petition states advalaim of the denial of a
constitutional right and that jurists of reason Wwbdind it debatable
whether the district court was correct in its pregeal ruling.
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Slack v. McDaniel, 529 U.S. 473, 4885 (2000). Based upon the motion, filesd

records of the instant case, and for the reasonfoad above, th&€ourtfinds that
Petitioner did not show a denial of a constitutionight. Therefore, a COA shouluot

issue

. FEDERAL RULES OF CRIMINAL PROCEDURE 33
a. Timeliness

In thealternative to 28 U.S.C. § 2255, Petitioner seekgw trial pursuant to
Federal Rule of Criminal Procedure 3Bkt. No. 1, § 19]Rule 33 is sought based on
newly discovered evidence, namely, Ms. Galati'suany 2019 affidavitld. Facially, this

filing is untimely pursuant to Rule 33.

FEDERAL RULE OF CRIMINAL PROCEDURE33(a) permits a court to “vacate any
judgment and grant a new trial if the interestudtjce so requires.” Mr. Galati seeks
such reliebby way ofnewly discovered evidencfDkt. No. 1, 19} FED. R.CRIM. P.
33(b).For relief based on newly discovered eviderde, Galatimusthavefiled for
relief within three years aftdreingfound guilty FED. R.Crim. P.33(b)(1).Here,a jury
returned its verdict convicting Mr. Galati on Semteer 30, 2014. The motion at bar
comes almost four and a half years after the verahd finding of guiltywhich is
approximately a year and a half after the statdiemdtations had expiredAs such, Mr.

Galati's motion will be denied.

b. New Trial Requirements

Despite being untimelypf the sake of completeness, the merits of Petéti@n
motion regarding Rule 33 mualsobe analyzedAffidavits, like the one Petitioner

proffershere, are looked at skeptically by the ColBd¢e e.qg..Landang 856 F.2dat572
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Additionally, Petitioner must satisBll five Rule 33 requirements regarding newly
discovered evidenc&eeCimera 459 F.3dat 458 .Petitioner fails to satisfy
requirementdgour and five namely:(4) it must be material to the issues involved; and
(5) it must be suchand of such nature, as that on a new trial, thelpdscovered

evidence would probably produce an acquitkel.

With regard to the fourth and fifth requirements, thiegdd new evidence set
forth byMs. Galatiis not material and would not produagrobableacquittal.Ms.
Galati’s affidavit partially recanting her statentemegarinhg Mr. Tuono’s drug dealings
is irrelevant to whethelPetitionerhired Mr. JohnsonMr. Walker, andMr. Matthews to
kill Mr. Tuono.Ms. Galatidid not offer direct testimony againBetitioner rather, her
statements act aidence to establish the relationship betwkkn Galatj Mr. Tuong,

andPetitioner [Dkt. No. 6-4 at867-884]

The Court agrees witthe Governmer argumentselying on the trial transcript

and new affidavit:

Ms. Galatidid not accuse her father of ordering the murder.

Additional evidence tha¥ir. Tuono allegedly sold drugs would have had no
bearing on whethePetitionerhired Mr. Johnson, Mr.Walker, and Mr.
Matthews to killMr. Tuono as charged in the indictment.

Even ifthe jury had heard Ms. Galatisstimony thaMr. Tuono sold drugs,
there was ample other evidencePetitioner's guilt. That evidence included
the facilitator and the twhitmen that werall hired byPetitionerto travel
from Philadelphia to Atlantic City to kiMr. Tuono.

Ms. Galati's partial recantation of a nematerial issue does nothing to
refute the fact thatir. JohnsonMr. Walker, andMr. Matthews all testified
thatPetitionerhired them to killMr. Tuono.

Mr. Johnson testified tha&etitionerwantedMr. Tuono dead. [Dkt. No.6
3 at761]
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Mr.Johnson told botMr. Walker andMr. Matthews thaPetitionerwanted
Mr. Tuono killed. [Dkt. No. 63 at76162]

Mr. Walker testified thatPetitionertold Mr. Walker that he wantedr.
Tuono killed, thaPetitionerdid not want to be implicated in the crime, and
thatPetitionerwas willing to payMr. Walker $20,000. [Dkt. No.4 at272-
73]

Mr. Matthews testified thaMr. Johnson approachellir. Matthews on
Petitioner'sbehalf to killMr. Tuono.[Dkt. No. 6-2 at686-87, 698]

[Dkt. No. 6, at 1112.]
Thus, there is sufficient evidenaethe record to find that Ms. Galati’s affidavit
would not increase the probability of acquitemloughto warrant a new triahor is the

Affidavit material to determinin@etitioneis guilt.

Conclusion

For the reasons stated aboRetitioner’'smotion[Dkt. No. 1.]will be denied

November 24, 2020 s/Joseph H. Rodriguez
Date HON.JOSEPH H. RODRIGUEZ
United States District Judge
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