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NOT FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

EDWIN PAUL GANT,
Plaintiff, E Civil No20-01727(RBK/KMW)
V. E OPINION
DEAN ANTHONY RAGONE,

Defendant.

KUGLER, United States District Judge:

This matter comes before the Court upon several motions: (1) Defendant’'s Motion to
Dismiss (Doc. 5); (2) Plaintiff's Motion to Recuse the Honorable Judge Robert B.rkamgle
Transfer Case Back to State Co(Doc. 8); (3) Defendant’'s Motion to Strike (Do20); (4)
Plaintiff's Motion for Partial Judgment on the Pleadi@oc. 24) and (5) Plaintiff's Cross
Motion for Sanctions (Doc. 31).

I BACKGROUND

This case arises out of a contract dispute. Plaintiff, Edwin Gant, is a lawyer aod aut
Gant alleges thian January 2016 he met with the Defendant, Dean Ragone at a bar in Philadelphia
to watch an NFL game. (Compl. 13.) At the bar, Ragone allegs#tlydGantif he would write
Ragone’s biographyld. Y4.) Gant agreed to write the biograpld. §5.) No otler details were
discussed regarding the purportagreementFollowing this conversation, Gant reread two
entirely unrelatedhovels that he had previously written but had not publishedf{8-12.) Gant

selected two chapters, revised those chapters, and then mailed the chapters to(ldgdgbast
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alleges that this revision process took him fifty hours, and his hourly rate for Hiséegaes is
$400 per hour.I¢. 1113-14.)

In February 2016, Ragone texted Gant and told him that he no longer amttd write
his biography(ld. 15.) Ganthereaftetbrought the current suit, alleging causes of adiorthe
following: (1) promissory estoppel; (2) equitable estoppel; (3) eg@msiract/implie and
constructive contract; (4) unjust enrichment/quantum meruit/restitution; (b)comnéract; (6)
punitive damages; (7) theft of services; (8) specific performance; (9)onvaisprivacy; and (10)
intentional infliction of emotional distress. Uporceg/ing the Complaint, Ragone filed a Motion
to Dismiss. (Doc. 5, “Mot. to Dismiss.”) Before any proceedings occurred before the Gantt
filed a Motion to Recuse the Honorable Judge Robert B. Kugler. (Doc. 8, “Mot. to R¢dase.”
that same Motion, Garalso requested that the case be transferred back to state $eartd)(
Ragone then filed a Motion to Strike (1) the entire Complaint and (2) portions of Gant’s Motion
to Recuse. (Doc. 20, “Mot. to Strikg¢ Gant then filed a Motion for Partial Judgment on the
Pleadingseven thougliRagone had not yet answered the Complaint. (Doc. 24, “Mot. for J. on the
Pleadings.) Gant then filed &rossMotion for Sanctionsagainst Ragone. (Doc. 31, “Mot. for
Sanctions”.)
1. LEGAL STANDARD

A. Choiceof Law

Because this Court hears this case pursuant to its diversity jurisdiction, hpphsstate
substantive law and federal procedural I&@khaimberlain v. Giampap&10 F.3d 154, 158 (3d
Cir. 2000). The parties dispute which state’s substantive laws should apply. Ragone beieves t
Florida law should apply, but notes that “Florida and New Jersey law are indistingeiirathle

issues’raisedin Gant's Complaint. (Mot. to Dismiss at 6.) Gant bediethat either New Jersey
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or Pennsylvania law should apply because “Florida . . . has no significant involvement or
connection to this case.” (Opp. to Mot. to Dismiss at 4-5.)

To determine which state substantive law applies, a federal court exercidiagrsity
jurisdiction will apply the conflict of law rules of the forum staBayer Chems. Corp. v.
Albermarle Corp.171 Fed. App’x 392, 398 (3d Cir. 2008)ew Jersey applies differeconflict
of law rules to contract claims and tort claiBgcause @nt's Complaint allegesoth contract
and tortclaims the Court analyzes Gant’s claims under esteindardeparately.

1. Contract Claims

New Jersey employs a twgtep test to determine which substantive law governs the
interpretation of a contract. Firsie court examines “whether there is a conflict between the laws
of the various jurisdictions that have an interest in the ma®ey.” ex rel. T.V. v. Camp Jaycee
962 A.2d 453, 470 (N.J. 2008)l]f no conflict exists, the law of the forum state applieSnyder
v. Farnam Cos Inc,, 792 F. Supp. 2d 712, 717 (D.N.J. 2011) (internal quotation omitted). If there
is no conflict, the analysis ends there. Second, if there is a conflict, themc@mirdetermine which
state has the most significant relationship to the claim at issue Ighingithe factors in the
applicable section of the Restatement (Second) of Conflict of Udwternal citation omitted).

Gant allegesclaims for promissory estoppel, equitable estoppel, epaagract, unjust
enrichment, breach of oral contract, specific performaacé punitive damages. Each of these
claimsarise out of a purported contract between Gant and Ragone. The purported contract was
entered into in Pennsylvania, Gant is a New Jersey citizen, and Ragone is a FlredaTditus,

New JerseyPennsylvania, and Florida aftee potential jurisdictios holdingan interest in this
matter.Accordingly, under the first step of the analysis, the Court will consider whetheidlzere

conflict between the laws of New JersBgnnsylvaniaand Floridawith respect tasant’sclaims.
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Breach of Contract

First, for the breach of contract claim, the Court finds that there is no ¢deftieeerNew
Jersey,Pennsylvania, anélorida law. Under New Jersey law, to state a claim for breach of
contract, a plaintiff must plead that (1) the parties entered into a valid co(@)aitte defendant
failed to perform its contractual obligation; and (3) as a result, the plaintiflised damages
Sheet Metal Workers MtAssn Local Union No. 27, ARCIO v.E.P. Donnelly, Inc.737 F.3d
879, 900 (3d Cir2013) (citingCoyle v. Englandes, 488 A.2d 1083N.J. Super.Ct. App. Div.
1985). To establish that a valid contract exists, a plaintiff hplsad the following: (1) a meeting
of the minds; (2) an offer and acceptance; (3) consideration; and (4) reasonahy artract
terms.See id.

Pennsylvania law requiresplaintiff to pleadhe same elementSee, e.gWare v. Rodale
Press,Inc., 322 F.3d 218, 225 (3d Cir, 2003) (“Under Pennsylvania law, a party alleggagh
of contract must establish (1) the existence of a contract, includirgg#sntiaterms (2) a breach
of a duty imposed by the contract, and (3) resultant dam3g@stérnal citation omitted)Florida
law also requireproof of thesame elementSee, e.gVega v. FMobileUSA, Inc.564 F.3d 1256,
1272 (11th Cir2009) (“For abreachof contractclaim, Florida law requires the plaintiff to plead
and establish: (1) the existence of a contract; (2) a mateeathof thatcontract and (3) damages
resulting from the breach . . . . To prove the existence of a contract, a plaintiff mus{pleédr;
(2) acceptance; (3) consideration; and (4) sufficient specification esHentiaterms”) (internal
citation and quotation omitted).

Moreover,each of thesstates requir@a plaintiff to pleadthe contract'ssssential terms
particularly a pricéerm,in order to establish that there is a valid conti@ee, e.gBaer v. Chase

392 F.3d 609, 619 (3d Cir. 2004) (“New Jersey law deems the price term, i.e., the amount of
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compensation, an essential term of any contradtdimbardov. Gasparini Excavating Cp123
A.2d 663, 66G6Pa. 1956)“The essentiatermsof a contract . .include the time and manner of
performance and price or other consideratiom.dcknerv. Glosser 892 A.2d21, 31(Pa. Super.
Ct. 2006) ([w]here .. . there is no agreement or even a discussionay/taf theessentiaterms
of an alleged bargain, such as time or manner of performance, or price or comsigddnati
‘agreement’ is too indefinite for a party teasonablybelieve that it could be enfogable in an
action at law.}; Uphoff v. Wachovia Securities, LI I80. 0980420,2009 WL 5031345 (S.D. Fla.
Dec. 15, 2009) (applying Florida laWp state a cause of action for breach of an oral contract, a
plaintiff must allege that the parties mutuadlysented to ‘a certain and definite proposition’ and
left no essentiatermsopen. . . . An example of aressentiatermis price”) (internal citation and
guotation omitted)Accordingly, there is no conflict between the relevant breach of contract laws
for New Jersey, Pennsylvania, and Florida.
Promissory Estoppel

Under New Jersey law, a plaintiff must plead the following to state a claimdimigsory
estoppel: “(1) the promisor made a clear and definite promise; (2) the proasseadeavith the
expectation that the promisee would rely thereon; (3) the promisee did in fact bdaselyaon
the promise; and (4) detriment of a definite and substantial nature wadureliance on the
promise.”Madison Fin., LLC v. Hunts Point Co-ojkt., No. 01-3830, 2008 WL 724362, at *13
(D.N.J. March 17, 2008) (internal citations and quotations omitted)rehesiteelements under
PennsylvaniandFlorida lawarenearly identicalSee, e.gPeluso v. Kistner970 A.2d 530, 533
(Pa. 2009) (“To establighromissory estoppethe plaintiff must prove that: (1) the promisor made
a promise that would reasonably be expected to induce action or forbearance on the part of the

promisee; (2) the promisee actually took action or refrained from taking actiomaimcesbn the
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promise; and (3) injustice can be avoided only by enforcing the promistaf¥e, LLC v. Un
Wisconsin Life Ins. Cp.365 F. Supp. 2d 1296, 1300 (S.D. Fla. 2005) (under Florida law,
promissory esfopel clains require that “plaintiff detrimentally relied on the defendamiromise,
that the defendant reasonably should have expected the promise to induce relianfoenm dhe
action or forbearance by the plaintiff, and that injustice can only be avoided by enforcethent of
promise.”). Accordingly, theCourt finds therds no conflict between the relevaptomissory
estoppel laws for New Jersey, Pennsylvania, and Florida.
Equitable Estoppel

None of thepotential jurisdictionsecognize equitable estoppel as an independent cause of
action.See, e.g.Bava v. Hamilton Farm Golf ClytNo. 085473, 2009 WL 2778108, at *3 n.5
(D.N.J. Aug. 28, 2009) (applying New Jersey law and stating “equitable estoppel is generally
invoked to either bar a party from asserting certain legal positions in litigation or bar a
governmental entity from enforcing certain regulations, where doing so would be unfaott i
generally an independent cause of action and basis for money damages foobceattact.”)
Pelusq 970 A.2d 530, 533 (Pa. 2009) (recognizing that equitable estoppel is not an independent
cause of actionflagship Resort Dev. Corp. v. Interval Intern., Ir&3 So. 3d 915, 923 (Fla. Dist.
Ct. 2010) (“equitable estoppel is not a cause of action, but an affirmative defelxseotdingly,
theCourt finds that theris no conflict between the equitable estoppel doctuneer New Jersey,
Pennsylvania, and Florida law.

Unjust Enrichment/Quasi-Contract

Under New Jersey lawo state a claim for unjust enrichment, a plaintiff mdeshonstrate

“both that defendant received a benefit and that retention of that benefit withowmiayould

be unjust.VRG Corp. v. GKN Realtgorp.,641 A.2d 519, 5191994). The requisite elements to
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state a claim under Pennsylvania and Floridadeathe sameee, e.glackner 892 A.2dat 34
(the elementsf unjustenrichmentare “benefitsconferredon defendanby plaintiff, appreciation
of such benefits by defendantand acceptanceand retention of such benefits under such
circumstancethat it would be inequitablefor defendant taetainthe benefit without paymenaf
value”); Am. Marine Tech., Inc. v. World Grjgachting, Inc.418 F. Supp. 3d 1075, 1073.D.
Fla. 2019) (applying Florida law, the elements for a claim of unjust enrichmer{tLuee benefit
conferred upon the defendant by the plaintiff; (2) appreciation by the defendant of such benefit;
and (3) acceptance and retention of such benefit by the defendant under such circurhstaihces t
would be inequitable for him to retain it without paying the value th&redtcordingly, there is
no conflict between the relevant unjust enrichment doctrines uhdetaw of New Jersey,
Pennsylvania, and Florida.
Specific Performance

None of thepotential jurisdictionsecognize specific performance as a staluhe cause
of action.See, e.gADP, LLC v.Capote No. 154355, 2015 WL 13447655, at *1 n.2 (D.N.J. July
28, 2015) (applying New Jersey law and stating that “specific performance is a remedy, and not
an independent cause of actionNMcHolméWaynesburg, LLC v. Wallart Real Estate Bus.
Trust,No. 08961, 2009VL 1292808, at *3 (W.DPa. May 7, 2009) (applying Pennsylvania law
andrejecting claim for specific performance as staf@he clain); Bay Club, Inc. v. Brickell Bay
Club, Inc, 293So. 2d 137, 138 (Fldist. Ct.1974) (recognizing that specific performance is an
equitable remedy for a breach of contract, not an independent cause of Actisugh, here is
no conflict between the laws of Florida, Pennsylvania, and New Jersey with regtmelspecific
performance claim

Punitive Damages
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Likewise, there is no conflict between the laws of New Jersey, Pennsylvaniapadd Fl
with regards to the request for punitive damages. In each of the gtabitsye damages are
generallynot available for breach of contract clairBge, e.g.-Thomas v. H. Univ.,No. 113905,
2011 WL 3205301, at *2 (D.N.J. July 27, 2011) (applying New Jersey Gwajli v. Kane 191
F. Supp. 2d 601, 606 (E.D. Pa. 2002) (applying Pennsylvania Gomn.Gen. Life Ins. Co. v.
Jones 764 So. 2d 677, 68Fla. Dist. Ct. 2000)Accordingly, the Court finds there is no conflict
regarding the punitive damage laws in the potential jurisdictions.

In sum, the Court finds that no conflicts exist between thes|of New Jersey,
Pennsylvania, and Florida for the breach of contract, promissory estoppel, equitablel,estoppe
unjust enrichmengpecific performance, and punitive damages claims. In the absence ofet,confli
the Court appésthe law of the forum stat&eeRowe v. Hoffmatha Roche, In¢.917 A.2d767,
771(N.J. 2007) Therefore, theCourt will applyNew Jerseyaw to the claims arising out of the
alleged breach of contract

2. Tort Claims

For tort claims, the Court must consider four factors to determine what ¢gtioscs laws
apply: “(1) the place where the injury occurred; (2) the place where the conduct causingrihe inj
occurred; (3) the domicile, residence, nationality, place of incorporation, and placenafSisusi
the parties; and (4) the place where the relationship, if lagtyyeen the parties is centered.”
Weisbrot v. SchwimmeNo. 972711, 2007 WL 268364at *3 (D.N.J. Sept.7, 2007) (citing
Lebegern v. Formam71 F.3d 424, 4289 (3d Cir.2006)).Gant pleads claims for invasion of
privacy and intentional infliction ofreotional distresdn support of these claim&ant pleads that
“defendant engaged in an illegal and tortious investigation of plaintiff's privatedcluding . . .

his personal bankruptcy, foreclosure on his residence, a collection lawsuit[,] andapensd
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confidential communications|.]” (Compl. {68The intentional infliction of emotional distress
claim is premised on the invasion of privacy cla(Bedd. 72.)Gant is a New Jersey citizeand
it is his personal information that Ragone allegedly inva@®ede id.f11, 72)Because Gant’'s
personal information is the center of the tort claims, the Court finds New Jenséy lbee most
applicable. Accordingly, based on this information, the Court finds that New Jersey law should
govern the tort clans.

In sum, the Court will apply federal procedural law and New Jersey substantive law
determine the current dispute.

B. Motion to Recuse

Under 28 U.S.C. § 144 a district judge is required to recuse himself or herself from a
proceeding when the judge has “a personal bias or prejudice either against\jihg party] or
in favor of any adverse party.” A party moving for recusal must subsiigge affidavit in support
of the motion which “state[s] the facts and the reasons for the belief that Ipigjuatice exists.”
Id. The judge who is targeted by the recusal motion must then decide whether the movisg party
affidavit passes a threshalgufficiency test” that would support a charge of bias or prejudice.
Mims v. Shapb41l F.2d 415, 417 (3d Cit976). This inquiry involves assuming the truth of the
facts alleged and considering whether a reasonable person would “conclude thanal psrs
distinguished from a judicial bias exist$d’; United States v. Danskes37 F.2d 40, 53 (3d Cir.
1976). The court must accept all facts alleged in the affidavit as true, but neadcept the
moving partys conclusions, conjecture, speculationsurmisesCooney v. Booth262 F. Supp.
2d 494, 501 (E.D. Pa. 2003).

C. Motion to Remand
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Under 28 U.S.C. § 1441(a), a defendant may remove an action filed in state court to a
federal court with original jurisdiction over the action. Once an action is removedntifiptaay
challenge removal by moving to remand the case back to stateldoétcase that is removed
shall be remanded to state court “[i]f at any time before final judgmenteéapthat the district
court lacks subject matter jurisdiction.” 28 U.S.C. § 1447(c). Where a complaint does@&at ra
guestion of federal law, a digct court may properly exercise subject matter jurisdiction only if
the amount in controversy exceeds the value of $75,000 and diversity exists among the adverse
parties.See28 U.S.C. § 1332(a). There is diversity among parties when the action atigesrbe
citizens of different statetd.

D. Motion to Dismiss

When evaluating a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6),
“courts accept all factual allegations as true, construe the complaint in thenbghfavorable to
the plaintif, and determine whether, under any reasonable reading of the complaint, the plaintiff
may be entitled to reliefFowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009) (quoting
Phillips v. Cty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008)). A complaint survives a motion to
dismiss if it contains sufficient factual matter, accepted as true, to “statenatcleelief that is
plausible on its fee.” Bell Atlantic Corp. v. Twomb)y50 U.S. 544, 570 (2007). It is not for courts
to decide at this point whether the rmioving party will succeed on the merits, but “whether they
should be afforded an opportunity to offer evidence in support of their cldm®"Rockefeller
Ctr. Props., Inc. Sec. Litig311 F.3d 198, 215 (3d Cir. 2002Yhile “detailed factual allegations”
are not necessary, a “plaintiff's obligation to provide the grounds of his entitle[mesetfjeto r

requires more than labels and conclusions, and a formulaic recitation of the elenaerasisd of

10
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action will not do.”"Twombly 550 U.S. at 55%internal quotations omitted¥ee also Ashcroft v.
Igbal, 556 U.S. 662, 678—79 (2009).

E. Motion for Judgment on the Pleadings

A motion for judgment on the pleadings is treated the same as a motion to dismiss under
Rule 12(b)(6)Turbe v. Got of V.I., 938 F.2d 427, 428 (3d Cit991). The court must accept all
allegations in the complaint as true and must draw all inferences in favor of the nonmotying par
Id.; Gallas v. Supreme Ct. oBR 211 F.3d 760, 768 (3d Ci2000). The court “may grasuch a
motion only where ‘it appears beyond doubt that the plaintiff can prove no set of facts in support
of his claim which would entitle him to reli€f.Carino v. Stefar376 F.3d 156, 159 (3d C2004)
(quotingConley v. Gibsor355 U.S. 41, 45-4@.957)).

F. Motion to Strike

Under Rule 12(f), a party may move to strike from a pleading “an insufficient defense or
any redundant, immaterial, impertinent, or scandalous matter.” A court has “cobkdera
discretion” in deciding a Rule 12(f) motiomonka Corp. v. Rose Art Indus., In836 F.Supp.
200, 217 (D.N.J1993). However, motions to strike are disfavored and usually will be denied
“unless the allegations have no possible relation to the controversy and may causesgeqric
of the parties, or ifhe allegations confuse the issues in the c&eer Road Dev. Corp. v. Carlson
Corp. Ne.No. 89-7037, 1990 WL 69085, at *3 (E.Pa. May 23, 1990). A motion to strike is not
a proper way to dismiss part of a complaint for legal insufficieBegCharles Alan Wright &
Arthur R. Miller, Federal Practice and Procedu®1380, at 391 (3d ed.2004).

G. Motion for Sanctions

UnderFederal Rile of Civil Procedure 1Janctions are warrantéahly in the exceptional

circumstances where a claim or motion is patently unmeritous or frivoldigohato v. Imagine
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One Tech. & Mgmt., LtdNo. 158377, 2016 WL 6584911, at *7 (D.N.J. Nov. 7, 2016)ating
Goldenberg v. Indel, IncNo. 095203, 2011 WL 1134454, at *2 (D.N.J. Mar. 25, 201§¥e
also Doering v. Union Cty. Bd. of Chosen Freehold8& F.2d 191, 194 (3d Cir. 1988). A court
should only impose sanctions in those rare circumstances where the evident inessoot a
claim or motion amounts to an “abuse[] of the legal syst&iadbdnatg 2016 WL 6584911, at *7
(citing Doering, 857 F.2d at 194).
1. DISCUSSION

A. Motion to Recuse

The Court first evaluates Gantscusalmotion Gantmoves for the Court to recuse itself
because Gant believes that this Court is biased towards Rafoeeisand personattorney,
Anthony Brady! Gantstates thaBrady has “appeared before Judge Kugnany timeg and
assertghat thisCourt and Brady are “quite ‘chummy.(Mot. to Recuse at5.) Gantalso states
that “Judge Kugler treats Brady with the utmost respe@t’) Gant argueshat “[sjomewhere
behind the scenes, | have no doubt in my mind that Brady and/or Ragone and/or some other person
acting [on] Ragone’s behalf has done something to get the instant Motion to Disigas@sgi.e.
steered) to Judge Kugler.ld( at 16) Based a these allegations, Gant concludg&sthat he has
“been‘setup’ by whoever assigned Ragone’s Motion to Dismiss to Judge Kugler”; (2) that
“Ragone has been accommodated as . . . the motion will be decided on thé; maperS)
ultimately, “Judge Kuglewill dismiss [Gant’s] complaint and rule in favor of Ragone not because
of the facts and merits of the case, but simply because of favoritistd[)]” (

The Court finds that Gant’s affidavit in support of his motion fails to pass tifictency

test for several reasons. Firgdant’s entire affidavit is based on conclusory allegations math

1 The Court notes that Brady does not appear to be representing RagonedsehRather, the attorney to
be noticed is Stephen Cristal of Cristal Law Firm LLC.

12
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factsto support a finding of bias or prejudice meriting recuSatond Gantdoes not attest to any

facts within his personal knowledge, and instead his allegations are based on coajedture
unfounded beliefTo the extent that Gant believes it is suspicious that the instant motion was
referred to this Court from Magistrate Jeddilliams, the Court reminds Gant that, in this District,
Magistrate Judges handédl non-dispositive, prerial matters.L. Civ. R. 72.1(a)(1)Ragone’s

Motion to Dismiss, which seeks to termindite entire Complainis undoubtedlya dispositive
motion. Therefore, Gant’s conclusion that “whoever assigned the instant Motion to Disnygiss ma
be dirty and may have committed fraud”entirely unfounded. (Mot. at 16Nloreover, to the

extent Gant believes that someone “has done something to get the instaomt td Dismiss
assignedi(e. steered) to Judge Kugler,” this conclusion is also unfoun(¢tylIn the District of

New Jersey, judges are randomly chosen by a computer database, similar to a detk?of car
Neither Brady, Ragone, nor the Clerk’s Office have any discretion in the assignmesesf c
Additionally, to the extent that Gant believes tBourt is biased because it is decidimg Motion

to Dismisson the papers, the Court refers Gant to L&iall Rule 78.1. Under this Rule, “[a]ll
motions and other applications will be decided on the papers submitted” unless a padis reque
oral argument and the request is granted by the judge. Ragone specifically waived his raght to or
argument on the Notice of Motion to Dismiss the ComplaBeeDoc. 5.) Accordingly, the fact

that there is no oral argument on the Motion to Dismiss does not support a finding that the Court
is biasedFinally, because Brady does not represent Ragone in this matter, any allegations about

Brady’s prior appearances before this Court are both irrelevant and immaterial

2 General FAQs United States District Court, District of New Jersey, (last acce®@sed29, 2020)
(available at https://www.njd.uscourts.gov/court-info/fag/common?page=1).

13
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In sum, the Court finds that Gant’s affidavit failspass the sufficiency test as it does not
state any facts that would support a finding of bias. Accordingly, the Motion to Recuse is
DENIED.

B. Motion to Remand

In his Motion to Recuse, Gant additionally makes a request for the Court to “tréresfer
case back to state cour{Mot. to Recuse at 1.) Gant does not cite to any authority to support a
request to transfer to state court. However, the Court will tnesatdquest as a motion to remand.
Gant seems to challenge this Court’s ability to exercise diversity juisdinter this case. Gant
alleges that Ragone “is a New Jersey resident and/or . . . owns a home” located in Elagdonfi
New Jersey(ld. at 2.)Therefore, Gant argues that Ragone is a New Jersey citizen, and there is no
diversity jurisdiction in this caseSée id).

In a diversity action, the party asserting diversity jurisdiction bears the burdeaadf pr
McNutt v. Gen. Motors Acceptance Corp98 U.S. 178, 189 (19368amuelBassett v. KIA
Motors Am., Inc.357 F.3d 392, 396 (3d Cir. 2004). A party generally meets this burden by proving
diversity of citizenship by a preponderance of the evidedic®lutt, 298 U.S. at 189. Because
Ragone removed the action from state court and is the party asserting diversiigtjomnsRagone
bears the burden of proof to establish diversity.

“A natural person is deemed to be a citizen of the state where he [or she] cdeatbini
Swiger v. Allegheny Energy,dn 540 F.3d 179, 182 (3d Cir. 2008). “[T]he domicile of an
individual is his true, fixed[,] and permanent home and place of habitation. It is tledglabich
whenever he is absent, he has the intention of returfifbgCann v. Newman Irr@cable Trust
458 F.3d 281, 286 (3d Cir. 2006) (citingandis v. Kline 412 U.S. 441, 454 (1973)In

determining an individu&a domicile, a court considers several factors, including “declarations,

14
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exercise of political rights, payment of personal taxes, house of residence, and plaacgessbusi
Krasnovv. Dinan 465 F.2d1298, 1301(3d Cir. 1972)quotation omitted). The Court may also
consider othefactors including thelocation of brokerage and bank accounts, location of spouse
and family, membership in unions and other organizations, and 'drilieense and vehicle
registration. 13B Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federattite and
Procedure&s 3612 (3d ed. 2005).

Here, Ragone has offered sufficient proof to establish by a preponderance of the evidence
that he is a Florida citizen. Ragone asserts that he has owned a condominiundansifiog 2013
and this has been his permanent residence since 2014. (Opp. to Mot. to Reediseatification
11 3-5.) Ragone has possessed a Florida driver’s license since 2010 and has been ragistered
vote in Florida since 201%Certification §#9.) Gant’s only argument to contradict this evidence
is thefact that Ragone owns property in New Jersey. However, property ownership, without more,
is not enough to establish domicile in a st&&e, e.gDicke v. Jialin Lj No. 162163,2017 WL
1011219, at *7 (D.N.J. Mar. 15, 2017). In sum, the Court finds that Ragone has advanced sufficient
evidence to establish that he is domiciled in Florida, and Gant has failed totatjerpfate that
evidence. Accordingly, the Court finds thdiversity jurisdiction exists. As such, the request to
remand the case, or transfer the case back to state c@ENIED.

C. Motion to Dismiss

Ragonemoves to dismiss each of thauses of actiom Gant’s Complaint. Gant pleads
ten causes of action: (byeach oforal contract; (2)promissory estoppel3) equitableestoppel;
(4) quasicontract/implied and constructive contractb) ( unjust enrichment/quantum

meruit/restitution; (6) punitive and/or exemplary damages; (7) theft of servRespécific
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performance; (9) invasion of privacy; and (10) intentional infliction of emotionaledst The
Court will address each claim in turs discussedupra the Court applies New Jersey law.
1. Breach of Oral Contract

First, Ragone contends that the breach of oral contract claim should be disbh@saeade
the parties nevergreed on the “essential terms of the contigdflot. to Dismiss at 10.Under
New Jersey law, tetatea cause of action for breach of contract, a plaintiff must plead the
following: (1) the parties entered into a valid contract; (2) the defendant failedftonpets
contractual obligation; and (3) as a result, the plaintiff sustained dan&igest. MetaWorkers
Int’l Assn Local Union No. 27737 F.3dat 900 (internal citations omitted). To establish that a
valid contract exists, a plaintiff must plead the following: (1) a meeting of the n{Rjd=n offer
and acceptance; (3) consideration; and (4) reasonably certain contractderms.

With regard to the fourth elemeatcontract is only enforceable if it is “sufficiently definite
in its terms [so] that the performance to be rendered by each party can be rgaasoetdined.”
Savarese. Pyrene MfgCo, 89A.2d 237,238 (N.J. 1952)'If the parties do not agree to one or
more of the essential terms of a purported agreement, they have failed ¢oacreaiforceable
agreement.MDC Inv. Prop., L.L.G 44 F.Supp. 2dat 698-99 (internalcitations omittedl Indeed,
the Third Circuit has held that “New Jersey law deems the price term, i.e.mthentaof
compensation, an essential term of any contr&aer, 392 F.3dat 619 (citingMDC Inv. Prop.,
L.L.C, 44 F. Supp. 2d at 689). In the absence of “an agreement as to the manner or method of
determining compensation the purported agreement is invalid.”

Gant pleads that “defendant orally/verbally made an offer, to wit, a promise péaintiff
to have the plaintiff write his biography(Compl. 4) In reply, “plaintiff agreed orally/verbally

to write the biography of the defendant thereby constitmgffer and acceptancgld.) Gant
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allegeghat in February 2016, Ragone sent Gant a “text which in effect stated that he had changed
his mind and no longer wanted the plaintiff to write his biography[d’ 115.) Finally, Gant
pleads that “[b]ased upon the fateful offer/promise made by the defendant on or about January 16,
2016, which the plaintiff agreed to, the plaintiff has sustained great financial eletiiwe to the
plaintiff's reasonable reliance upon said offer/promigid” 123.) This is the extent of Gant's
allegations surrounding the purported contract. Gant does not allege any facts to dembattrate t
the parties agreed on a price term, agreed how Gant was to be compensated, or agreed on a method
for determining compensatioBant does allege that he spent “approximately fifty (50) hours” and
that his hourly rate is $400.00 per hdBut Gant admits that this $400 “is how the plaintiff values
his time and effort” for his legal servicesot his biographical writing¢ld. 114.) Further, and
more importantly, Gant fails to plead that there was a meeting of the minds h&agene and
Gant and that Ragone agreed to compensate Gant $400 an hour for his time spent writing the
biography. Withouthis essentigbrice term, the Court cant find that the purported contract was
valid. Because a valid contract is necessary to plead a breach of contract damofitim to
dismiss the oral contract claim@RANTED.
2. Promissory Estoppel

Ragone moves to dismiss the promissory estoppel cRagone ssertshat Gant failed
to allege that Ragone “made a clear and definite pron{/def. to Dismiss at67.)As such;,[flar
too many details of the alleged transaction have not been addressed” and “thehéngs inot
Ragone’s purported promise that should lead” Gant to believe that he would pay “$400.00 per hour
for preparing a chapter of [Gant’s] book for him to régtt.)

To state a claim for promissory estoppatler New Jersey lgva plaintiff must establish

four elements: (1bhe promisomadea clear and definite promise; (2) the promvisesmade with
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the expectation that the promisgeuld rely thereon; (3) the promisee didfact reasonably rely

on the promise; and (4) detriment of a definite and substantial nedsiacurred in reliace on

the promiseMadison Fin., LLC2008 WL 724362, at *1308nternal citations omitted).
Gantpleadsonly the following allegations to support his promissory estoppel cldien:

reasonably relied on the promise of the defendant to his great findatiatent,” “defendant’s

promise was the type which the defendant should have reasonably expected to induce action,”
“plaintiff actually took action in reliance on defendant’s promise,” and “injustécebe avoided
only [by] enforcing the promise(Compl. 131.)Gant merely recites the legal requirements for
pleading a claim of promissory estoppel faiis entirely to plead any factual allegations to support
these conclusions.

In his Opposition, Gant argues new facts that are absent from his CompéihargGues
thatRagone continuously communicated with Gant alhdgihovels (Opp. to Mot. to Dismiss at
7.) Gant additionallyreferences text exchanges between the padgssding the biographyid.)
Gant argues thabgiether tlese factgstablish reliance. However, on a motion to dismiss the Court
may only rely on the allegations included in the Compl&ag, e.gln re Rockefeller Ctr. Props.,
Inc. Sec. Litig. 184 F.3d 280, 287 (3d Cir. 1998asedsolely on the Complaint, Gant hamot
established a cause of action for promissory estoppel as he fails to establdgihree made a
clear and definite promise or that Gant incurred a substantial detriment dig riglidnce.
Accordingly, the motion to dismiss the promissory estopjaéin isGRANTED.

3. Equitable Estoppel
Next, Ragone argues that the equitable estoppel claim should be dnusser New

Jersey law, equitable estoppel is not recognized as an independent claim f@eelRava2009

WL 2778108, at *3 n.Rapplying New Jersey law and statingquitable estoppel is generally
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invoked to either bar a party from asserting cerfaigal positions in litigation or bar a
governmental entity from enforcing certain regulations, where doing so would be unfaiott i
generally an independent cause of action and basis for money damages for breachobf)contra
Because there is no septe cause of action for equitable estopfi®t, motion to dismiss the
equitable estoppel claim GRANTED.

4. Quasi-Contract and Unjust Enrichment

Ragone next moves to dismiss Gant’s quasitract and unjust enrichment claims. The
Court addresses theskaims together becauspulnjust enrichment is not an independent theory
of liability, but is the basis for a claim of quagintractual liability.”Nat'| Amusements, Inc. v.
N.J. Turnpike Auth619 A.2d 262, 267 (NJ. Super. Ct. Law Div1992),aff'd, 645 A.2d 1194
(N.J. Super.Ct. App. Div. 1994). There are two basic elements to a claim based on unjust
enrichment. A plaintiff must demonstrate “both that defendant received a benefiaareténtion
of that benefit without payment would be unjustRG Corp. 641 A.2dat519.New Jersey law
also“requires that plaintiff show that it expected remuneration from the defeattrd time it
performed or conferred a benefit on defendant and that the failure of renamenatiched
defendant beyond its contractual rightddniscalco v. Brother Intern. Corp. (USAR7 F. Supp.
2d 494, 505 (D.N.J. 2009) (internal citation and quotation omitted).

Gantseems to argue that he is entitled to recover on a basis of unjust enrichment for the
time he spent rewriting chapters of his own no@elnt allegeshat he reviewed two of his novels,
which was “extremely timeonsuming and involved the plaintiff-reading both” bookgCompl.
118-9.)XGant then “select[ed] the chapter he would forward to the defendant” and “took great pains
(e.g. a lengthy time pemk) to revise said chapter for the reading pleasure of the defenfldnt.”

110.)Notably, Gant does not allege that Ragone asked Gant to rewrite these chapters @eotherwi
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requested Gant to expend time on this project. Nor does Gant plead any allegagistablish
that the rewrite of his novel was any way related to the conversations relate@Ragone’s
biography. Nevertheless, Gant seemingly attempts to recover damages fity tieufis he spent
rewriting the novel and at a rate of $400 per hdld. Y113-14.) Gant concludes thdthe
defendant has been unjustly enriched in the instant case by the benefits conferred upon him by the
plaintiff and by the labor and services performed in defendanitalfd®y the plaintiff” (Id. 143.)
Similarly, in support of his constructive contract claim, Gannhcludesthat “it would be
inequitable for the defendant to retain the benefit conferred to him by the plaiithitiut a
corresponding exchange of value from defendant to plaintiff based thgofacts as stated
aforesaid.”(Id. 139.)

Ragone argues that the unjust enrichment claim shoutessedecause “[t]here is no
evidence that Ragone requested or desired to read a sample of plaintiff's (M@ist® Dismiss
at 9.)The Court agrees. Gant has failed to plead any connection between his decision to rewrite
chapters from his novel and any benefit Ragone received. Additionally, Gant does nobgtiead t
he expected to receive renumeration at the time he rewrote his chapters. BRasgangedid not
receive a benefit, the Court cannot find that there is any basis to impose a constamttaet or
to find that Ragone has been unjustly enriched. AccordinglyCthet GRANTS the motion to
dismiss the claimfor unjust enrichment and quasintract

5. Punitive Damages

Ragone next challenges Gant’s claim for punitive damages. To succeed on a punitive
damags claim, a plaintiff must show that the defendant acted w(ith dctual malice, which is
nothing more or less that intentional wrongdeargevitminded act; or (2) an act accompanied

by a wanton and willful disregard of the rights of anoth8et. Alumiom Window Mfg. Corp. v.
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Lehman Assoc260 A.2d 248, 251 (N.BuperCt. App.Div. 1970).Based on this standard, under
New Jersey law, punitive damages generallynot available for breach of contract claims.
Thomas2011WL 3205301, at *2Because Gais request for punitive damages is predicated on
the alleged breach of contract, and becausdtive damages are not available for breach of
contract claims, th€ourt GRANT S the motion to dismiss the claim for punitive damages
6. Theft of Services

Gant also pleads a claim for theft of services in violation of N.J. Stat. Ann. 8-8(&R0
Section 2C:268(a) is a New Jersey state criminal statute criminalizing a person “obtain[ing]
services which he knows are available only for compensdtyotkeception or threat . . . or through
fraudulent statements.” “Generally, courts will not imply a private right of adtmm a state
criminal statute.lsaac v. SigmarNo. 165345,2017 WL 2267264 (D.N.J. May 24, 2018ge
also In re Resolution of State Cormnof Investigation108 N.J. 35, 41 (198 AYilson v. Somerset
Cty. Prosecutors Office No. 156035, 2016 WL 1090811, at ®.N.J. Mar. 21, 2016)Alston
v. Monmouth CtyProsecutors Office No. 125633, 2014 WL 1095716, at *q®.N.J. Mar. 19,
2014). Courts only infer a private cause of action where the criminal statute degiskstive
intent clearly contain such an implicatid@ee In re Resolution of State Comraf Investigation
527 A.2dat 854;see also Mannarino v. Deutsche Bank Nat. Trust Bo. 14-7771, 2015 WL
5383995, at *7 (D.N.J. Sept. 14, 2015).

Nothing in the statutendicatesthat Sectior2C:208(a) was intended to authorizecivil
cause of action. Moreover, the Court is not aware of any state or federaheddras implied a
private cause of action under N.J. Stat. Ann. § 2C:2Z0k8.Court declines to create a civil cause
of action under this statute noccordingly, the CourGRANT S the motion to dismiss the theft

of services claim
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7. Specific Performance

Gant alleges a separate cause of action for specific performance. However, specific
performance is an equitable remedy for breach of contract, not an independef eation See
Benihana of Tokoyo, Inc. v. Benihana, Ji828 F. Supp. 2d 720, 722 (D. Del. 201Ntionwide
Life Ins. Co. v. Franklin Mills Assocs. Ltd. P’shiNo. 3:16CV-1050-J-20JBT,2014 WL
4722523, at 3 (E.D. Pa. Sept. 23, 2014). Accordingly, the Court will construe this claim as a
request for equitable relief for the breach of contract cl&e® McHolme/Waynesburg, LLC v.
WakMart Real Estate Bus. Trugto. 08-961, 2009 WL 1292808, at *3 (W.Ba. May7, 2009)
(construing count for specific performance as request for equitable remedgdoh lof contract).
Because the Court has dismissed the breach of contract claim, the Court sGRAMNT S the
motion to dismisshe request for specific performance.

8. Invasion of Privacy

Ragonenext moves to dismiss the invasion of privacy cldimder New Jersey law, to
state a claim for intrusion upon oseseclusion or private affairs, a plaintiff must allege sufficient
facts b demonstrate that (1) his or hsmlitude, seclusion, or private affairs were intentionally
infringed upon and that (2) this infringement would highly offend a reasonable pgesoBisbee
v. John C. Conover Agency Ind52 A.2d 689 N.J. App.Div. 1982. “[E]xpectations of privacy
are established by general social norms” and must be objectively reaseaaplaintiff's
subjective belief that something is private is irrelevaviite v. White 781 A.2d 85, 86(N.J.
Super. Ct. Ch. Div. 2001).

Ragone argues that the invasion of privacy claim should be dismissed because the issues
that Gant alleges are private “are part of the public record and plaintiff has noaépeot

privacy in matters that are part oktpublic record.’(Mot. to Dismissat 13) Gant alleges that
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“defendant engaged in an illegal and tortuous investigation of plaintiff's privatedfuding but
not limited to his personal bankruptcy, foreclosure on his residence, a collegtgn{lh and
personal and confidential communications obtained by the defendant fromgetttyrdvho is/was
an attorney that had previously advised the plaintiff on the aforesaid migi@omspl. 68.)Gant
additionally alleges that‘defendant also has committeother and/or subsequent acts and/or
omissions which constitute an invasion of plaintiff's privacy to be revealed durirgydrgc’ (Id.
169.)

The Court recognizes that sometwé matters that Gant alleges Ragone invaded are matters
of public record, such as his personal bankruptcy and his home foreclsar re Joyce399
B.R. 382, n. 1 (D. Del. 2009) (“Papers filed in a bankruptcy case and the dockets of a bankruptcy
court are public record.”Harrell v. Wells Fargo Bank, N.ANo. 19-01417, 2019 WL 7207490,
at*2 n.4 (D.N.J. Dec. 27, 2019) (recognizing that foreclosure actions are matters of pobdii: rec
However, the Court recognizes that Gant does plead that Ragone intruded upon confidential
communications between Gant andflisnerattorney. Assuming these allegations as, mgdehe
Court must on a motion to dismiss, the Court finds that Gant sufficiently states acrlaigragion
of privacy. Accordingly, the motion to dismiss the invasion of privacy claiDElIED.

9. Intentional Infliction of Emotional Distress

Finally, Ragone moves to dismiss the intentional infliction of emotional distress &laim.
plaintiff must pgead four elements to establish a claim for intentional infliction of emotional
distressunder New Jersey law' (1) that defendant acted intentionally or recklessly; (2) that
defendants conduct was extreme and outrageous; (3) that defeadatibns were the proximate
cause of the plaintiff's distress; and (4) that the emotional distress sufferiee phaintiff was

severe.'Hill v. N.J.Degt of Corr. Comrir Fauver,776 A.2d 828 (N.J. Super. Gtpp. Div. 2001)
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(citing Buckley v. Trentongving Fund Sdg, 544 A.2d 857 I{.J. 1988)).Gant pleads only that
Ragone’sactions “constitute reckless or intentional acts . . . which are/were extreme and
outrageous,” and “the plaintiff has suffered severe emotional distress as addqmtoximate
result.”

The Court finds thaGant’s allegations amount to a mere formulaic recitation of the
elements of an intentional infliction of emotional distress claim. Gant fapéetal any facts to
support these conclusions. Absent these facts, the claim cannot stand. Accorden@yputt
GRANT S the motion to dismiss the intentional infliction of emotional distress claim

In sum, the CoutRANTSin part andDENIES in part the Motion to Dismiss. The Court
dismisses the claims f¢t) breach of oral contract; (2) promissory estoppel; (3) equitable estoppel;
(4) quasicontract/implied and constructive contract; (5) unjust enrichment/quantum
meruit/restitution; (6) putive and/or exemplary damages; (7) theft of services; (8) specific
performance; andof intentional infliction of emotional distres¥he invasion of privacy claim
remains.

D. Motion for Judgment on the Pleadings

Gantmoves for judgment on the pleadings on his claims for (1) enosxract/implied and
constructive contract; (2) oral contract; and (3) specific performé¥ce. for J. on the Pleadings
at 1) Gant argues that judgment on the pleadings is warranted bdRageae admitted ian
unrelated Motion to Compel Plaintiff's Address that he did request Gant to write his
autobiography.I¢l.)

The Court finds that the motion for judgment on the pleadimgsematureRule 12(c)
provides that[a]fter the pleadings are closeebut early enough not to delay trah party may

move for judgment on the pleading3He pleadings are closed in a case after an answer is filed.
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Atiyeh v. Nat'l Fire Ins. Co. dflartford, 742 F. Supp. 2d 591 (E.D. Pa. 2010). Typically, an answer
to a complaint is due 21 days after the service of the summons and conjdeh@d. R. Civ. P.
12(a)(1)(A)(i). However, when a defendant serves a Rule T2¢tipn, and “if the court denies

the motion . . . the responsive pleading must be served within 14 days after notice of tee court’
action.” Fed. R. Civ. P. 12(a)(4)(A).

Because Ragone filed a Motion to Dismiss, Ragone’s Answer is not due until 14 days afte
the issuance of the order deciding the Moti®hus,the pleadings have nget closedandthe
motion for judgment on the pleadings is premature. Additionally, the Court has dismissed the
claims for quascontract, breach of oral contract, and specificqrarince. As such, the Court
DENIES theMotion for Judgment on the Pleadings.

E. Motion to Strike

Ragone moves tstrike (1) the full Complainiand(2) paragraphs 21, 22, 285, 39-94,
104-20, 12345 of Gant’s Motion to RecusAs an initial matter, the Court notes that a motion to
strike may only be used to strike pleadings, not motions, affidavits, declarations, or otees mat
outside of pleadingsSee Vidra v. Hertz CorpNo. 182939,2018 WL 4853311 (E.D. Pa. 2018)
(denying motion to strike parties’ motion and noting that “documents outside of pleadings,
including motions to dismiss, are not subject to Rule 12(f).”). Accordingly, the motaenied
to the extent it seeks to strike portions of Gant’s Motion to Recuse.

Further, the Court notes that“motion to strike is not an authorized or proper way to
procure the dismissabf an entirecomplaint.Charles Alan Wright & Arthur R. MillerFFederal
Practice and Procedurg 1380, at 391 (3d e@004);see alsoJurista v. Amerinox Processing,

Inc., 492 B.R. 707, 742 (D.N.J. 2013) (“Indeed, federal courts within the Third Circuit have been

highly loathe to grant motions to strike that would effectively dismiss the entiaglipie”);
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Jordan v. Cechi, No. 104398, 2014 WL 2013385, at *2 (D.N.J. Mag, 2014).As such the
Court finds that a motion to strike is not an appropriate means of challenging the legahsyf
of the ComplaintMoreover, to the extent the Motion to Strike attempts to challenge the legal
sufficiency of the Complaint, the Court has already addressed these issues withgissan the
Motion to Dismiss. Furthermore, Ragone fails to establish that any portion of the a@mpl
contains scandalous, impertinent, or irrelevant materredré&fore the Motion to Strikehe entire
Complaintis alsoDENIED.

F. Motion for Sanctions

Gant moves for sanctions against Ragone, arguing that Ragone has no defense to this case,
and therefore his argumertherwiseare frivolousandviolate Rule 11. (Mot. for Sanctions at 1.)
However,Rule 11’s “safe harbor” provision provides that a party seeking sanctions must serve the
motion papers on his adversary, but not file the motion for 21 days after service to give his
adversary an opportunity to withdraw the offending pleading or ma@lannon v. Cherry Hill
Toyota, Inc.190 F.R.D. 147, 159 (D.N.J. 1999) (citirgd.R. Civ. P. 11(c)(1)(A). Gant has not
certified or otherwise demonstrated that he has compliedRutl 11’'ssafe habor provision.
Accordngly, the Motion for Sanctionis DENIED.
V. CONCLUSION

For the reasons contained here(fh) Defendant's Motion to Dismiss (Doc. 5) is
GRANTED IN PART AND DENIED IN PART (2) Plaintiff's Motion to Recuse the Honorable
Judge Robert B. Kugler and Transfer Case Back to State Court (Doc.DENEED; (3)
Defendant’'s Motion to Strike (Doc. 20) BENIED; (4) Plaintiff’'s Motion for Partial Judgment
on the Pleadings I®ENIED; and (5) Plaintiff's Cross Motion for Sanctions (Doc. 31) is

DENIED. An accompanying Order shall issue.
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Dated:11/19/2020 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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