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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

In re HYPODERMIC PRODUCTS MasterDocketNo.: 05-1602(JLL)
ANTITRUST LITIGATION,

___________________________

MDL No. 1730

This DocumentRelatesTo:
LouisianaWholesaleDrug Co., Inc. v. Becton OPINION
Dickinson & Co., Civil Action No.: 05-CV-
1602; Dik Drug Co. v. BectonDickinson &
Co., Civil Action No.: 05-CV-4465,American
SalesCo., Inc. v. BectonDickinson & Co.,
Civil Action No.: 06-CV-1204, ParkSurgical
Co. Inc. v, BectonDickinson & Co., Civil
Action No.: 06-CV-1205, andSAJ
Distributors, Inc. v. BectonDickinson & Co.,
Civil Action No.: 05-CV-5891.

LINARES, District Judge.

This mattercomesbeforethe Court by way of Direct PurchaserPlaintiffs’ Renewed

Motion for ClassCertification,PreliminaryApproval of the ProposedDirect PurchaserClass

Settlement,Approval of the FonnandMannerof Notice to the Class,and Settinga Final

SettlementScheduleandDate for a FairnessHearing.’ (CM/ECF No. 435). This Courthas

consideredthe submissionsin supportof and in oppositionto the motion anddecidesthis matter

without oral argumentpursuantto Rule 78 of the FederalRulesof Civil Procedure.For the

reasonsset forth below, Direct PurchaserPlaintiffs’ motion is GRANTED.

The Direct PurchaserPlaintiffs who filed the instantmotion aredistributorplaintiffs Louisiana
WholesaleDrug Company,Inc., RochesterDrug Co-Operative,Inc., JM Smith Corporationd/b/a
Smith Drug Company,AmericanSalesCompany,Inc., SAJ Distributors,Inc., Dik Drug
Company,andParkSurgicalCol, Inc. (collectively “Distributor Plaintiffs”).
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I. BACKGROUND

The underlyingfactswill not be set forth in detail asboth this Courtandthe Third Circuit

Court of Appealshavealreadydoneso andthe Court presentlywrites only for the parties. On

April 27, 2009,DistributorPlaintiffs andDefendantBecton,Dickinsonand Company(“BD” or

“Becton”) agreedto settlethe ConsolidatedDirect PurchaserClassActions contingentuponthis

Court’s determinationof standingto pursueantitrustclaimsunderSection4 of the ClaytonAct.

On September30, 2010, this Court grantedpartial summaryjudgmenton the issueof direct-

purchaserstandingandheld that HealthchareProviderPlaintiffs, not DistributorPlaintiffs, were

directpurchasersof Becton’shypodermicproducts.2(CM!ECF No. 393). DistributorPlaintiffs

filed a motion to certify for interlocutoryappealunder28 U.S.C. § 1292(b)(CM!ECF No. 395),

which the Court grantedon November23, 2010. (CM/ECFNo. 405). The Third Circuit granted

Distributor Plaintiffs petition for permissionto appealon July 22, 2011. (CM/ECF No. 413).

On September9, 2010, the Third Circuit reversedin light of WarrenGeneralHospital v. Amgen

Inc., 643 F.3d 77 (3d Cir. 2011), issuedafter this Court’s decision. The Court of Appealsheld

that for purposesof standingunderthe ClaytonAct, DistributorPlaintiffs aredirect purchasers

andthe HealthcareProviderPlaintiffs are indirectpurchasersfor contractsales. (CM/ECF 431-

2, 14-15).

2 For the sakeof completeness,the Court notesthat in additionto grantingthe Healthcare
ProviderPlaintiffs’ Motion for Partial SummaryJudgment,the Court deniedthe following
motions:(1) HealthchareProviderPlaintiffs’ Motion for Partial SummaryJudgment;(2)
Distributor Plaintiffs’ Motion for Certification; (3) Becton’sMotion for PreliminaryApproval of
ProposedSettlement;and(4) HealthcareProviderPlaintiffs’ Motion in Limine. çCM/ECF
No. 393.
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On September10, 2012,DistributorPlaintiffs filed the instantmotion. The Healthcare

Plaintiffs filed an Oppositionon September9, 2012,to which DistributorPlaintiffs timely

responded.

II. LEGAL DISCUSSION

Notwithstandingthe Third Circuit’s finding thatHealthcareProviderPlaintiffs do not

havestandingunderSection4 of the ClaytonAct becausethey arenot directpurchasers,the

HealthcareProviderPlaintiffs makethreeprimary argumentsin oppositionto the instantmotion:

(1) the Settlementundervaluesthe directpurchasers’claimsand is the productof collusive

negotiations; (2) the Settlementfavors the claimsof Distributor Plaintiffs over the claimsof the

HealthcareProviderPlaintiffs andothernon-distributorsbecauseit releasestheir broaderfederal

claimswithout any additionalcompensation,andallows the DistributorPlaintiffs to participate

in 100%of the settlementproceedseventhoughthey sufferedno economicinjury for 74% of

their purchases;and (3) the proposedclassnoticedoesnot advisehealthcareprovidersof the

Settlement’sdeficiencies. (HealthcareProviderOpp’n.) (“HP Opp’n.”).

On the otherhand,the DistributorPlaintiffs argueand,particularlyin light of the Third

Circuit’s decisionin this case,the Court agreesthat the HealthcareProviderPlaintiffs do not

representany directpurchaserclaims. Indeed,“[t]he [HealthcareProviderPlaintiffs] haveonly

asserted:(a) federalclaimson behalfof thosewho purchasedHypodermicProductsthrough

Becton’sdistributors,and/or(b) statelaw claimson behalfof indirectpurchasers.”(DP Reply

4-5). Further,“[c]laims assertedby the {HealthcareProviders],basedon purchasesmade

throughdistributors,are not the subjectof the Settlement.” id.
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As Direct PurchaserPlaintiffs emphasize,indirect purchasersarenot a party to the

settlement:“the ProposedSettlementis explicitly limited to claimsbasedon the direct

purchasersof BD HypodermicProductsfrom BD - i.e., the ‘bill to’ or ‘sold to’ columnsin BD’s

electronicsalesdata” (“ClassPurchasers”).(DP Br. 5). In their Reply, Direct Purchaser

Plaintiffs arguethat the HealthcareProvidersomit the following key facts:

(1) only oneof the namedHPsmadeany directpurchasesduring the entire
proposedclassperiodtotalingno morethan$1000,renderingits financial stakein
the directpurchasercasede minimis andthe remainderof the HPs’ financial stake
zero; (2) eventhoughthe HPshaveassertedindirect statelaw antitrustclaims
sincethe outsetof this case,themeritsof which theymustproveregardlessof the
outcomeof the disputeoverdirect purchaserstanding,they soughtvirtually no
discoveryto advancethoseclaimsfor7 years;(3) the HPs do not (andcannot)
disputethat the absentclassmemberswith the greatestfinancial stakein this
litigation, who collectivelymadenearlyhafof all direct purchases,have
explicitly informedthe Court that they supportthe Settlementandhaveurgedthe
Court to approveit; and(4) the Court hasappointedinterim ClassCounselto
representthe interestsof the direct purchaserclassin this matter,andcounselfor
the HPs arenot amongthem.

(DP Reply 1) (emphasisin original). Further,in light of the Third Circuit’s decisionthat the

HealthcareProvidersare “indirect purchasers,”the DistributorPlaintiffs submitthat the

HealthcareProviders“are neitherpartiesin the Direct Purchasercasenor partiesto the Direct

PurchaserSettlement.” Id.

Rather,asDirect Purchasersurge,the objectionto the instantmotion is predicatedon an

obfuscation:“One namedplaintiff in the separateIndirectPurchaseraction,WashingtonHospital

Center(WHC), madelessthan$1000in direct purchasesfrom BD duringthe proposedclass

period. However,WHC hasnot sued[Becton] over thesepurchases”andis “one of
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approximately1,6000absentmembersof the [ProposedClass].” Id. at 2. Indeed,the Direct

Purchaserclaimsencompassthosewho aredistributorsandnon-distributorswho purchased

BectonHypodermicProductsdirectly from Bectonduring the classperiod. j at 5; CM/ECF

No. 77-1 at ¶ 25. Further,the HealthcareProviderPlaintiffs concedein a footnotethatthe

Distributor Plaintiffs alonehavestandingto pursuethe federalantitrustdamageclaims for all

purchasesfrom Becton,but submitthatcertainHealthcareProvidersandothernon-distributor

purchasersalsoboughtproductsdirectly from Becton. (HP Opp’n. 1, n. 1). Therefore,the Court

agreeswith Direct Purchasersthat the HealthcareProviders’ “attemptto misuseWHC’s statusas

an absentDP classmemberto bootstrapall HPsinto this proceedingconcerningpreliminary

approvalof the [Settlement]is improperbecause,as indirectpurchasers,the [Healthcare

Providers]haveno interestin, andfaceno prejudicefrom, the Settlement.” Id.

The Court hasreviewedandconsideredthe remainingargumentsby the Healthcare

Plaintiffs on behalfof absentDirect Purchaserclassmembers,which concernthe overall fairness

andreasonablenessof the Settlement. To the extentthat HealthcareProvidersandothernon-

distributorplaintiffs are absentDirect Purchasersclassmembers,the Court finds that said

argumentsaremoreappropriatelysuitedfor considerationduring a fairnesshearingandupona

morecompleterecord.

It bearsnoting that Distributor Plaintiffs also statethat HealthcareProviders“further ignorethat
everyeffort wasmadeto ensurethatno claimsthat they haveassertedas indirect purchasers
werecompromisedby the Settlement,which explicitly carvesout the only claimstheyhavebeen
pursuing:claimsbasedupontheir purchases‘through’ distributorspursuantto GPOcontracts.”
(DP Reply 3). In addition,“the Settlementmadeeveryeffort to ensurethatno claimsassertedby
the [HealthcareProviderPlaintiffs] werecompromised,by, inter alia, (a) narrowly definingthe
direct purchaserclassandrelease,asthey did; (b) makingthe Settlementcontingenton a court
determinationon directpurchaserstanding— a processthat hasalreadytaken34 years;and (c)
providing that the HPsbe givennoticeandan opportunityto be heardin theproceedings
regardingdirectpurchaserstanding.” (DP Reply 14).
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IV. CONCLUSION

Havingreviewedthe submissionsin connectionwith the instantmotionandfinding that

indirectpurchaserHealthcareProviderPlaintiffs lack standingto opposethe instantmotion, the

Court adoptsthe proposedfindings andordersubmittedby Direct PurchaserPlaintiffs.

An appropriateOrderaccompaniesthis Opinion.

Dated: )( (‘- fi-L_

Line
United StatesDistrict Judge
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