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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NOT FOR PUBLICATION

BANXCORP,
Civil Action No.07-3398(ES) (CLW)
Plaintiff,
OPINION
V.

BANKRATE INC,,

Defendant.

SALAS, DISTRICT JUDGE

This matter is before the Court by way Bfankrate Inc.’s (“Bakrate”) Motion to
Dismiss BanxCorp’s Fourth Amended Complaint (&A pursuant to Fed. RCiv. P. 12(b)(6).
(D.E. 210). This Court has jurisdiction purstitm28 U.S.C. 88 1331 and 1337(a), as well as 15
U.S.C. 88 1 and 2. Venue is proper pursuant to 28 U.S.C. 88 1391(b), (b)(2), as well as 15
U.S.C. 88 15 and 22. The Court’s decision is base its review of th briefs and exhibits
related to Bankrate’s motion to dismiss, and @ourt hereby decides the motion without oral
argument pursuant to Fed. R. Civ. P. 78.r #e following reasons, Defendant’'s motion to
dismiss is GRANTED as to the First ClaimdaDENIED as to the Second, Third, and Fifth
claims.

l. BACKGROUND

A. Parties and Claims

The underlying issue in thisase is whether Defendamankrate has engaged in
anticompetitive practices in violation of fedeemnd state antitrust laws, resulting in economic

injury to Plaintiff BanxCorp.
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BanxCorp is a corporation organized and existing under the laws of Delaware with its
office located in Scarsdale, New York. (4ACED204 { 1). Plaintifowns and operates the
website BanxQuote.com.ld( T 1). “From its inception in 1984ntil the present, Plaintiff has
done business under the trade name agidtezed trademark ‘BanxQuote.”1d(). BanxCorp is
a provider of bank rate tables listing interestgdtem financial instittions. (Compl., D.E. 1 |
14). It publishes those ratesprint as well as online. (Def. Moving Br., D.E. 7 at 5, 7).

Defendant Bankrate is a corption organized and existingnder the laws of Delaware,
with its principal executive officdscated in North Palm Beach, Florilag4AC { 2). Primarily,
Bankrate publishes financial data and advicdinen controlling numerous websites that
aggregate financial information. (Def. Moving.BD.E. 210 at 6). It also owns and operates
FastFind.com, a lead rate aggregation compgief. Moving Br. at 5). Individually and in
partnership with various major website operstdBankrate also operates websites on which
financial institutions such as banks and mortgage brokers list their rates for various financial
products, including certificatesf deposit and mortgage notesVhen consumers visit these
websites—such as Bankrate’s o®ankrate.com—to view the ratdbey are able to click on the
name of the financial institution listing the rate in order to get more information or transact
business with the financial institution. (4AC 1Y 36-49).

BanxCorp alleges that Bankrate, with its-lm@anding partners oits distributors, has
engaged in price-fixing, predatory price-fixing, and exclusior@nyduct that would guarantee

Bankrate a monopoly in the Bank Rate Website markgd. 19 279-297). lIts alleged partners

! On September 28, 2011, this Court entered an Gudestituting Bankrate, Inc., a Delaware Corporation, as
successor-in-interest to Blerate, Inc., a Florida Gporation. (D.E. 282).

2 As defined by BanxCorp, the Bank Rate Website market “is the market for fee-based aggregatee haille rat
listings with interactive functionalities on the Internet. It is often referred to as the ‘Internet-based consumer
banking marketplace,’ or, simply, bankeavebsites (“Bank Rate Websites”). The relevant geographic market for



in these schemes—its network—include approxaiyal 30 co-branding parérs, which together

control more than 300 partner sites that compete against each other and against Bankrate.com.
(Id. 1 19). These partner-competitors inclugi@ong others, Dow Jones & Co., The New York
Times, CNBC, CNN, MSNBC, FoXews, AOL, and Move Inc.Id. 1 20). Plaintiff alleges that

the co-branding partnership agreements granted Defendant the sole authority and/or exclusive
right to sell rate table listings to its customers the Internet at the 5@ price on behalf of
Defendant’s “network,” first ora flat fee basis (from thet&a1990s until October 1, 2005), and

after October 1, 2005, on a cost-per-click (“CPC”) basld. Y 21). According to BanxCorp,

“CPC or Cost-Per-Click is &€ paid by customers—the financarvice providers—to list their

rates on a Bank Rate Website. CPC transastaye consummated and charged every time an
end user—a consumer—clicks on a hyperlinkdd hating at a Bank Rate Website.1d( 21

n.3).

BanxCorp further alleges thaince the late 19908ankrate began giving away free rate
listings to financial service praders and commingling free ratetigys with paid rate listings,
allowing Bankrate to charge far less than its competitors, often at a Ids§.10). This alleged
predatory pricing essentially left most competitors with one of two choices: either exit the
market or join Bankrate’s networkld( { 22). As Bankrate’s preday pricing scheme became
effective, its network grew and some competitors, including BanxCorp, were left behind.

B. Procedural History

This case has a lengthy procedural historBanxCorp originally filed suit against

Bank Rate Websites is the whole of the United Stat¢4AC {f 35-36). These websites provide services and
products similar to those offered by Bankrate, as described aBeePart |.A.

% Throughout this Opinion, the Court refers to “predatoigipg” or “predatory price-fixing.” “This term has been

used chiefly in cases in which a single firm, having a dominant share of the relevant market, cuts its prices in order
to force competitors out of the market, or perhaps to deter potential entrants from comifdaisishita Elec.

Indus. Co., Ltd. v. Zenith Radio Corg.75 U.S. 574, 585 n.8 (1986) (citation omitted). “In such cases, ‘predatory
pricing’ means pricing below sona@propriate measure of costd. (citation omitted).



Bankrate on July 20, 2007, alleging violations afdieal and state antitruews based on various
types of anticompetitive conduct. (Compl., DEY 14). That complaint alleged exclusive
dealing, bundling, tie-in, and predatory pricingviolation of 88 1 and 2 of the Sherman Act.
(Id. 19 167-196). The Court ordered BanxCor@meend the complaint to address significant
deficiencies in its definitin of the relevant markeSee BanxCorp v. Bankrate, Inc. (“BanxCorp
1), Slip op. at 10 (D.N.J. July 7, 2008) (D.E. 20). It also granted leave to amend the bundling,
tie-in, and LendingTree theorietd. at 17¢

On August 21, 2008, BanxCorp filed its First Anded Complaint. (“1AC”, D.E. 25).
Subsequently, before the Court could rule on the pending motion to dismiss, BanxCorp withdrew
that complaint and filed its Second Amendedcptint (“2AC”, D.E. 37), alleging predatory
price-fixing, exclusive ddmg, bundling, vendor lock-in, ral tie-in arrangements with
competitors or distributors, as well a®mopoly and attempted monopolization. (2AC 1 114-
146). In a September 14, 2009 opinion, the courttgdaBanxCorp leave toorrect deficiencies

”

in its market definition “one final timeand “one—and only one—" opportunity to correct
deficiencies in its tying, bundig, and vendor lock-in theorieSee BanxCorp v. Bankrate, Inc.
(“BanxCorp II"), Slip op. at 6, 8 (D.N.J. Sept. 14, 2009)ED75). The Court then stated that
“[lleave is not granted to amend portions af tomplaint not addressed in this Opiniond. at

8. The Court held that the price-fixing and esive dealing theories were adequately plit.

at 6-7.

On October 19, 2009, BanxCorp filed its Thikmended Complaint (“3AC”, D.E. 82),

* In this action and a related actidganxCorp v. LendingTree LL®lo. 10-2467, BanxCorp alleged that in 2007,
Bankrate “entered into an anticompetitive agreement with LendingTree, a competitor with a dominant position in
the mortgage lead generation and aggregation (‘Mortgegé Aggregation’) market. Defendant and Lending Tree
combined, conspired to form a cartel, and agreed to divide and allocate revenues, Internet draffickan
customers, accounts, and products in the savings sub-market for Bank Rate Websitdsmngeefar revenues,
Internet traffic and clicks in the Mortgagead Aggregation market.” (4AC 1 27).



abandoning its tying and bundling tmes but elaborating on its ssive price-fixing conspiracy
theory, the new centerpiece 8anxCorp’s lawsuit. (3AC Y 15, 116-149). It alleged a
conspiracy between Bankrate and more than ldfranding partners thaiso allegedly entered
into improper exclusive dealinglationships with Bankrate.ld.  280-287).

Discovery commenced in 2009 and is ongoinggegSept. 1, 2011 Letter Order re:
Pretrial Scheduling, D.E. 280). During disery, “thousands” of documents have changed
hands. (Def. Moving. Br. at 9). On July 13, 2010, Judge Wigenton denied Bankrate’s motion to
dismiss the 3AC. See BanxCorp v. Bankrate, In¢July 13, 2010 Order”) (D.N.J. Sept. 14,
2009) (D.E. 121).

On April 1, 2011, BanxCorp filed its 4AC (D.R204)—the complaint at issue in the
instant motion—in which BanxCorp alleges thzdnkrate consciously engaged in (1) illegal
restraint of trade in violation &8 1 and 2 of the Sherman Act, 15 U.S.C. 8§ 1; (2) illegal mergers
and acquisitions in violation of § 7 of the Claytaat; and (3) conspiracy in restraint of trade in
violation of § 56:9-3 of t New Jersey Antitrust Act, N.J. Stat. Ann. § 56:8tkeq (4AC 11
279-313). In the 4AC, BanxCorp offers two theories of liability: (1) a predatory price-fixing
conspiracy between Bankrate and its competjtgursuant to which the parties allegedly
conspired to set prices charged to finahmstitutions for rate table listingselow Bankrate’s
average variable cost; and (2) exclusionargdemt based on Bankratetentractual exclusive
right to sell rate table listing®r inclusion on rate tables thappear on co-branded web pages of
online media outlets. (4AC 1 280).

Subsequently, on April 11, 2011, Defendant Batikifiled this motion pursuant to Fed.
R. Civ. P. 12(b)(6) for failureo state a claim upon which rdliean be granted. (D.E. 210).

Specifically, Bankrate seeks an order dismissihg:First Claim for Relief (§ 1 of the Sherman



Act), except as it pertains to alleged agreements with LendingTree LLC; the Second and Third
Claims for Relief (§ 2 of the Sherman Act) excep they pertain tollaged predatory pricing
based on Bankrate’'s switch tostger-click pricing; and the fih Claim for Relief (the New
Jersey Antitrust Act) consistent with Claims 1 through ®ef. Moving Br. at 1).

For the following reasons, Defendant’s motiordismiss is granted as to the First Claim
and denied as to the Second, Third, and Fifth claims.

C. Arguments

Bankrate argues that BanxCorp’s predatoryegsfiging conspiracy and exclusive dealing
claims are new claims never raisbefore and must therefore diemissed because they violate
Judge Wigenton’s September 14, 2009 opinion andr anddis case. These claims, Defendant
argues, are not based on newly discoveredeagiel or facts learned during the course of
discovery. [d. at 3-4).

Bankrate also argues that the predatory giigeg claim is legally defective. First,
BanxCorp fails to allege that any of Bankrate&o-conspirators agreed with Bankrate to set
prices below cost in order to drive out competition. Second, Banxf@dspto provide any
evidence that Bankrate priced its product below ayervariable cost or even market value.
Third, the claim is based on contradictory amhatusory allegations. Fourth, the predatory
pricing theory is economically iptausible, or makes no economimse, and should therefore be
dismissed on that basis alondd. @t 13-20).

Next, Bankrate argues that the exclusionamydemt claim is equally legally defective.

® Bankrate’s only reference to the Welersey antitrust claims is the following: “Bankrate respectfully seeks an
Order, pursuant to Fed. R. Civ. P. 12(b)(6), dismissinghe Fifth Claim for Relief (the New Jersey Antitrust Act)
consistent with Counts One through Thteéef. Moving Br. at 1). Bankrate never revisits the New Jersey claims
in its moving papers, and does not provide any guidance on whether analysis under thesdlestaleites would

be the same as under the federal statutes. In lighedbthgoing, the Court will not address the sufficiency of the
pleading as to the New Jersey claims.



First, BanxCorp seemingly makes two contradictiatements. For purposefsthe price-fixing

claim, it alleges that the co-conspirators are also competitors; for purposes of the exclusionary
dealing claim, it alleges that they are “distribution channels” for the product. These two distinct
characterizations are, according to Bankratefually exclusive. Further, even if the two
characterizations could be harmonized, BanxCaip fa provide proof of market foreclosure—

a necessary element of the clairtd. &t 20-25).

Finally, Bankrate argues that the “newjredatory price-fixag conspiracy and
exclusionary conduct theories were brought in bad faith and with undue delay and the claims
should therefore be dismigken that basis aloneld( at 25-31).

In response, Plaintiff BanxCprasserts that the predatgosice-fixing and exclusionary
dealing claims are not new and were in fact raised in the 3AC. The claims are simply pled here
with more particularity based on facts receuligcerned through discovery, from documents that
were secretly withheld by Defendant. (Pl. OBp., D.E. 214 at 2-3, 29). Therefore, its claims
were not brought in bad faith or with undue delayg. &t 32).

Further, BanxCorp argues that inquirieipurpose, power, and effects are unnecessary
once a particular restraint has been found to peraseviolation of § 1. BanxCorp asks this
Court to find that the price-fixing and exclusionary dealing claimgareseviolations of § 1.

(Id. at 7, 10-13).

Further, BanxCorp asksishCourt to bifurcate thper seissues presented here because
bifurcation will “greatly narrow the scope of ds@ry,” “streamline the issues to be decided at
trial,” and “serve the intests of judicial economy.Id. at 8). It also asks this Court for leave to
file a motion for summary judgment as an madtdive to convertingDefendant’s Motion to

Dismiss to a summaiudgment motion. Ifl. at 9). Finally, it asks this Court to consolidate this



action withBanxCorp v. LendingTree LL@0. 10-2467 (D.N.J. June 2, 2005)d. (at 32-34).
Importantly, Plaintiff does not directly address/af Defendant’s others arguments. The Court
more specifically outlines and addses the parties’ arguments below.
I. LEGAL STANDARD

On a motion to dismiss pursuant to Rule 1H})“courts are required to accept all well-
pleaded allegations in the complaint as true @rav all reasonable infenees in favor of the
non-moving party.” Phillips v. Cnty. of Allegheny15 F.3d 224, 234 (3d Cir. 2008urrell v.
DFS Servs., LLC753 F. Supp. 2d 438, 440 n.1 (D.N.J. D&c2010) (holding tht contradictory
factual assertions on the part of defendants meisgnored). Courts must “determine whether,
under any reasonable reading of the complénet,Plaintiff may be entitled to relief.Pinker v.
Roche Holding Ltd.292 F.3d 361, 374 n.7 (3d Cir. 2002). But, a complaint “must contain
sufficient factual matter, accepted as true, to ‘statlaien to relief that is plausible on its face.™
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). Deternmgiwhether the allegations in a
complaint are “plausible” is “a context-specifiskathat requires the reviewing court to draw on
its judicial experience and common senséshcroft v. Igbgl 129 S. Ct. 1937, 1950 (2009).
“Courts are not required to creditld assertions or legal conclusions draped in the guise of
factual allegations.”"McCargo v. Hal] No. 11-553, 2011 WL 6725613, *1 (D.N.J. 2011) (citing
In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1429 (3d Cit997)). And while
antitrust complaints are to be liberally construed, they are not altogether exempt from the federal
rules. See Com. of Pa. ex relimmerman v. PepsiCo, In@B36 F.2d 173, 179 (3d Cir. 1988)
(citations omitted). A pleading that offers “labelnd conclusions” or a “formulaic recitation of
the elements of a cause of action will not dddgbal, 129 S. Ct. at 1949 (citations omitted).

Additionally, in evaluating a plaintiff's claims, gerally “a court looks oglto the facts alleged



in the complaint and its attachments withoeference to other parof the record.” Jordan v.
Fox, Rothschild, O’'Brien & FrankeR0 F.3d 1250, 1261 (3d Cir. 1994).

In Twombly the Supreme Court set forth the ‘ydébility” standard for overcoming a
motion to dismiss. It refined this approachlgbal. A complaint satisfies the plausibility
standard when the factual pleadings “allow[] the court to draw the reasonable inference that the
defendant is liable for the misconduct allegethbal, 129 S. Ct. at 1949 (citinfwombly 550
U.S. at 556). This standard requires showingrarthan a sheer possibility that a defendant has
acted unlawfully.” 1d. A complaint that pleads facts “merely consistent with a defendant’s
liability, stops short of the line between possibibtyd plausibility of entitlement of relief.”Id.
(quotingTwombly 550 U.S. at 557).

To determine the sufficiency of a complaint underomblyandIgbal, the Court must
take the following three steps:

First, the court must “tak[e] note of theepients a plaintiff must plead to state a

claim.” Second, the court should identdilegations that, “because they are no

more than conclusions, are not entitledthe assumption of truth.” Finally,

“‘where there are well-pleaded factualegations, a court should assume their

veracity and then determine whether thegugibly give rise to an entitlement for

relief.”

Burtch v. Milberg Factors, In¢662 F.3d 212, 221 (3d Cir. 2011) (citations omitted).

The Court now proceeds with its analysigim-by-claim, element-by-element under the
three-step method set forth by the Third Circgranting the motion to dimiss as to the First
Count based on Plaintiff's failute plausibly allege the “objecof the conspiracy, and denying

the motion to dismiss as to the Sedphhird, and Fifth claims for relief.

With this standard in mind, the Court aymds the parties’ guments on dismissal.



1. DISCUSSION

A. Threshold/Preliminary Matters

As a preliminary matter, Bankrate argues tBahxCorp’s predatorpricing conspiracy
and exclusive dealing claims are new clairasg therefore must be dismissed. BanxCorp
responds that these claims were in fact disclssthe 3AC and are now being fleshed out based
on new documents—some of them secretiyhingld by Defendant—acqeid through discovery
after the filing of the 3AC. Notably, BanxGodoes not indicate which documents, when these
documents were obtained, or wisgkecific factual allegations thesupport in te 4AC. Under
the following analysis, the Court finds that RL#f offers only a self-serving statement with
nothing to support it.

Specifically, Bankrate argues that in the 3A8anxCorp alleged “that Bankrate and more
than 100 online media outlets conspired to fisices charged to financial institutions for
hyperlinked interest rate table listings at adowarket levels.” Now, according to Bankrate,
Plaintiff abandons that theory and alleges tfBankrate and more thd®0 online media outlets
conspired to chargébelow-cost prices for the advertising @duct at issue...for some
(unidentified) period of time in order to drive competitors out of the market, then agreed to raise
prices in order to recoup unitkdied losses.” (Def. Moving. Brat 1-2). In other words,
Bankrate argues that BanxCorp chahgse theory from price-fixing tpredatory pricing. This is
simply not so.

The 3AC contains numerous paragraphs where its claim of predatory pricing, or pricing
below average variable cost, is discussed in some detail. For example, BanxCorp alleges:

Then, [Bankrate] secured CPC rate tigticontracts with hundreds of financial

service providers, most of them liggi their rates exclusively on Bankrate.com

and its network of Mirror Sites, by offeig them predatory prices and free rate
listings. It retained theioyalty and de-facto exclugty by switching from a flat

10



fee to a CPC system, andntinued to price below its average variable cost—and

at a significantly lower prie than what any remaining egpetitor could afford to

charge because the volume of traffic on Bankrate-dot-com and its Mirror Sites

was large enough that it generated digant long-term profits, allowing

Defendant to quickly start recouping its earlier losses in excess of $53 million.

(3AC 1 91) (emphasis added).

A key to the development of itdleged monopoly was Bankrate’s predatory

pricing scheme. In order to survivaintiff BanxQuote andny other remaining

struggling competitors were leftith only two undesirable optionsither charge

the same CPC as Bankrate—below any reasonably expected average variable or

other measure of cestwhile having less traffic to offer to potential advertisers,

or charge a lower CPC than Bankrate and lose even more money on each

transaction.

(Id. 1 102 (emphasis addedgealsoid. 1 19(e), 19(g), 223-230, 24946). Because the 3AC
explicitly contains allegations of below-cost pricing, it cannotshil that claims in the 4AC
allege below-cost pricing for the first tifie.

Bankrate further argues that the exclusiveidgatlaim in the 4AC is new. According to
Bankrate, in its 3AC, BanxCorp alleged thaefendant “entered into ‘exclusive dealing’
arrangements with those same online media olitlgf®ef. Moving Br. at 1-2). In the 4AC,
Plaintiff alleges that “Bankrate’s contracts witte online media outlets resulted in exclusion of
BanxCorp from necessary distribution outlets, aredtlhus violative of attrust laws prohibiting
exclusionary conduct.” Iq. at 2). Below, in Part Ill.Cthe Court more fully discusses the
exclusionary conduct allegations in the 4AC; heere the Court briefly notes that it finds that
the allegations made in the 4AC are itamto the ones made in the 3ACCampare3AC 1 280

(“Bankrate has established de-facto exclusigalidg partnerships with approximately 100 co-

branded Mirror Sites, thus foreclosing competition in the relevant markeith),4AC § 164

® Alternatively, Bankrate also argues—for the first timeténreply brief—that BanxCorp changed its theory from
unilateral predatory pricing-fixing in the 3AC to a predatory price-fixing conspiracy in the 48€eDef. Reply

Br. at 5). Because Bankrate essthis argument on reply, the Codeclines to address it her8ee Dana Transp.,

Inc. v. Abelco Fin., LLCNo. 04-2781, 2005 U.S. Dist. LEXIS 18086, at *16 (D.N.J. Aug. 17, 2005) (“The purpose
of the reply brief is to respond to the opposition briefegplain a position that theespondent has refuted.”)
(citations omitted).

11



(“Defendant’s 130 co-branding partnership agredmgnanted Bankrate the exclusive right to
sell Internet rate table listings to financial seevproviders nationally[.] . . . Subsequently . . .
independent competitors were driven out of the market....”). On July 13, 2010, Judge
Wigenton denied Bankrate’s motion to dismiss, and therefore the claim sur@eedBanxCorp
v. Bankrate, Inc(*July 13, 2010 Order”) (D.N.. Sept. 14, 2009) (D.E. 121).

Finally, Bankrate alleges that the claimstive 4AC are “new,” and therefore violate
Judge Wigenton’s September 14, 2009 opinion artdr prohibiting newclaims and setting
forth which claims could be amended and whaould not. Based on its review of Judge
Wigenton'’s opinion, the Court is satisfied that thems at issue in this motion are not barred by
that ruling, in which amendments were permittedhe “definition of the relevant market and
related sub-markets, [as wel claims related to] tyingpundling, and vendor lock-in.Id. n.1.
Judge Wigenton also found that the exclusigealing claims were adequately pled.
Additionally, Judge Wigenton fourtthat predatory price-fixingvasa theory BanxCorp raised in
the 3AC, and she did not determine the sufficiency of these related claims. Therefore, as long as
the predatory price-fixing and elisionary conduct claims in¢gtdAC are not facially different
from the claims in the 3AC, Judge Wigentoner would not have precluded claims in the
4AC. Based on this Court’s review, the predafanice-fixing and exclusionary conduct theories
raised in the 3AC do not appear to be facialljedent from the theories raised in the 4AC, and
therefore the Court finds that the claims raisethe 4AC do not vi@te the September 14, 2009

order! The Court now proceeds to its primary analysis.

" The Court also notes that on April 5, 2011, Judge Arleo granted BanxCorp’s motion to amend the 3AEdeThat
did not limit BanxCorp’s ability to modify the claims in its 3AC or bring new clain®eeQrder Granting Motion
for Leave to File an Amended Complaint, D.E. 209).

12



B. Sherman Act § 1: Contract or Caspiracy in Restraint of Trade
1. Legal Standard: Sherman Act, 15 U.S.C. 8§ 1

BanxCorp brings its predatory price-fixingagh under 8 1 of the Sherman Act. Section
1 provides: “Every contract, combination in thenfoof trust or otherwss, or conspiracy, in
restraint of trade or commerce among the severa<$tat with foreign nations, is declared to be
illegal.” 15 U.S.C. 8 1. Thus, plaintiffs asseg a § 1 claim “must allege four elements: ‘(1)
concerted action by the defendants; (2) that produced anti-competitive effects within the relevant
product and geographic markets; (3) that the concerted actionsliegaé and (4) that it was
injured as a proximate result of the concerted actiorHdward Hess Dental Labs. Inc. v.
Dentsply Int'l, Inc, 602 F.3d 237, 253 (3d Cir. 2010). Existence of a *“contract,
combination . . . or conspiracy” is the hallmark of a § 1 claim.re Ins. Brokerage Antitrust
Litig., 618 F.3d 300, 315 (3d Cir. 2010) (citations omitted). Over the years, courts have limited
their attention to two essentialements: (1) that the defemdawas a party to a “contract,
combination . . . or conspiracy” and (2) thag¢ tonspiracy to which éhdefendant was a party
imposed an unreasonable restraint on tra@ee Burtch662 F.3d at 221 (citingn re Ins.
Brokerage 618 F.3d at 315).

As to the first element, plaintiffs must establish the existence of an agreement or
“concerted action,” and therefore, ander to state a claim for cqreacy to engage in predatory
pricing, BanxCorp must plead that the deferidand co-conspirators 6mspired” to “price
below some measure of costMatsushita Elec. Indus. Co. v. Zenith Radio Cofg5 U.S. 574,

585 (1986). “Unilateral diwvity by a defendant, no matter the tivation, cannot give rise to a
section 1 violation.” InterVest, Inc. v. Bloomberg, L,R40 F.3d 144, 159 (3d Cir. 2003). “An

agreement exists when there is a unitypofpose, a common sign and understanding, a

13



meeting of the minds, or a conscious commitment to a common sch¥vest’ Penn Allegheny
Health Sys. v. UPM(627 F.3d 85, 99 (3d Cir. 2010) (citigppperweld Corp. v. Indep. Tube
Corp, 467 U.S. 752, 771 (1984 htoward Hess Dental Labs. In&02 F.3d at 254).

A plaintiff may plead an agreement by allegidigect or circumstantial evidence, or a
combination of the two. Direct evidence of a corepy is “evidence that is explicit and requires
no inferences to establish the proposition or conclusion being assehterk”Ins. Brokerage
618 F.3d at 324 n.23 (citations omitted[D]irect eviderce of conspiracyif credited, removes
any ambiguities that might otherwise exist witlspect to whether ¢hparallel conduct in
guestion is the result ohdependent or concerted actionld. at 324. “If a complaint includes
non-conclusory allegations of dateevidence of an agreemeatcourt need go no further on the
guestion of whether an agreement has been adequately plest Penn627 F.3d at 99 (citing
In re Ins. Brokerage618 F.3d at 323).

Examples of direct proof of conspiraciéisat the Third Circuit has found sufficient
include:

(1) a direct threat to the aohtiff from a competitor that if he went into business

his competitors would dongthing they could to sp him, including cutting

prices or supplies;

(2) advising distributors that a supplier would cut off access if the distributor
failed to maintain a certain price level;

(3) a memorandum produced by a defendamispirator detailing the discussions
from a meeting of a group afleged conspirators; and

(4) a public resolution by a professional association recommending that its
members withdraw their affiliation with an insurer.

InterVest 340 F.3d at 162-63 (citations omitted).
In its evaluation of circumstantial evidencean antitrust case, the Court must apply

special considerations so tlaatly reasonable inferencesairawn from the evidencénterVest

14



340 F.3d at 160. The reason is thaattitrust law limits the range of permissible inferences from
ambiguous evidence in a 8§ 1 caseMatsushita 475 U.S. at 588. Certainly, “an actionable
horizontal conspiracy does not require direct communication among the competitors.ins.
Brokerage 618 F.3d at 331. But a 8§ 1 claim of cpinacy “predicated on parallel conduct
should be dismissed if ‘common economic expedgnor facts alleged im complaint itself,
show that independent self-interest is afvious alternative explanation’ for defendants’
common behavior.”ld. at 326. Thus some courts havenoi®inated certain factors which, if
present, may indicate the existerdea conspiratorial agreemengee idat 321. These factors
include: “(1) evidence that the defendant had &ivedo enter into a [conspiracy]; (2) evidence
that the defendant acted contrary to its interests; and (3) ‘evidence implying a traditional
conspiracy.” Id. Courts have cautioned that the fitwb factors may indicate that “defendants
operate in an oligopolistic market,” and becasgeh a market contains very few sellers, each
defendant would be aware of each other’s actidnsre Baby Food Antitrust Litig.166 F.3d
112, 121, 135 (1999) (“[E]vidence of action that isiagt self-interest or motivated by profit
must go beyond mere interdependence.”). Evideof the third fadr is “non-economic
evidence that there was an actual, manifesteagent not to compete, which may include proof
that the defendants got together and exchéragsurances of common action or otherwise
adopted a common plan evdrotigh no meetings, conversations, or exchanged documents are
shown.” In re Ins. Brokerage618 F.3d at 322 (citations and quotations omitted).

The second element of a § 1 claim, an unrealslerrestraint on tradés analyzed under
either theper sestandard or the rule of reason standard. pdreseillegality rule applies when a
business practice “on its face, has no purpose except stifling competichdbrn v. AT & T

Corp., 248 F.3d 131, 143 (3d Cir. 2001y re Ins. Brokerage618 F.3d at 316 (citations
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omitted) (“A per serule is applied when the practicecii@ly appears to be one that would
always or almost always tend to restrict competition and decrease output.”). Agreements that fall
under establisheger seillegality categories are “conclusiveyesumed to unreasonably restrain
competition.” In re Ins. Brokerage 618 F.3d at 316 (citation and quotations omitted).
“Paradigmatic examples are ‘horizontal agreemamsng competitors to fix prices or to divide
markets.” Id. (citing Leegin Creative Leather Prods., Inc. v. PSKS,,I661 U.S. 877, 886
(2007)). Per se illegality “is reserved for only hose agreements that are so plainly
anticompetitive that no elaborataudy of the industry is needed &stablish their illegality.”
Deutscher Tennis Bund v. ATP Tour, Jn@10 F.3d 820, 830 (3d Cir. 2010) (citations and
internal quotation marks omitted).

But plaintiffs pleading exclusivelyper seviolations—as opposetb pleading rule of
reason violations in the alternativemust be careful. “If the court determines that the restraint
at issue is sufficiently different from thmer searchetypes to require application of the rule of
reason, the plaintiff's claims will be dismissedri re Ins. Brokerage618 F.3d at 317%ee also
Texaco Inc. v. Dagheb47 U.S. 1, 7 n.2 (2006) (rejectimegpr seanalysis and declining to
conduct a rule of reason analysibere plaintiffs “ha[d] not put fth a rule of reason claim”).
This is particularly true with certain restraifstrade that are “highly suspicious yet sufficiently

idiosyncratic that judicial experience with them is limitedri re Ins. Brokerage618 F.3d at

8 The Supreme Court has explairikd rule of reason as follows:

The rule of reason is the accepted standardtdeting whether a practice restrains trade in
violation of § 1. Under this rule, the factfinder weighs all of the circumstances of a case in
deciding whether a restrictive practice shouldghghibited as imposing an unreasonable restraint

on competition. Appropriate factors to takéoiraccount include specific information about the
relevant business and the restraint’s history, nature, and effect. Whether the businesses involve
have market power is a further, significant consideration. In its design and function the rule
distinguishes between restraints with anticompetigffect that are harmful to the consumer and
restraints stimulating competition that are in the consumer’s best interest.

Leegin Creative Leather Bds., Inc. v. PSKS, Inc551 U.S. 877, 885-86 (2007) (citations and internal quotations
omitted).

16



317 (quotations omitted)In those caseger se“‘condemnation is inapprojate, but at the same
time, the ‘inherently suspect’ nae of the rstraint obviates the soxf ‘elaborate industry
analysis’ required by the traditional rule-of-reason standddi.”

2. Plaintiff's Failure to Sufficiently Plead the Conspiracy Element
of Its Predatory Price-Fixing Theory

Under the Third Circuit's three-step analysise Court begins byaking note of the
elements of a conspiracy claim under § 1, whieh(&) the existence of an agreement to engage
in the alleged scheme, here, predatasy, (below-rate)price fixing and (2) that the conspiracy
imposed an unreasonable restraint on traee Burtch662 F.3d at 221. Because the Court
finds that Plaintiff has insufficiently pledeshent one, the Court does not analyze the second
element. Before moving to step two of the @h@ircuit’s three-step analysis, the Court briefly
sets forth the standard for Plaintiff's requirgkdowing and the parties’ arguments as to that
showing.

To sufficiently plead the conspiracy elemenf its claim, Plaintiff must show the
existence of an agreement among members afdhspiracy demonstrating “a unity of purpose,
a common design and understanding, a meetirteofninds, or a conscious commitment to a
common scheme.'West Penn Allegheny Health Sys. v. URMEZ7 F.3d 85, 99 (3d Cir. 2010)
(citing Copperweld Corp. v. Indep. Tube Cor67 U.S. 752, 771 (1984 Htoward Hess Dental
Labs. Inc, 602 F.3d at 254). The “unity of purgdsmust point to the “common scheme”
alleged in the complaintSee id. In this case, Plaintiff's 48 alleges that the common scheme
was predatory pricing. In the titnust context, “predatory” eans pricing below some measure
of cost. Matsushita 475 U.S. at 574ac. Bell Tel. Co. v. Linkline Commc’n, In655 U.S. 438,
451 (2009) (“[T]o prevail on a preday pricing claim, a plaintiff mst demonstrate that . . . 'the

prices complained of are below an appropriate measure of its rival’s costs™) (citation omitted);
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Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Cp548cU.S. 312, 318 (2007) (“In

a typical predatory-pricing schenthe predator reduces the sptece of its product (its output)

to below cost, hoping to drive competitors out of businesBfppke Grp. Ltd. v. Brown &
Williamson Tobacco Corp509 U.S. 209, 226 (1993) (“The mechanism by which a firm engages
in predatory pricing—lowering prices—is theame mechanism by which a firm stimulates
competition; because cutting prices in order torease business often is the very essence of
competition[,] mistaken inferencese especially costly, becaubey chill the very conduct the
antitrust laws are designed to protecfifiternal quotations and citation omitted).

Therefore, to sufficiengl plead a conspiracy among Bankrate and its co-branding
partners, BanxCorp must plausitdylege that the conspiratoegyreed to enter a price fixing
agreement for the purpose of “prigi below a measure of costltl. A party’s failure to allege
specifics as to the entrance and object of theeagent will lead to the dismissal of a conspiracy
claim. See Matsushitad75 U.S. at 595-96 (evidence tlifendants agreed to fix minimum
prices did not suggest predatopricing conspiracy because cbuagreement indicated that
defendants were seeking to placdéloor under prices rather thao lower them, and evidence
that tended to support the conspiracy “[sdid]e, if anything, aboutthe existence of a
conspiracy to charge below-market priceSymmit Health, Ltd. v. PinhaS00 U.S. 322, 340
(1991) (affirming dismissal of a complaint ete evidence indicated that defendants had
abolished the featherbeddipeactice that was the “object of [the] conspiracyd); Paul Fire &
Marine Ins. Co. v. Barry438 U.S. 531, 535 (1978) (“The objecttbé conspiracy was to restrict
St. Paul’'s policyholders to ‘claims made’ coage by compelling them to ‘purchase medical
malpractice insurance from onesurer only, to wit defendant, Saul, and thafsuch] purchase

must be made on terms dictateylthe defendant, St. Paul.”j re Ins. Brokerage618 F.3d at
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321 (“[ljn many cases where an agreement existsllpaconduct—such asetting prices at the
same level—is precisely the concerted action thdhe conspiracy’s object. Accordingly, we
must define the object of the horizontal agreement alleged in the complaint.”) (citation omitted);
Great W. Mining & MineralCo. v. Fox Rothschild LLP615 F.3d 159, 179 (3d Cir. 2010)
(“Specifically, Great Western has failed to allegeept in general terms the approximate time
when the agreement was made, the specificgsatb the agreement. .. the period of the
conspiracy, or the objedf the conspiracy.”)Toledo Mack Sales & Serv., Inc. v. Mack Trucks,
Inc., 530 F.3d 204, 226 (3d Cir. 2008)Toledo also presented féigient evidence that “the
objects of and the conduct pursuant to th[ejtiaxt or conspiracy were illegal. )nited States

v. Sargent Elec. Cp785 F.2d 1123, 1127 (3d Cir. 1986) (“Tilegal object of a Sherman Act
conspiracy must be identifiead terms of an intended or aekied effect upon commerce in a
relevant market.”).

Under this standard, BanxCorp argues thahas adequately alleged that Bankrate
engaged in predatory priceding—that is, pricing below soe measure of cost—with its
partner-competitors, per seviolation of § 1. (Pl. Opp. Br. at 10-1%)At its core, BanxCorp’s
theory rests on agreements betw Bankrate and its co-brandipgrtners to switch pricing
methods for the purpose of creating below-markeds that made it imgsible for competitors
to sustain their business. After clearing cetitprs from the field, Bankrate could, and did,

increase its prices at wilthereby harming consumersld.(at 14-16). Bankrate argues that

® Although it briefly mentions rule of reason analysis in the alternative in the 4AC, BanxCorp argues exclusively
under theper serule in its opposition brief. JeePl. Opp. Br. at 1, 10-14) (4AC { 281) (“Defendant’s horizontal
market allocation and predatory price-fixing conduct constitutgsraseviolation of the Sherman Act, since the
restraints are presumptively anticompetitive due to their predictable and pernicious anticompetitive effect, and
limited potential for procompetitive benefit. In the alteivey these claims would require an analysis under the
quick look approach, or at a minimum, under thie af reason.”). This is a risky strategin re Ins. Brokerage

618 F.3d at 319 n. 16 (acknowledging that plaintiff permanently abandoned its rule of reason analysis argument
where it pled rule of reason in its first amended complaint but argued exclusivelsr feeanalysis in the second
amended complaint and moving papers).
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BanxCorp has failed to sufficientlgplead that Bankrate and it®-branding partre shared a
“unity of purpose” to pricddelowany measure of coste., to enter into gredatoryprice-fixing
conspiracy. (Def. Moving Br. dt4-15). The Court finds that Bsndant has the better of this
argument.

At step two of the Third Circuit’'s three-steggmalysis, the Court identifies allegations
that—without factual gpport—would not be entitled to treessumption of truth because they
would be no more thamere conclusionsSee Burtch662 F.3d at 221The following is a list of
predatory price-fixing &gations from the First Claim in the 4AC:

Defendant has illegally restrained trade in the market for Bank Rate Websites in
violation of Section 1 othe Sherman Act as follows:

a. by engaging in predatory pricing;

b. by entering into approximately 130 exaétusary agreements with partners and
competitors that granted Defendant the saithority and/or exclusive right to sell

rate table listings on the Internet at efl price on behalf of Defendant’s cartel,
also referred to as a “network”;

c. by forming a predatory Price-Fixing @& with more than 100 partners and
competitors that together control more than 300 websites;

d. by colluding and entering into agreemetdsdivide markets, and allocate
revenues, customers, products and rivde traffic with approximately 130

partners and competitors that togetbentrol more than 300 websites, including
promotional, placement and/or minimum payment guarantees;

Defendant’s horizontal market alloaati and predatory pre-fixing conduct

constitutes aper se violation of the Sherman Act, since the restraints are

presumptively anticompetitive due tdheir predictable and pernicious

anticompetitive effect, and limited potentfak procompetitive benefit. (4AC 1

280-281).

These allegations are conclusory with exdpto the alleged predatory price-fixing
conspiracy. They merely allege that Bankmtgaged in predatory pricing, formed a predatory

price-fixing cartel, and colluded itk partners to enter into agreements to divide the market.
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Without more, these allegations evince naity of purpose” amond@ankrate and its co-
branding partners to depregsices. Such conclusory alldgms are not entitled to the
presumption of truth.See Burtch662 F.3d at 221. ThereforegtlCourt proceeds to step three
of the Third Circuit's analysis to determine &ther these bare allegations are echoed elsewhere
in the 4AC by well-pled allegations, and whethleose allegations “plausibly give rise to an
entitlement for relief.” 1d. In its analysis below, the Court finds that although BanxCorp
includes numerous allegations retht® a conspiracy to fix prices, Plaintiff fails to adequately
plead that the purported conspirat@greed to join a predatopyice-fixing conspiracy for the
purpose of forcing prices below a measure dt,cthe key requiremeninder Plaintff's chosen
theory.

The following is a list of allegations in the 4AC related to the nature of the conspirators’
agreements from which the Court must deteemiinether Bankrate and it®-branding partners
shared the requisite “unity of purpose”:

[C]o-branding partnership agreements grdridefendant the soleuthority and/or

exclusive right to sell rate table listings on the Internet at the same price on behalf

of Defendant’s cartel or “network,” fiton a flat fee basis (from the late 1990s

until October 1, 2005), and after October 1, 2005 on a cost-per-click

(“CPC"). ... This enabled Defendantdssentially charge any fixed price across

its “network” at will, either through predatory fixed pricing below cost until any

remaining independent competitor was (a) forced to join Defendant’s cartel; (b)

forced to exit the relevant market; or @riven out of business; or by charging

supra-competitive fixed prés, as Defendant subsequyentid after 2006. (4AC

19 21-22).

In order to create a monopoly, Defendartiyperlink CPC (“Hyperlink CPC”)

rate listing prices were fixed in loclegt throughout its network and initially set

below Defendant's average variablesto Then, after Defendant found itself

secure in its monopoly, it stad¢o ratchet up its pricesld( T 23).

Defendant started providing its rate &lto The Wall Street Journal’s print

edition and the WSJ.com co-branded websnabled DefendastCentral Sales

Force to control and subsequently fix tABC prices charged to financial service
providers, in parallel with iteetwork of Partner Siteslid( 1 142).
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In addition to its own organic traffizvebsites Bankrate.com, Interest.com and
Bankaholic.com, Defendant has assemlaledOnline Network of more than 300
Partner Sites through partnership agreets with approximately 130 competing
counterparties. Id. § 155).

These approximately 130 co-branding a&gnents granted Defendant the sole

authority and/or exclusive right to sell rate table listings on the Internet at a fixed

price and collect and allocate CPC revenoe behalf of Defendant’s cartel or

“network” consisting of more than 300 websitekl. {| 156).

The purpose of the contracts, combinatémd conspiracy between Bankrate.com

and the approximately 130 members of Defnt’'s cartel or “network,” was to

coordinate pricing for the mutual bertedf the members of the cartel, at the

expense of independent competitors or potential competitors, buyers and sellers,

and other market participantdd.(11 175).

In each of these paragraphs, BanxCorp fédlsadequately allege the conspirators’
intention to join a below-rajgredatory price-fixing schemer-or example, although BanxCorp
alleges that Bankrate developed a co-branddasieewith WSJ.com that “enabled Defendant’s
Central Sales Force to control and subsequdixtithe CPC prices charged to financial service
providers,” the allegation failto explain how Defendant uséid “control” to push down the
CPC prices it charged to finaat providers. Additionally, theallegation fails to evince an
intention by WSJ.com to enter into the agreensenthatBankrate could push down pricing in a
predatory manner. Sge id.f 142). Although Plaintiff allegethat Bankrate entered into co-
branding agreements with 130 partners thatariged Defendant the sole authority and/or
exclusive right to sell rate tabllistings on the Intest at a fixed price,the allegation fails to
explain how Defendant used its exclusive authdatgrive prices below some measure of cost.
The allegation also fails to show how prowigiBankrate with exclusive discretion over sales
and pricing could mean that the purported oospirators had any tention of signing the

contractfor the purposeof having Bankrate push prices downSeé id.f 156). Similarly,

Plaintiff's allegation that Bankrate set price®r‘fthe mutual benefit of the members of the
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cartel,” does not evince an intention on the pathefco-conspirators ttave Bankrate set prices

in a predatory, below-cost manneBeg¢ idf 175).

In an effort to support its allegations wilirect evidence, BanxCorp further alleges that

Bankrate and its purported co-conspirators mpé@hand carried out inticompetitive conduct

by:

a. Participating in meetings, conversas and communications with competitors
to discuss the CPC prices to be charggetinancial service providers for listing
their rates on a Bank Rate Website;

b. Agreeing with competitors at the sameeleof market structure to charge Bank
Rate Website Hyperlink CPC prices at cerfawvels to be sold to certain financial
service providers;

c. Issuing CPC price quotations in accordance with the agreements reached,;

d. Agreeing to let Bankrate sell Bank Ratkebsite Hyperlinks on behalf of each
partner in the Price-Firg Cartel at CPC pricdbey knew to be fixgolursuant to
the conspiracy described above . .Id. { 161) (emphasis added).

[F]acilitat[ing] explicit or tacit collusiorthrough practices such as the exchange
or disclosure of competitively sensitiwgformation or through increased market
concentration.Ifl. T 177(k)).

In further support of thesallegations, BanxCorp céido a series of comtcts and meetings that

supposedly demonstrate the requisite “umifypurpose” among Bankrat@nd its co-branding

partners. The Court firevaluates the contracts, and then the meetings.

As to the contracts, BanxCorp citemndaiage like the following, which appears in

numerous co-branding contracts:

Bankrate shall have the exclusive righs@l and collect fees for advertisements,
including Hyperlink Advertisements within Rate Tables and Display
Advertisements on the Rate Query Pages, the Rate Results Pages, the Linked
Bankrate Site, and, with the exception of the Leaderboard, the Bankrate Content
Pages (collectively, the “Bankrate Adveetisents”). MSI shall not interfere with
Bankrate Advertisements in any manngdAC Ex. A, D.E. 169-1, at *1, 33)
(Contracts between Mov8ales, Inc. and Bankrate dated July 24, 2007 and
August 1, 2008).
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For two reasons, the Court finds that the exeitys provisions of tlese contracts—the only
provisions that arguably evince direct eviderufethe co-conspiratorsintent—fall short of
providing adequate support thaetpurported co-conspirators entered into the agreements for the
purpose of pricing below-marketFirst, the exclusivity provision—‘Bankrate shall have the
exclusive right to sell and celtt fees™—qgives discretion tBankrate, but does not explain
whether Bankrate is to increase prices, decrpases, or keep them the same. This provision,
therefore, shows no intéan on the part of the ebranding partner to enter an agreement so that
Bankrate would push prices in any particulirection. Additionally, the agreement does not
demonstrate an intention to giBankrate pricing discretion soahthey would alter pricing for
purposes of driving competitors out of busineSgcond, the provision explicitly states that the
purported co-conspirator “shall not interferethwBankrate Advertisements in any manner.”
Based on this language, even if Bankrate alortetha intention to usés discretion to price
below a particular measure of cost to drive competitors from the marketplace, the agreement
explicitly demonstrates howuch a choice would be Banlea alone, and nothing in the
complaint demonstrates that Bankrate's-bcanding partners had any knowledge of this
hypothetical intention. The exclusivity prowsi of the contracts—pwiding discretion to
Bankrate to set prices in no paudiar direction, aneéxplicitly forbidding the co-branding partner
from interfering at all with the prices—clearlyll&ashort of the types of direct evidence set forth
in Intervest See340 F.3d at 162-63 (listing threats to cutps or cut off supply as examples of
direct evidence that demonstrate a predatoryegngng conspiracy). Here, the exclusivity
provisions demonstrate only arténtion by co-branding partnersdove discretion to Bankrate.

As to meetings,Intervest explains that “a memonadum produced by a defendant

conspirator detailing the discusss from a meeting of a group alfeged conspirators” would be
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sufficient direct evidence of agutatory price fixing conspiracyld. at 163. Here, the meetings
discussed in the complaint fall short of that standard:

There is enough factual matter. .. pvove that Defendant Bankrate and

approximately 130 horizontal competitors and partners [have engaged in

anticompetitive conduct by] [plarticipag in meetings, conversations and
communications with competitors to discuss the CPC prices to be charged to
financial service providers for listing their rates on a Bank Rate Website. (4AC

161);

This plan was summarized by [Bankrat€EO, Tom] Evans, during its Q3 2006

Earnings Conference Call, as follows: “Qualan is to grow our paid search budget

in a methodical and thoughtful way so tkia money is spent iconcert with ad

sales demand so as to generate highsratereturn. We expect to grow that

spending, quarter by quarter, until weach the point where we see returns

diminishing below a targeted level. The benefits of doing spratéy obvious. It

drives additional traffic to the site that are working concurrgly to monetize.

As we grow this capability, it shouldarease both our traffic and our revenue.”

(Id. T 194) (Statement by CEO Evans dgrQ3 2006 EarningSonference Call).

These two allegations areetlelosest BanxCorp comes topiding evidence of meetings
where discussions about anticortifdee activity may have been held between Bankrate and the
co-conspirators. Any other mentions of meetimgthe 4AC concern Board meetings or merger
discussions between Blerate and BanxCorpijd. 11 30 n.9, 125-28, 146 n.34, 269 n.47). The
allegations above, reviewed in connection with BanxCorp’s other allegations, fall short of
providing adequate support that the purported co-conspirators met, conversed, or communicated
for the purpose of pricing below-market. Fi8gnxCorp offers no evidence that the object of
the conspiracy was discussed at these meetings. Second, they offer no evidence that would tend
to prove that co-branding partsewere even present at these meetings. Indeed, the allegation
relating to Mr. Evans’s statemeduring the Q3 Earnings Conference Call demonstrates, at most,
an intent onBankrate’s part to price below cost. Theis no mention in either of these

paragraphs of any role playdy co-branding partners in Bamite’s pricing determinations.

BanxCorp’s allegation of “meetings, conversations, and commuomsitis entirely conclusory
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and is not the type of dict evidence of a predatory price-figiconspiracy that the Third Circuit

has found sufficient.See InterVest 340 F.3d at 162-63 (citathis omitted) (listing “a
memorandum produced by a defendant conspirator detailing the discussions from a meeting of a
group of alleged conspiratdrsand “a public resolution bya professional association
recommending that its members withdraw theilliatfon with an insurer” as sufficient to prove

this element).

In an effort to support its allegations af predatory agreemenvith circumstantial
evidence, BanxCorp generally alleges that keefthe execution of co-branding agreements,
prices were higher, but aftesxecuting the co-branding agreements, prices decreased, and
therefore the agreements must have been eeeuth the intentiof predatory pricing:

Prior to October 1, 2005 Defendant aslivas Plaintiff and other Bank Rate

Websites charged financial sex providers a flat monthlfee to list their rates.

(4AC 1 178).

On October 1, 2005, exercisimpfendant’s sole authoritgnd exclusie right to

sell rate table listings on the Internet at a fixed price on behalf of its entire cartel

or “network” of Partner Sites, Bankeatintroduced a predatory CPC pricing

structure, thus taking unfair advantagieits dominant position in the relevant

market and suppressing competition even further. ... After October 1, 2005

participating financial service providers now pay Bankrate each time a consumer

clicks on its Bank Rate Websites’ rdigtings or telephone number icondd.(

179-180).

Based on the foregoing, the structure & thlevant market at the time and other

related cost factors, Bankrate’'s CPQGcerstarting on October 1, 2005 was set

below its average variable costd.(f 182).

The Court finds that the allegations fall shof adequately showg an intention on the
part of the co-branding partnets join a conspiracy for thpurpose of pushing prices down,
because the mere existence of similar contracts signed by numerous parties during the same time

frame does not on its own demonstrate inte3ge In re Ins. Brokeragé18 F.3d at 322 (citing

Elevator Antitrust Litig. 502 F.3d 47, 51 (2d Cir. 2007) (“findj that allegatins that the
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defendants used similar contractual languagendiglausibly imply congracy because ‘similar
contract language can reflecetbopying of documents that may & secret’™). Additionally,

because BanxCorp does not allege that the co-conspirators set prices themselves, or played a role
in setting prices, there is no circumstantiadence suggesting parallel conduct from which the
Court can discern a possible priegluctionagreementSee In re Ins. Brokeragé18 F.3d at

322 (discussing parallel conduct as cirstanmtial evidence of conspiracy).

Plaintiff fails to provide any evidence—dut or circumstantial—plausibly suggesting a
unity of purpose, a commodesign and understanding, or a meeting of the minds among
Bankrate’'s partner-competitors tengage in predatory pricing,e., pricing below cost.
Accordingly, because the Plaintiff has failedadequately allege the first element of its 8§ 1
claim, the Court will noaddress the second element.

Although the Court has found that Plainsff§ 1 claims based on its predatory price-
fixing theory should be dismissed, it will bilieaddress Bankrate’s remaining arguments.

3. Contradictory Statements

Bankrate argues that the predatory prie@ffi claim is premised on contradictory
allegations, because the 4AC alleges, on thehamel, that Bankrate’s pre-2002 pricing scheme
was predatory and, on the other hand, the market remained competitive at the same time.
Specifically, Bankrate argues:

Bankrate began pricing below average aflé cost in 2005.Notwithstanding

that allegation, BanxCorp also pleads tBahkrate began providing “free Internet

rate listings . . . to finamal service providers sincE996” as well as “below-cost

rate listing fees.” BanxCorp further alleges that before 2002 the relevant market

was competitive; no single market participant had a greater than 25% market

share; and “participating financial service providers were charged competitive flat

monthly fees to list their tas on a Bank Rate Website.

(Def. Moving Br. at 16) (citations omitted). Blerate argues that these seemingly contradictory
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factual allegations “make it impossible to undi@nsl the basis for thpredatory price-fixing
claim and thus render the claim meaningledd.” Bankrate cites to Ninth and Eleventh Circuit
cases to support its argument. BanxCiwps not address the argument in its brief.

The quoted paragraphs, read aland in the contebof the Complaint and the conspiracy
alleged, indicate that these paragraphs and #lbegado not contradict each other. It appears
that BanxCorp is alleging that Bankrate initially charged below variable cost beginning in the
mid-1990s with its monthly flatsle model. The market remaineéalthy as Bankrate attempted
to set up its field-clearing pratbry pricing scheme until agédst 2002, when the market became
anti-competitive. Then by 2005, when Bankrate taccessfully cleared competitors from the
field, they began pushing up rates. This stattyen accepted as true, would not be contradictory
on its face, and would be supported by the evadalleged by BanxCorp: that Bankrate entered
its first anticompetitive contract with The W&treet Journal in 2002 (4AC 1 26, 137, 139, 140,
141) (the Wall Street Journal contract); thanBate became profitabtbereafter (4AC § 131)
(profitability in 2002);and that rate increas followed. (4AC 1) (rate increases).

4. Economic Implausibility

Bankrate argues that even if BanxCorp’s ptedy price-fixing theory was adequately
pled, the claim is still subject to dismisdaecause it would make no economic sense for
Bankrate’s partner-competitors to join in a @&ty price-fixing scheme where they share 50%
of profits made from charging incredidigw rates. (Def. Moving Br. at 17).

The Court need not address the meritBahkrate’s economic motive argument. It is
well settled that at the summary judgment stagmurt may dispose of an antitrust conspiracy
claim in “the absence of any plausibletime to engage in the conduct charged[\fatsushita,

475 U.S. at 596 (1986MatsushitaandRegency Oldsmobile, Inc. v. General Motors Corg3
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F. Supp. 250 (D.N.J. 1989), on which Bankrate relsse both postured at summary judgment.
See Matsushitad75 U.S. at 576Regency 723 F. Supp. at 252. TH@ourt is unaware of any
case in this Circuit that allows for dismisséla claim based on implausible economic theates
the pleading stage In any case, the facts pled here are not so implausible as to affect the
sufficiency of the pleading. See4AC  109) (“Therefore, thesedependent website operators
no longer had any incentive or a need to larkeir own redundant bk-office services.”);
Neither party has offered any cases to the contoargyen addressed this issue in its brief. The
Court sees no reason to address the issue n®imilar to the Third Circuit's approach in
Howard Hess the Court sees no reason to decwdaich line of cases—those addressing
economic implausibility at thepleading stage, versus thosedressing it at the summary
judgment stage—is correc6ee Howard Hes$02 F.3d at 257 n. 9) (“Weeed not decide here
which line of cases has it right.”) (emphasis added).

C. Sherman 8 2: Monopolization or Attempt to Monopolize

1. Legal Standard: Sherman Act, 15 U.S.C. § 2

BanxCorp brings its monopolization claiomder 8 2 of the Sherman Act, which
provides: “Every person who shall monopoliz&, attempt to monopolize, or combine or
conspire with any other persam persons, to monopolize any paftthe trade or commerce
among the several States . . . shall be deemiétg gtia felony.” 15 U.S.C. § 2 (2006). The
offense of monopoly has two elents: “(1) the possession ofonopoly power in the relevant
market and (2) the willful acquisition or maintecarof that power as distinguished from growth
or development as a consequence of a superamiuct, business acumen, or historic accident.”
United States v. Grinnell Corp384 U.S. 563, 570-71 (1966).

As to the first element, the Supreme Cdas defined monopoly power as “the power to
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control prices or edlude competition.” United States v. du Pont & Ca351 U.S. 377, 391
(1956). “The existence of such power ordinanigy be inferred from the predominant share of
the market.” Grinnell Corp, 384 U.S. at 571 (“87% of the aedited central station service
business leaves no doubt that the congerighede defendants have monopoly powesde,
e.g, Am. Tobacco Co. v. United Stat828 U.S. 781, 797 (1946) (“ovewo-thirds of the entire
domestic field of cigarettes” and “over 80% of the field of comparable cigarettes” constituted “a
substantial monopoly”).

Monopoly power may be proven by direct odirect evidence. *“The existence of
monopoly power may be proven through direstidence of supracompetitive prices and
restricted output.” Broadcom Corp. v. Qualcomm In01 F.3d 297, 307 (3d Cir. 2007)
(citations omitted). “To support an inferencenadnopoly power, a plairfitypically must plead
and prove that a firm has a dominant share melavant market, and ah significant ‘entry
barriers’ protect that market.1d. (citations omitted). “Barrierso entry are factors, such as
regulatory requirements, high capital costs,terhnological obstacles, [which] prevent new
competition from entering a market in resppime a monopolist’'s supracompetitive pricesd.
(citing Matsushita 475 U.S. at 591 n.15 (“[W]ithout barriete entry it would presumably be
impossible to maintain supracompetitive prices for an extended time.”)).

“Proving the existence of monopoly power thrbugdirect evidence gpiires a definition
of the relevant market.”ld. “The scope of the market isquestion of fact as to which the
plaintiff bears the burden of proof.Id. (citations omitted). “Competing products are in the
same market if they are readily substitutabledoe another; a market's outer boundaries are
determined by the reasonable interchangeability of use between a product and its substitute, or

by their cross-elasticity of demandlId. (citing Brown Shoe Co. v. United Stat&@0 U.S. 294,
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325 (1962)). Failure to definthe proposed relevant market these terms may result in
dismissal of the complaint (or claimfSee Queen City Pizza v. Domino’s Pjzz24 F.3d 430,
436. (3d Cir. 1997).

As to the second element, “the acquasitior possession of monopoly power must be
accompanied by some anticompetitive conduct on the part of the posseBsoadcom,501
F.3d at 308 (citingyerizon Commcn’s Inc. v. Law Offices of Curtis v. Trinko, 1349 U.S. 398,
407 (2004)). “Anticompetitie conduct may take a variety of f@anbut it is generally defined as
conduct to obtain or maintain monopoly poweraagesult of competibn on some basis other
than the merits.”Id. (citation omitted). “Conduct that impa the opportunitie of rivals and
either does not further competition on the merits or does so in an unnecessarily restrictive way
may be deemed anticompetitiveld. (citing Aspen Skiing Co. v. Aspélighlands Skiing Corp.
472 U.S. 585, 604-05 (1985)). “Conduct that rheterms competitors, however, while not
harming the competitive process itself, is not anticompetitive.’(citing Brooke Grp, 509 U.S.
at 224 (1993) (“It is axiomatic that the anist laws were passefbr ‘the protection of
competition, not competitors.™) (citations omitted)).

2. Sufficiency of Plaintiff's 8 2 Monopoly Claim

BanxCorp alleges that Bankrate has aigdi a monopoly in the relevant market.
Specifically, it alleges:

Bankrate has monopoly power in the nerifor Bank Rate Websites, having

since 2003 captured and maintained a market share of approximately 95%. (4AC

1 287).

Bankrate is maintaining and extendiitgymonopoly power through the predatory

and exclusionary conduct described ahowe violation of Section 2 of the
Sherman Act, 15 U.S.C. 8 2Id( 288).

19 Based on this Court’s review of the moving papers, Bankrate does not appear to be challengingtibe dfini
the relevant market. Therefore, tBeurt accepts BanxCorp’s definition ofetlielevant markefor purposes of
deciding this motion.
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Substantial barriers to entry eixis the relevant market.d. 1 289).

There is no legitimate business justition for Bankrate’s monopolization
conduct. Id. 1 290).

Defendant’'s anticompetitive conduct has had a significant adverse effect on
competition in the market for Bank Raféebsites, causing direct and proximate
harm to financial service providers—thastomers—and to consumers—the end
users. Id. § 291).

The anticompetitive actions of Defenddmave directly injued BanxQuote in its
business and property and its m@is and damages are ongointd. {{ 292).

Bankrate challenges this monopolizationirmola‘except as [it] pertain[s] to alleged
predatory pricing based on Banl@'at switch to cost-per-click CPC”) pricing.” However, it
makes the Court’s job in evaluating the chadje particularly difficlt by not discussing the
specific elements of a monopolyash. Instead, it attacks the theories underpinning the claims
themselves. Bankrate does rditect any arguments at thmonopoly claims specifically.
Raising such global pleading arguments makes iiean¢o the Court which arguments relate to
which claims, and therefore, the specific basn which Bankrate belieg that BanxCorp has
failed to plead particular elemerd§either the § 1 or § 2 claimsSee In re Hypodermic Prods.
Antitrust Litig, No. 05-1602, 2007 WL 1959224, *9 (D.NJIune 29, 2007). Discussing the
specific elements of a 8 2 monopoly claim is jgatarly important because it is possible for a
plaintiff to unsuccessfully plead a 8 1 conspiracy claim but sufficiently plead a § 2 unilateral
action claim in the same complairfiee, e.gBarr Labs., Inc. v. Abbott Lah9978 F.2d 98, 110-

12 (3d Cir. 1992) (considering 8§ 2 of the SherrAatclaims after rejecting claims based on the
same evidence under 8 1 of the Sherman Act)veNkeless, the Court attempts to evaluate
BanxCorp’s claims in light of Bankrate’s argents. Importantly, in its opposition brief,

BanxCorp responds to Bankratethallenge by discussing a supposed distinction between

32



monopoly and monopoly power and reiterating evideresented in the 4AC. (PIl. Opp. Br. at
26-28).
BanxCorp offers statistics to support thest element, possessi of monopoly power.
Specifically, BanxCorp alleges:
BanxQuote’s market share and consequenginues have declined at a rate of
approximately 25% annually, year after ydar,at least four years, while its costs
of capital increased and its access the capital markets was foreclosed.
Furthermore, Defendant drove Plaintdtit of business, as well as any other
independent competitors, who did not either agree to be acquired or join its
“network” or cartel, such as foexample Bankaholic, MMIS/Interest.com,
LendingTree, Move.com, Realtor.com,t®aatcher.com and BankCD.com. (4AC
1 258).
Bankrate controls over 95% ofetiielevant market shareld(f 91(a)).

In January 1999, approximately 44% die total traffic to Bankrate.com
originated from its co-branding partnersd. ( 135).

One of BanxCorp’s exhibits b indicates thaby 2002, only 30% of Bankte’s total traffic
originated from its co-brand sitesld(Ex. B at 1). Finally, it desibes the current market after
monopolization to be:

a. Market Concentration: Bankrate caft over 95% of ta relevant market
share.

b. Price-Fixing Cartel: more than 300 cagtipg Partner Sites joined Bankrate’s
Price-Fixing Cartel.

c. Lack of Competitive Pricing: Pricebarged to customers became inelastic.

d. Independent Competitors Pushed Out or Acquired: Independent Bank Rate
Websites were forced to join Bankrate’'scerFixing Cartel or exit the market, or

were bought out by Bankrate, as in ttese of MMIS/Interest.com and more
recently Bankaholic. (4AC 1 91).

The allegations above, when accepted as &mgesufficient to plead the first element of

this claim. The level of market share, 95%higher than what thBupreme Court has found
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sufficient to establish monopoly power.The fact that less and lestBankrate’s traffic comes
from its partners—and more and more resatime from its own catuct—also supports the
idea that Bankrate is donant in the market.

BanxCorp’s allegations also sufficiently ansveaich of Bankrate’s arguments relating to
exclusionary conduct. The ftrargument—that BanxCorp has falleo sufficiently plead that it
was foreclosed from selling its products in the relevant market—is adequately rebutted by the
following statements by BanxCorp: its statsrhof market share and revenue lads { 258);
Mr. Evans’s statement that “Bankrate does not have direct competitrs 146); and Mr.
Evans’s statement that “one of the things tlsad tremendous gating item for [Bankrate], we
believe is in terms of competition, and barriers for competition, is how does anybody else break
into this, if we have tied up all the best newsgrarelations, the best dwand relationships.”
(Id. 1 87).

Bankrate’s second argument is that there wasarket foreclosure. The plausibility of
market foreclosure is supported by the inelasticitthe market described by Mr. Evans when he
states that, despite a nuentof rate increases within threeays, lenders “donVtote with their
feet. They don't leave. They are not canaglifhey are not finding alternatives.td (1 69).
See Crossroads Cogeneration Corp. v. Orange & Rockland Utilities,158.F.3d 129, 141 (3d
Cir. 1998) (“A sufficient pleadingrequires something more, whichay include . . . the barriers
to entry, the nature of the anti-competitive doat, and the elasticitgf consumer demand.”)
(citation omitted). Market foreclosure isrfilaer supported by Mr. Evans’s statements implying
market foreclosure, such d$iow does anybody else get inthis business and compete with
Bankrate? | look at it as botan offensive marketing oppartity, as well as a defensive

opportunity.” (4AC 1 87).

1 SeePart 111.C.1 above.
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Bankrate’s final argument—that a one-year contract is not restrictive to the effect
condemned by the antitrust laws—is correct, bat flact alone is insufficient to negate the
second element of a § 2 antitrusiiol. As Bankrate argues, ittisie that a ongear contract,
taken alone, does not vaike the antitrust lawsSee LePage’s Inc. v. 3\24 F.3d 141, 180 (3d
Cir. 2003) (“Even assuming, however, that 3M thave exclusive contracts with some of the
customers, LePage’s has not demonstrated that 3M acted illegally, as one-year exclusive
contracts have been held to be reasonabte rast unduly restrictive.”) (citation omitted).
However, the mere fact that the one-year @sigity provision in the co-branding agreement
does not violate the antitrust laws does not nteahBanxCorp’s allegations do not demonstrate
that Bankrate unreasonably restraireampetition, when viewed in totality.See id.at 162
(holding that a court should consider a defendaamticompetitive conduct “as a whole rather
than considering each aspect in isolatiogd. Trade Comm’n v. Motion Picture Adver. Serv.
Co, 344 U.S. 392, 395-96 (1953) (wte that the FTC had found ahthe term of one-year
exclusive contracts had become a standaattipe and would not be an undue restraint on
competition, but holding that evidence sustaitteel Commission’s finding #t the distributor’s
exclusive screening agreementshwitheater operators unreasonatdgtrained competition). As
in Federal Trade Commissiprallegations in the 4AC, takengether, when accepted as true,
plausibly support a showing ofeHirst element, monopoly powegee idat 396-97.

The second element requires a showingmafintenance of the monopoly power “as
distinguished from growth or development @asonsequence of a superior product, business
acumen, or historic accident.Grinnell, 384 U.S. at 570-71. Conduct that would satisfy this
element includes conduct that would foreclosepetition, allow Bankrate to gain a competitive

advantage, or destroy a competitor. BanxComdlegations of price-fixing and exclusionary
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conduct, as discussed above, clearly support dl@ment enough to prst a claim that is
plausible on its face, because “conduct that ingpthie opportunities of rivals and either does not
further competition on the merits or does s@munnecessarily restrictive way may be deemed
anticompetitive.” Broadcom 501 F.3d at 308 (citation omitted). rFexample, Plaintiff alleges:

During the summer of 2002, Bankrate offe&J to enter into a revenue-sharing

agreement, waiving the anruiaense fees tt WSJ had been paying BanxQuote,

in order to break up and take ovee ttWSJ-BanxQuote contracts, by persuading

WSJ to join Defendant's “network.” This agreement essentially granted

Defendant the exclusive rigtd sell rate table listingsn the Internet on behalf of

WSJ.com on a “network” basis. Defendant’s conduct did not make any economic

sense but for the harm it caused to Pitiiahd other competars. (4AC  137).

This allegation mentions conduct—an agreemesit allowed Bankrate to set rates in exchange
for waiving annual license feeshat would certainly impair # opportunities of rivals for
whom waiving license fees was not feasiblel asho were, as a consequence, excluded from
doing business with the Wall Streg&wurnal. Taken as true, thpsactice would either foster
anticompetitive behavior or not further competitibecause it would force competitors to suffer
losses until either Bankrate or its costifor was driven out of the market.

The closest Bankrate comes to challenging this element is its argument that the
exclusionary conduct theory iggally defective because the factual allegations underlying the
theory “are at odds witthe facts alleged in the balance of hAC, and with the facts alleged in
this case in every version tife complaint filed sice 2008.” (Def. Moving Brat 20). Bankrate
argues that in its conspiracy claim, BanxCaligges that Bankrate drits media co-branding
partners are competitors who entered iptr seillegal horizontal price fixing agreements
through the co-brand contractén the exclusionary conductaim, however, BanxCorp alleges

that it was denied access to an essential loigioin channel—the media outlets—as a result of

Bankrate’s agreements with those media outleBankrate argues that these allegations are
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mutually exclusive.ld. It is not possible, B&krate argues, for the medatlets to be horizontal
competitors of Bankrate and BanxCorp in the relevant market, but at the same time to be the
“key internet traffic pipeline” needed to “peirlaintiff and other indeendent firms to compete

in the relevant market.”ld. (citation omitted). “Stated another way, co-brand contracts that
provided Bankrate with the ‘sole thority and/or exclusive right teell rate table listings on the
Internet at a fixed pce ... cannot be @er seillegal price-fixing agreements between
[horizontal] competitors and also be the vernedvertical] gating item that prevents BanxCorp
from distributing its product.” (Def. Moving Bat 20) (citing 4AC { 280(b)). Plaintiff does not
address this argumentits opposition brief.

It is true that pleadingomtradictory facts to support ftBrent claims is grounds for
dismissal of those claimsSee Bailey-El v. Fed. Bureau of Prisp846 F. App’x 105, 109 (3d
Cir. 2007);Georges v. Ric¢iNo. 07-5579, 2008 WL 2036799, at ¢B3.N.J. May 9, 2008). But
BanxCorp does not appear to be advancingptetely contradictory theories. BanxCorp
appears to be arguing that Bankrate engagéedtim horizontal and vertical exclusionary conduct
with a whole host of entities. Horizontallit, engaged in anticompetitive conduct with its
competitors—+e., other businesses, such as LendingFréhat aggregated rate tables and
offered the same services teithcustomers as BankrateSeg, e.g.4AC Ex. A at 1, Contracts
between Move Sales, Inc. aBankrate dated July 24, 2007 afidgust 1, 2008). Vertically, it
allegedly engaged in exclasiary conduct through exclusive ali@eg contracts with media
outlets such as the New York TimesSef4AC | 159 (“Bankrate hasdked up the largest and
most important newspapers foirgrdistribution of itsrate tables, consisiy of 500+ newspapers
nationwide, which are linked throbhgredit captions to its website Bankrate.com, thus providing

significant brand value, publicitand promotional support forsitBank Rate Website.”); 160

37



(alleging that BanxCorp also provides a geopgrmapreakdown of the media outlets)). Although
BanxCorp’s horizontal/vertical digtction is not a model of clayit the allegations do not appear
to be contradictory in the way Bankrate describ€serefore, the Court finds that BanxCorp has
sufficiently pled its maopoly claim under § 2.

3. Sufficiency of Plaintiff's 8 2 Attempted Monopoly Claim

To state a claim for attempted monopolizatianplaintiff must estalish “(1) that the
defendant has engaged in predgtor anticompetitive conduatith (2) a specific intent to
monopolize and (3) a dangerous proligbibf achieving monopoly power."Spectrum Sports,
Inc. v. McQuillan 506 U.S. 447, 456 (1993)

As to the first element, “a firm engages in anticompetitive conduct when it attempts to
exclude rivals on some basis athiban efficiency” or when it competes “on some basis other
than the merits."West Penn 627 F.3d at 108-09 (citind\spen Skiing472 U.S. at 605).
“Conduct that impairs the opportums of rivals and either does not further competition on the
merits or does so in an unnecessarilyrigste way may be deemed anticompetitivéd. at 108
(citing Broadcom 501 F.3d at 308). “Anticompetitive condt’ can come in too many different
forms, and is too dependent upon context, forayt or commentator evés have enumerated
all the varieties.” LePage’s 324 F.3d at 152 (citath omitted). Allegations raised under § 1
may be a proper basis on whichpredicate a § 2 claimSee, e.g.Matsushita475 U.S. at 590
(“These observations apply even to predatpricing by a single firm seeking monopoly
power.”); Advo, Inc. v. Phila. Newspapers, InGdl F.3d 1191, 1198-99 (3d Cir. 1995)
(determining whether plaintiff satisfied this elemt by analyzing only platiff's allegation of 8§

1 predatory priaig conspiracy).

As to the second element—specific intémtmonopolize—"a mere intention to prevail
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over rivals or improve market position is insufficient. Even an intent to perform acts that can be
objectively viewed as tending toveathe acquisition of monopoly p&wis insufficient, unless it

also appears that the acts were not ‘predontiypanoctivated by legitimate business aims.”
Penn. Dental Ass’'n v. Med. Serv. Ass’'n of Per5 F.2d 248, 260-61 (3d Cir. 1984) (quoting
Times Picayune Publ'€o. v. United States345 U.S. 594, 627 (1953)):Direct evidence of
specific intent need not be shown; it may bkenred from predatory or exclusionary conduct.”
Penn. Dental Ass’n745 F.2d at 261 (citinbpterstate Circuif 306 U.S. at 208).

As to the third element, “[a] dangeropsobability of monopagl may exist where the
defendant firm possesses a significant margeare when it undertakes the challenged
anticompetitive conduct.” Barr Labs, 978 F.2d at 112 (quotatioand citation omitted).
However, alleging market share alone is inswgfitito properly pleadi@mpted monopolization.
Crossroads Cogeneratioi59 F.3d at 141. A sufficient pleading “requires something more,
which may include ‘the strength of competiti probable development of the industry, the
barriers to entry, the nature tfie anti-competitive conductnad the elasticity of consumer
demand.” Id. (citation omitted). The existence of monopoly power may be proven through
direct evidence of supracompetitive prices and restricted ouBpsaadcom 501 F.3d at 307.

The allegations discussed under the Cowt's analysis sufficiently support the first
element of this claim. BanxCorp alleges thahiBate purposefully predatorily priced its rate
listings below cost—and sometimes for free—eitler to acquire customers from competitors
and drive competitors out of the market. It lignt alleges that Bankrate entered into agreements
with its distributors who gave Bérate the exclusiveght to advertise itgables throughout the
United States. This predatory pricing theonthe type of conduct thahe Third Circuit has

found sufficient to satisfy this elemerfbee, e.g., Ady®1 F.3d at 1198-99 (determining whether
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plaintiff satisfied this element by analyzing orglaintiff's allegation of§ 1 predatory pricing
conspiracy). Mr. Evans’s statements—“[w]e thimk are in some cases unghiced relative to

the value. And we think that we will try to reconcile that and rectify that over time” (4AC 1 69),
and “[sJome of the guys that are quartners, they’re also competitorsd.( 169)—support a
unilateral predatory pring theory under this element besauhey serve as acknowledgement on
Bankrate’s part that its prices were below wikateeded to attract customers; Bankrate intended
to increase its prices aftaeaching a certain thresholénd it was doing business with
competitors in the same markeét.

The second element—specific intent tbtain a monopoly—is equally satisfied.
BanxCorp offers several statements by Banksa@EO, Tom Evans, which would indicate a
specific intent on the part &ankrate to obtain a monopoly. The statements include:

And some people have betteusiness models and obvitubetter at converting

than others, but because of that, wepedty confident about our ability to push

rates. And again, nobody calls us and goes, hey, thanks for the rate increase, can |

have another? But the fact is that they don’t vote with their feet. They don’t

leave. They are not cadicey. They are not finding tdrnatives. We think we

are a fair value. (4AC 1 69).

[T]he fact is we really haven't seen amyodus of advertisers. In fact, it's been

just the opposite. We continue to growr rate table-advertising base and have

more lenders on the table than we dist lguarter, and morthan we had last

year. ... As of yesterday, August 1, Wwad 811 advertisers on our rate tables.

Given that strength, given that demandu are aware that we previously

announced a 15% price increase for gage and home equity hyperlink clicks

effective July 1. As Ed said, there’s rmaews on the pricing front. This last

week we announced to depaaitvertisers a price increasffective August 15 of

25% per CD click, and 20% per money market click. . . . And you should know

that neither increase has resulted @ealine in the number of advertisers.”

(Id.  76;see alsad. T 87 (“One of the things that igr@mendous gating item for us, we believe

is in terms of competition, and barriers for catipon, is how does anybody else break into this,

12 Defendant’s attacks on the predatory pricing and exclusionary conduct theories are dealt with throughout this
opinion and are not addressed here.
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if we have tied up all the best newspapdatiens, the best co-brand relationship[.Jg; 1 146
(“Defendant's CEO Tom Evans acknowledged &bard meeting that Bankrate does not have
direct competitors.”)id. f 81 (reporting more tham thousand advertisers tihe first quarter of
2008)). Defendant does not raise any argurntalored to attacking this element.

The last element—that there is a daoger probability of sccess—has also been
sufficiently pled. The allegations found sufficigo satisfy the first element of the monopoly
claim apply here with equal force. Theylmde BanxCorp’s allegatn of Bankrate’'s 95%
market share, Bankrate’s ability to drive independent, non-compliant competitors—such as
Bankaholic, MMIS/Interest.com, LendingTree, Move.com, Realtor.com, Ratecatcher.com and
BankCD.com—out of the market, and the increiasgaffic from 1999 to 2002 to Bankrate.com
from sources other than Banlea co-branding partners. Mr. Evans’s statements, referenced
above for the propositions that the market isaset and that Bankrate $iao direct competitors
as a result of Bankrate’s conduct also support ¢lasn. The same is true for Mr. Evans’s
statements tracking an increaskeadvertisers from 811 in 2007 to more than 1,000 in 2008.
(4AC 19 76-81). Defendant’s @rment that Plaintiff has failed to sufficiently plead market
foreclosure, and that there wag market foreclosure, are unpgasive for the same reasons as
explained earlier in this opinion in Part Ill.C&here the Court discussed the sufficiency of
BanxCorp’s § 2 monopoly claim.

V. DISMISSAL WITHOUT PREJUDICE

Fed. R. Civ. P. 15(a)(2) allows a party dmend its pleading byave of court when
justice so requires. Leave to amend pleadings e freely given. Fed. R. Civ. P. 15(a)@g
also Foman v. Davjs371 U.S. 178, 182 (1962). The deaisito grant leave to amend rests

within the discretion of the courtld. Leave to amend may lmkenied on the basis of undue
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delay or bad faith.Id. “Only when these factors suggebat amendment would be ‘unjust’
should the court deny leaveArthur v. Maersk, In¢.434 F.3d 196, 203 (3d Cir. 2006) (internal
citations omitted).

In determining whether an amendment shdagdddenied for undue delay, the Court must
“focus on the plaintiffs’ motives for not amenditiggir complaint to assert [the proposed] claim
earlier[.]” Adams v. Gould739 F.2d 858, 868 (3d Cir.1984). “There is no presumptive period
in which a motion for leave to amend is deerttedely’ or in which delay becomes ‘undue.”
Coulson v. Town of Kearnyo. 07-5893, 2010 WL 331347, *3 (D.N.J. Jan. 19, 2010). “The
passage of time, without more, does not reqgthiag a motion to amend a complaint be denied,;
however, at some point, the delay will becomedue,’” placing an unwaanted burden on the
court[.]” Adams 739 F.2d at 868. “Delay may becomedue when a movant has had previous
opportunities to amend the complainCureton v. Nat'l Collegiate Athletic Ass’'852 F.3d 267,
273 (3d Cir.2001). In other words, the Courbsgld also consider whether “new information
came to light or was available earlier to the moving partp.’re Adams Golf, Inc. Sec. Litjg.
381 F.3d 267, 280 (3d Cir. 2004).

Allegations of bad faith mugtertain to Plaintiff's motive$or not amending sooner, not
to Plaintiff's allege litigation strategy. See Adams739 F.2d at 868 (“The question of undue
delay, as well as the question of bad faith, reguibat we focus on the plaintiffs’ motives for
not amending their complaint to assert this claim earlier; the issue of prejudice requires that we
focus on the effect on the defendants.”).

Bankrate argues that Plaintgfnew claims should be disssed because of BanxCorp’s
undue delay and bad faith in bringing its current claims, and that “BanxCorp has not added

claims it inadvertently omitted, of which it wamaware, or which it only learned of through
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discovery.” (Def. Moving Br. aR7). Rather, it has attemptétb reformulate theories of
liability that it has admitted are unsupportable (namely, price-fixing and exclusive dealing), and
to change the elements of another claim (pwaglapricing) that is implausible as pledd.
Bankrate also argues that Banx@erbad faith is reflected iits pleading the exclusionary
conduct claim in a conclusory manned. at 29. “No specific factare alleged irsupport of the

claim because BanxCorp knows it cannot do so in good faith." BanxCorp does not offer any
factual allegations that “explain in any way h®&ankrate’s agreements with its co-brand[ing]
partners prevented BanxCorp and competitors from selling their product to financial service
providers.” Id. at 30.

BanxCorp responds that there was no undueydmiegbad faith on its part in bringing
these claims because it could hawve raised them earlier. Itgaies that the very documents on
which its claims in this complaint were based were “secretly kept in the exclusive possession of
Defendant and its partners.” Further, the passégiene alone did not unfairly disadvantage or
deprive Bankrate of the opportunity present facts or evidentsat it would have offered had
the claims been raised earli€Pl. Opp. Br. at 28-30).

As explained in its discussion of previougid®ns in this actionBanxCorp’s claims do
not appear to be new or different. In thismaint, BanxCorp alleges that Bankrate conspired
with its partner-competitors, under § 1, to engageredatory pricing. Under 8§ 2, BanxCorp
alleges that Bankrate unilaterally obtainedmonopoly or attempted to obtain a monopoly
through predatory pricing and exdioisary conduct. Based on the@t's review of the 3AC, it
appears that these claims weakso raised in the previousealding. In that pleading, for
example, BanxCorp alleged:

The centerpiece of this action is a masspredatory pricing and price-fixing
conspiracy between Bankrate and 100Awmherica’s leadingwebsites. More
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specifically, Bankrate has engaged predatory pricing and price-fixing

agreements with competitors, enteredoira market division agreement, and
engaged in mergers and acquisitions wother competitors that have helped
create and enhance its monopoly poweharelevant market. (3AC { 15).

Bankrate’s exclusionary conduct haffectively boxed BanxQuote and other
competitors out of the market for Bank Rate Websites. The few remaining
competitors in the relevant market at the moment are weak and increasingly
starved of opportunities to attract meagful traffic, transaction volume, and
revenues. I¢. 1 100).

Bankrate’s exclusionary practices, conddrwith its monopoly power, have been

used by Defendant as leverage to gaerket share, foreclose competition, and

potentially extend its dominance beyond the relevant marlaty L07(p)).

The sufficiency of that pleading is not for tl@eurt to determine. The Court is satisfied
that these claims and theories were raisddrbeand were not dismissed by Judge Wigenton.
See “BanxCorp II' Slip op. at 2, 7 (holding that predatgrsice-fixing conspiracy and exclusive
dealing theory were adequately pled).

As to Bankrate’s argument that Banx@ohas acted in bad faith by pleading the
exclusionary conduct theory in a conclusory manttee Court has alreadietermined that this
theory, as it relates to the 8 2 claims, has beequately pled and therefore the bad faith issue is
moot.

Finally, the Court notes Bardte’s frustration with Banx@p’s pleading strategy:

Given that this is BanxCorp’s fifth attempt to plead the complaint, what was once

deemed as sloppy pleading can now bensfor the strategic ploy that it is.

BanxCorp uses imprecision and vaguenessrder to intentionally muddle its

pleadings to make the motion to challenige pleading more complex, and as an

excuse to expand the scope of discovery beyond the relevant market identified in
interrogatories. Underlgg all else, BanxCorp uses imprecision to keep an

avenue open, so that when BanxCorprlalecides on a new permutation of a

theory of liability, it will point to a stnaallegation in the complaint as a purported

basis for the new theory. It should not be allowed tatinae that game. (Def.

Moving Br. at 31).

BanxCorp should take heed that the Coudl wdt be amenable to any attempts by
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BanxCorp to shift its theories of liability thistéain the game. But, for the foregoing reasons, the
Court finds that Plaintiff has not unighdelayed in bringing the claims.
V. CONCLUSION

For the foregoing reasons, Defendant’s motis GRANTED as to the First Claim and
DENIED as to the Second, Third, and Fifth claifrtaintiff's 8§ 1 predairy pricing conspiracy
claim is dismissed without prejudice. The Caydnts BanxCorp fifteen gla to amend its First

Claim, and only its first claimAn appropriate Order will follow.

s/Esther Salas
Esther Salas, U.S.D.J.
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