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I. PROCEDURAL BACKGROUND

Petitioner, Donyelle Locust {“Locust”}, was indicted by a
Monmouth County grang jury on August 23, 1999, on charges of
first degree murder, first degree robbery, Possession of 4 weapon
for an unlawful PUurpose and thirg degree theft. Before trial in
the Superior Court of New Jersey, Law Division, Monmouth County,
Locust’ g Counsel brought a motion to Suppress Locust’g

Statements. The Honorable Patricia Del Bueno Cleary, J.s.cC.,

and April 11, 2000. The motion was denied. Thereafter, trial
was held on June 1, 6, 7, 8, 12, 13, 14, 15 and 16, 2000, before
Judge Cleary and a jury. on June 16, 2000, the jury found Locust
guilty of al1 charges in the indictment.

On August 8, 2000, a Sentencing hearing was conducted before
Judge Cleary. Judge Cleary merged counts three and four
(possession of a weapon and theft, respectively) into count three
(first degree robbery) . Judge Cleary also granted the State’s
motion to sentence Locust under the No Early Release Act (“"NERA”)
aild sentenceqd Locust ty 4 Prison term of 75 years with a 63 year
parole bar on count one (first degree murder) and a Consecutive
term of twenty years in prison with a 17-year parocle bar on the
robbery count. Accaréisgiy, Locust was sentenced to ap dggregate

term of g5 Years in prison with an 85% parole disqualifier,




2003, (Petilion at Ty 1-9). at the re—senteuc1ng hearing, the

85% parole disqualifier under NERA Was deleted, In addition,

Locust then filed ;5 Petition for post—conviction relief
r

(“PCR”) before the Superior Court of New Jersey, Monmouth County.
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the Prosecutor’s Office was 4 member of the Panel; (2) trial

Warranted g4 new triagl, State v, Locust, 2007 wr 2274949, e
=====_Y¥. Locust

(N.J. App. Div. May 30, 2007), certif, denied, 195 N.g. 420




him or Mr, Amison.




i, Psychiatric and Substance Abuse Experts
ii. Scientific Experts

(R3, Brief of Petitioner—Appellant, State vy. Locust, No. A-1885-
—===-Y. Locust

oral Opinion of November 18, 2005, State v, Locust, 2007 WL
==S==V. Locust
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2274949, *7 (N.J. Super. A.D. Aug. 10, 2007) . Locust then filed
a petition for certification with the New Jersey Supreme Court,
On or about April g, 2008, the New Jersey Supreme Court denied
certification. (Petition at 99 10—11); State v, Locust, 195 N.gJ.
420 (2008} . Locust filed a motion for reconsideration, and on
May 30, 200s, the Supreme Court of New Jersey denied Ssame.
Thereafter, On or about May 27, 2008, Locust fileq this

habeas petition under 28 U.s.c. g 2254, His petition Sets forth

bPetitioner’g inculpatory statements, both because the
Police dig Not honor hisg request to invoke his right to
counsel ang to remain Silent, and becauyse the
Statements wWere the “unattenuated” Product of gp
illegal arrest and involuntary under the totality of

circumstances.

A The triaj court erred in its evident determination
of credibility

B. The poljice failed to scrupulously honor the
defendant’s lnvocation of his right to remain
silent,

C The defendant Was arresteq Without Probable Cause
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ob Ut a juror who once worked for the
Prosecutor’s Office.
C. Trial Counsel was ineffective for not raising at

the'M?randa h

Petitioner when he was told by the Petitioner that
the detectives are lying about Seeing blooqg on his
Clothes.

G Trial Counsel wasg lneffective for falllng to
timely lnvestigate Brian Pisano ang Barbara
Latham




(Petition, Docket entry no. 1-g at pg. 3).

On January 9, 2009, this Court issued an Order to Show Cause

Locust’ g Tesponse, op August 11, 2009, this Court directed that
the State respond to Locust’ g motion for 4 Stay and abeyance of

his federal habeas action, (Docket entry no. 7). On September

—_—
' Mason V. Mevers, 20g F.3d 414 (3q Cir. 2000) .
===_V. Meyers
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Locust fileq a reply on November 6, 2009, (Docket entry no. 17).

On February 24, 2010, Locust alse submitted documentsg Concerning

no. 19y,
On April 13, 2010, this Court entered an Order denying

Locust’ g motion for 4 stay and abeyance of his habeas

pPetition. The State fileq an answer to the petition, together
with the relevant State court record, on May 28, 2010. Locust
filed hisVreply Or traverse on November 4, 2010.
II. FACTUAL BACKGROUND
The factsg of this case Were recounted below ang this Court,
affording the state court’s factuyaj determinations the

dppropriate deference, see 28 U.S.C. § 2254(@}(1}, Wilii Simply

opinion of the Superior Court of New Jersey, Appellate Division,
decided on May 1, 2003, with respect to Petitioner’s direct
appeal from hisg Judgment of conviction ang sentence:

The State charged that defendant robbed Seventy-two year old
Joseph Amison, inp Amison’ g Asbury Park home, after striking




him several times in the head with a hammer, shattering his
skull. Amison died about an hour after the attack.
Defendant was friends with Amison who paid defendant for odd
jobs and oral sex, often loaned defendant additional money
and permitted defendant to stay at his home.

I. The Confession

Shortly after Amison’s body was discovered, the police
investigation led to defendant as someone who had been in
Amison’s house before the murder. The State’s evidence
revealed that at 10:30 a.m., on the morning of the murder,
investigators located defendant and his girlfriend Bernice
Tolbert outside Tolbert’s apartment building. wWhile
defendant was holding a bottle of beer, he did not appear to
the officers to be under the influence of either drugs or

After initially giving a false name to the police, defendant
agreed to speak to the officers back at the station
regarding an unspecified investigation. Upon arrival at the
station, the officers placed defendant in a large
trainlng/conference room and Detective Paul Seitz of the
Monmouth County Prosecutor’s Office read defendant his
rights, obtained a written waiver from defendant, and then
around 11:00 a.m. began questioning defendant regarding his
relationship with Amison.

emotion nor ask about Amison’s condition, Seitz and another
officer also noticed that defendant’s pants and sneakers
were bloodstained. Defendant revealeq that he was a thirty-
two year old unemployed drug addict with a tenth grade
education. During questioning over the next four hours,
defendant was given several breaks, as well as food and
drink.

Defendant insisted that he had last Seen Amison the night
before when he stopped by to borrow money for more drugs.

He claimed to have smoked some crack and drank some beer
before leaving with two fifty dollar bills that had been
given to him by Amison. Defendant further contended that,
after buying more crack and beer, he went to Tolbert’s
apartment, where he remained for the rest of the night,
e€xcept for brief periods when he went out to buy more drugs.
Despite defendant’s revelation that he was a drug addict and
had smoked crack cocaine and consumed alcohol the day
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adjudication of the claim either involved an unreasonable
application of clearly established federal law, or was based on
unreasonable determination of the facts in light of the evidence
before the state court. See 28 U.S.C. § 2254 (d) .

The unreasonableness standards of § 2254 (d) govern only
claims that were “adjudicated on the merits in State Court
proceedings.” 23 Uu.s.c. s 2254(d). “an ‘adjudication on the
merits’ has a well settled meaning: a decision finally resolving

the parties’ claims, with res Judicata effect, that is based on

the substance of the claim advanced, rather than on a procedural,

or other, ground.” Rompilla v. Horn, 355 g, 34 233, 247 (3d Cir.

2004)(citétions and internal quotation marks omitted), reversed

on other grounds sub nom. Rompilla v. Beard, 545 U.S. 374

(2005); see also Rolan v. Vaughn, 445 F.3d 671, 67g (3d Cir.

whatsoever. See Rompilla, 355 F.3d at 247, See also Chadwick v.

Janecka, 312 F.3d 597, 605-06 (3d Cir. 2002), cert. denied, 538

.S, 1000 {20@3)(citiﬁq Veeks v. Angelone, 528 U.s. 225, 237

merits of a claim is entitled to § 2254 (d) deference)). op the
other hand, “[1i]f the petitioner’s legal claims were presented

but not addressed by the state courts, 28 U.s.cC. § 2254 (d) does

not apply.” Rolan, 445 r.3q at 678. See also Hameen v, State of

Delaware, 212 F.3d 226, 248 (3d Cir. 2000) (with respect to claims

16
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Presented to, but unadjudicated by, the state courts, however, a
federal court may exercise pre-AEDPA independent judgment), cert.

denied, 532 u.s. 924 (2001); Purnell v. Hendricks, 2000 wr

1523144, *6 n.4 (D.N.J. 2000).

If the New Jersey courts adjudicated the petitioner’s claims
on the merits, this Court may not grant relief unless either §
2254(d) (1) or § 2254(d) (2) is satisfied. See 28 Uu.s.c. §

2254 (d) . Accordingly, this Court may not grant habeas relief to

New Jersey courts involved an unreasonable application of clearly
established Supreme Court law, See 28 U.s.C. § 2254(d)(1), or was
based on an unreasonable determination of the facts in light of
the evidence presented in the State court proceeding and Adamson
is in custody in violation of the Constitution or laws or
treaties of the United States. See 28 U.S.C. § 2254 (a), {(d) (2).
When the grounds raised in the petition are governed by 28

U.s.c. s 2254 (d) (1), the court must begin its analysis by

Court. See Yarborough wv. Alvarado, 541 U.5. 652, 660 (20045 .

Clearly established law “refers to the holdings, as opposed to
the dicta, of [the Supremes Court’s] decisions as of the time of

the relevant state-court decision.” Williams v. Taylor, 529 u.s.

362, 412 (2000). & court must look for “the governing legal

principle or principles set forth by the Supreme Court at the

17




time the state court renders its decision.” Lockyver v. Andrade,

538 U.S. 63, 71, 72 (2003) .

A decision is “contrary to” a Supreme Court holding within
28 U .s.c. § 225%{d}(1}, if the state court “contradicts the
governing law set forth in [the Supreme Court’s] cases” or if it
“confronts g set of facts that are materially indistinguishable
from a decision of thle Supreme] Court and nevertheless arrives
at a {different} result.,” Williams, 529 U.s. at 405-086, Under
the “‘unreasonable application’ clause of § 2254(d)(1}, a federal

habeas court May grant the writ if the state court identifies the

the prisoner’s case.” Id. at 413, Whether a state court’s
application of federal law is “unreasonable” must be judged
objectively; an application may be incorrect, put still not
unreasonable. ? See id. at 409-10. “The unreasonable application
test is an objective one-g federal court May not grant habeas

relief merely because it concludes that the state court applied

federal law €rroneously or incorrectiy.” Thomas v. Varner, 423

F.3d 491, 497 (3d Cir. 2005} (quoting Jacobs v. Horn, 395 F,3g

92, 100 (3d Cir. 2005)) .

° See also Marshall v. Hendricks, 307 F.3d 36, 71 n. 24 (3d
Cir. 2002y “[Dlecisions of federal courts below the level of the

dscertaining the Teasonableness of State courts’ application of
clearly established Uniteqd States Supreme Court Precedent, ag
well as helpful amplifications of that precedent‘”}{citatiens and
internal quotation marks omitted) .
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Finally, federal Courts are required to apply a “presumption
of correctness to factual determinations made by the state

court.” Id.; see also 28 u.s.c. § 2254 (e) (1) . The Third Circuit

court factual findings can only be overcome by clear and
convincing evidence, See Duncan, 256 F.3d at 196 (citing 28
U.s.c. s 2254 (e) (1)) . Consequently, a habeas petitioner “must
clear a high hurdle before a federal court will set aside any of

the state court’s factual findings.” Mastracchio v. Vose, 274

F.3d 590, 597-9g (lst Cir. 2001).
IV. ANALYSIS

A. Petitioner’s Confession

In his first claim for habeas relief, Locust asserts that
the trial court erred in denying Suppression of Locust’s

inculpatory Statements on three grounds. First, Locust contends

counsel and his right to remain silent. Second, the statements
were the “unattenuateqg” product of an illegal arrest without
probabie case. Third, the statements wWere the result of an
overbearing of hisg will, and consequently, his confession was
invgluﬁtary under the totality of the Circumstances.

These claims Were raised on direct appeal .

19
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.

Right to Counsel andg Right to Silence Claim

On direct appeal, the Appellate Division rejected Locust’ s

claim that the police dig not Scrupulously honor his right to

sel and his right to remain silent. Locust contends that his

request to speak with his mother was anp invocation of these

rights. The Appellate Division found:

In general, the police must “‘scrupulously honor’” 4
Suspect’s right to silence, State v. New Jersey, 151 N.J.
117, 221 {1997)(quoting State v. Johnson, 120 N.J. 263, 282
(1990)), cert. denied, 528 U.S. 1085, 120 S.Ct. 811, 145
L.Ed.2d 683 (2000). a Tequest to speak with a close family
member may be “tantamount” to an invocation of the right to
silence under sSome circumstances. Id. at 222, Defendant
contends his Tequest to speak with his mother was an
invocation of the right to silence and that by continuing
the questioning; the police “"violated the bright-line rule”
of State v. Hartley, 103 N.J. 252, 267 (1986), and his
Statement must be Suppressed as unconstitutionally
compelled. State v. Harvey, Supra, 151 N.J. at 223.

SCrupulous adherence to defendant’ s Tequest to speak with a
family member, the Tequest must pe made for the Purpose of
obtaining advice from 3 trusted family member., See State v.
Brooks, 309 N.J. Super. 43, 56-57 (App. Div.y, certif.
denied, 156 N.J. 386 (1998). 1n other words, the request
must be the €quivalent of g3 direct Statement that defendant
does not wish to continue Speaking with the police or wishes
to obtain advice from the family member before any
interrogation Continues., Id. at 546, Stated another way,
the request must be the €quivalent of 4 fequest to halt the
questioning.

If the police are unsure whether defendant ig asserting a
right to silence, they must either Stop the interrcgation
eéntirely or “ask only questions narrowly directed to

State v, Harvey, SUpra, 151 N.J. at 221, quoting State v.
Johnson, sSupra, 120 N..J. at 284.
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In dSsessing whether the police Scrupulously honored a
defendant’ s right to silence, ga reviewing court must
consider not merely the words Spoken by defendant, but the
full context in which they were spoken. State v, Martini,
131 N.J. 176, 231-32 (1993) ; State v. Brooks, supra, 309
N.J. Super. at 55. Circumstances to be Considered include:
(1) whether defendant haqg ever expressed or exhibited any

indicated or implied in Some way that he Or she wantegd
advice; and (3) whether defendant had signed a waiver form,
See Id. at 55-56.

Here, the circumstances indicate that defendant was not, in
fact, invoking his right to silence. Defendant eXpressly

Moreover, defendant signed Several waiver forms, exXpressly
waiving the assistance of an attorney and his right te
silence. Consequently, We reject thisg argument .

belief that we should reject the judge’ findings, which
largely accepted the State’s account. 7Inp response, we

The Fifth Amendment provides, in part, that no Person “shali
be compelleq in any criminal case to be 5 witness against

himself, » J.5. Const., amend. V. The Fourteenth Amendment !
—===<CQNSL. amend. v

incorporates the Fifth Amendment privilege against self-

P “Re~ denotes Respondentsg” Exhibits, which €ncompass the
relevant state couyrt record in thisg matter,
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incrimination. See Malloy V. Hogan, 378 U.s. i, 8 (1964 In
Miranda v. Arizona, 384 y. s, 43¢ (196s), the Court held that
Te=el8d V. Arizonag

“"without Proper Safeguards the process of in~custody

interrogation -+. Contains inherently compelling Pressures which

srranda
self-incrimination. See Thompson V. Keohane, 516 U.s. 99 (1995) .

“To safeqguard the uncounseled individual’s Fifth Amendment
Privilege against self~incrimination, the Miranda Court held,
Suspects interrogated while in police custody must be told that
they have 4 right to remain Silent, that anything they Say may be
used against them in court, and that they are entitled tg the
Presence of ap attorney, either retained or appointed, at the
interregaticn.” Thom§san, 516 U.s. at 107; Miranda, 384 U.s. at
479.  The Miranda Court outlined the Procedures tg be followed
after the police Provide these warnings. 71f the accused requests
counsel, then “interrogation must cease until an attorney ig

Present » Miranda, 384 yU.s. at 474,




The Supreme Court has not held that the request to speak to

a parent or grandparent ig tantamount to 4 request for Counsel,

V. Scribner, 384 Fed. Appx. 672, 2010 wL, 2545679 (gtn Cir. June

21, 2010y, cert, denied, 131 S.Ct. 524 (Nov. 1, 2010) ; United

States ex rel. Riley v. Franzen, 653 F.24 1153, 1158-62 (78

Cir.) (per curiam) (“[W]e do not believe that [the minor Suspect’s]
Tequest for his father constituted an invocation either of his
right to silence or of his right to Counsel”), cert. denied, 454
U.S. 1067 (1981).

In his petition, Locust €ssentially drgues that hisg version
of the facts are correct and that the trial court erred in
finding the police testimony more Credible. He contends that he
repeated asked to Speak with his mother. He also “vehemently
Maintains that he did in fact make a Tequest for an attorney,”
(Petitioner’s Traverse at Pg. 50). However, s pointed out by
respondents, and as demonstrateq by the state court record,

Locust’ g version of the facts were Iepeatedly tested against the

on direct appeal and on state collatera] review. The trial court

rejected Locust’s arguments in the Suppression motions, Crediting

23
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the State’g Witnesses. Similarly, the jury rejected Locust’ g

contentions, finding him quilty on all counts. On direct appeal,
the Appellate Division deferred to the factual findings of the

trial court and the jury, holding that they were Supported by

Sufficient Credible evidence in the record. (Rrg 29, May 1, 2003
Appellate Division Opinion at Pg. 10). 1p the state PCR
proceedings, the trigl court again rejected Locust’ g Version of
facts ang the Appellate Division affirmed based on its prior
recitation of facts,

Thus, Locust’ g factual allegations in this regard are not

Supported by the record and must pe rejected, As stated above, 3

appellate courts. punn v, Colleran, 247 F.3d 450, 457 (3d Cir.
=Y. Golleran

2001).

counsel for him. Locust wWas not g minor at the time of hig

interrogation. Under the facts of this case, and the totality of




call his mother did not constitute anp invocation of his right to
remain silent or his right to counsel,

Consequently, after carefuyl review of the record, this Court
cannot conclude that the determination of the trial court in
admitting petitioner’s confession resulted in g decision that was

contrary to, or involved an unreasonable application of clearly

facts in reaching its determination that there was no per se

Miranda violation in this regard. Petitioner has failed to

demonstrate that the state court opinions, when evaluated
objectively and on the merits, resulted in an outcome that cannot

be reasonably justified. Matteo, 171 F.34d at 891, Therefore,

Z. Corifession Was the Unattenuated Result of an Illegal
Arrest Made Without Probable Cause

Locust next contends that his confession was unlawfully
obtained as a result of an illegal arrest without probable cause.
This claim was raised on direct appeal, and the appellate court

ruled as follows:




matter would not take too long. According to defendant,
once he dgreed, one of the detectives grabbed him by the
back of his pants and forced him into the back seat of the
police car, though he was not handcuffed. Defendant argues
that his forceful placement jinp the police car was an
unlawful arrest and that his inculpatory Statement was
tainted by the initial illegal arrest,

Generally, evidence Obtained follcwing a violation of
defendant’ s federal or state constitutiona]l rights will pe
excluded as proof against defendant unless it can be shown
that it was obtained in 4 “sufficiently independent” manner
to “dissipate the taint” of the prior illegal conduct.
State v, Johnson, 118 N.J. 639, 651-53 (1990) . “[A]

‘sufficiently an act of free will to purge the primary
taint.’” State v. Chippero, 164 N.J. 342, 353 (2000}(quoting
State v. Worlcck, 117 N.J. 596, 621 (1990)) .

Here, the trial judge concluded that defendant’s appearance
in the police Station was voluntary. She also noted that

notwithstanding the police position that defendant was free
to leave unti] he made his admission, it was “inconceivable”
that they would have actually let hinm leave once they viewed

would have given thenm sufficient probable cause to have
arrested him prior to his admission. Accordingly, the judge
concluded that defendant was Properly in Custody at the time

The judge further ruleqd that, even if defendant’ s Presence
at headquarters could be construed as an unlawful drrest,
his confession was uitimatcly an act of free wil}] and any
taint purged by intervening events. The Jjudge emphasized
that the atmosphere during the detention was not especially
onerous, defendant was not handcuffeq Or otherwise
physically restrained, and the police dig Nnot engage in any
conduct designed to frighten or confuse defendant .
Additionally, the judge noted that defendant made his
admissions after being confronted with not only the
inconsistencies in his statement but also the Supposed proof
- that there was blood on his clothes, Moreover, defendant’ s
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statement came after he had been properly Mirandized on
three occasions. We agree fully with the judge and reject
this argument substantially for the reasons she articulated,
(RE 29, May 1, 2003 Appellate Division Opinion at pp. 10-12).
Locust’s claim essentially asserts a Fourth Amendment

violation. a Fourth Amendment claim must be assessed by

reference to the Supreme Court’sg decision in Stone v, Powell, 428

U.S. 465 (1976), which Precludes habeas review of Fourth
Amendment claims that have been litigated in state court.

[Wlhere the State has provided an opportunity for fulj and

Stone v. Powell, 428 u.s. at 494-95, However, if the State does

not provide any corrective process to redress alleged Fourth
Amendment violations, or where the state does offer a Corrective
brocess and defendant is precluded from using it, federal habeas

review may be warranted. Gates V. Henderson, 568 F.2d 830, 840

{<d Cir. L377), cert. denied, 434 y.s. 1038 {19787 .

Here, it would appear that Locust did raise this Fourth
Amendment claim on direct appeal in state court. The state court
addressed the merits of petitioner’s claim on direct review, but
rejected it for the reasons set forth above. Thus, it is fair to
Say that petiticner’s Fourth Amendment claim concerning the

procurement of Locust’s confession after an allegedly illegal

27




However, even 1f this Court were to assume arguendo that
Locust’s Fourth Amendment claim is not Precluded fronm habeas

review under Stone v. Powell because it yas never litigated, this

of the Fourth Amendment occurs when, “taking into account all of
the circumstances Surrounding the encounter, the police conduct
would ‘have commuriicated to a reasonable Person that he was not
at liberty to ignore the police presence and go about his

business.’ Kaupp v. Texas, 538 U.s. 626, 629 (2003)(quoting

Florida v. Bostick, 501 U.s. 429, 437 (1991) and Michigan v,

Chesternut, 486 U.s. 567, 569 (1988)) . The Supreme Court has
articulated Several examples of Circumstances that might indicate
a seizure under the Fourth Amendment, even where the person did
not attempt to leave, including “the threatening Presence of
several officers, the display of a weapon by an officer, some

physical touching of the rperson of the citizen, or the use of

language or tone of voice indicating that compliance with the

“ In determining the merit, there 18 no need to conduct ap
evidentiary hearing on the matter because the state court record
contains the facts Necessary in making a determination on any
burported Fourth Amendment violation.
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officer’s request might be Compelled,” Kaupp 538 y.g. at 630

(quoting United States v, Mendenhall, 44¢ U.S. 544, 554 (1980) .

In Kaupp, the Supreme Court observed that while certain
Seizures may be justified ©On something less than probable cause

as enunciated in Terry v, Ohio, 392 Uu.s. 1 (1968), “ye have never

detention there for investigative burposes ... absent prcbable

Cause or judicial authorization.’~ Kaupp, supra (quoting Haves V.
24UPp, supra (q 9 Hayes v.

Fl

orida, 470 vu.s. 811, 815 (1985)) . Thus, “involuntary transport

to a police Station for questioning is “sufficiently like
arrés[t]'to invoke the traditional rule that arrests may
constitutionally be made only on probable cause.” Id. (quoting
Hayes, 470 u.s. at 8le).

In Brown v. Illinois, 422 y.s3. 590 (1975), the Supreme Court

held that g confession obtained through custodial interrogation

after an illegal arrest should pe excluded unless intervening
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free will to purge the primary taint” of the illegal arrest. 422
U.S. at 602, The Court observed that-

[i1]f Miranda warnings, by themseives, were held to attenuate
the taint of an unconstitutional arrest, regardless of how
wanton and purposeful the Fourth Amendment violation, the
effect of the exclusionary rule would pe substantially
diluted. See Davis v. Mississimoi, 394 U.s. 721, 726-727,
89 S.cCt. 1394, 1397, 22 L.Ed.2d 675 (1969). Arrests made
without warrant or without pPrcbable Cause, for questioning
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or ‘investigation,’ would be encouraged by the knowledge
that evidence derived therefrom could well be made
admissible at tria] by the simple expedient of giving
Miranda warnings. Any incentive to avoid Fourth Amendment
viclations would be eviscerated by making the warnings, in
effect, a ‘cure-all,’ and the constitutional guarantee
against unlawful searches and seizures could be said to be
reduced to ‘s form of words.’ See Mapp v. Ohio, 367 U:s.
[643] at 648, 81 S.Ct. [1684] at 1687,

Brown, 422 u.s. at 602-03,

The Court further held that the giving of Miranda warnings,

although an important factor, is not the only factor to be
considered in determining whether the confession was obtained by
exploitation of an illegal arrest. The voluntariness of the
statement is a threshold requirement, but the court must consider
the temporal proximity of the arrest and the confession, the
presence of intervening circumstances, and the “purpose and
flagrancy of the official misconduct.” Brown, 422 u.s. at 603~
04.

Similarly, the Supreme Court held in Dunaway v. New York,

442 U.S. 200 (1979) :

“[T]lo argue that the Fourth Amendment does not apply to the
investigatory stage is fundamentally to misconceive the
purposes of the Fourth Amendmert, Investigatory seizures
would subject unlimited numbers of innocent persons to the
harassment ang ignominy incident to involuntary detention.
Nothing is more clear than the Fourth Amendment was meant to
prevent wholesale intrusions upon the personal security of
our citizenry, whether these intrusions be termed ‘arrests’
or ‘investigatory detentions.’” [Davis v. Mississippi, 394
U.S. 721, 726-27 (1969)7].

Brown wv. Illinois, [422 U.s. 59p (1975)7, similarly
disapproved arrests made for “investigatory” purposes on
less than probable cause. Although Brown’s arrest had more

30




of the trappings of 3 technical formal arrest than
petiﬁioner’s, such differences in form must not be exalted
over substance. Once in the police Station, Brown was taken
to an interrogation room, and his €Xperience was
indistinguishable from petitioner’s. Our condemnation of
the police conduct in Brown fits equally the police conduct
in this case:

“"The impropriety of the arrest was obvious; awareness of the
fact was virtually conceded by the two detectives when they
Tepeatedly ackncwledged, in their testimony, that the
burpose of thejr action was ‘for investigation’ or for
‘questioning.’ «+. The arrest, both in design and in
execution, was investigatory. The detectives embarked upon
this €xXpedition for evidence inp the hope that Something

might turn up.” [Brown v, Illinois, 422 U.s. at 605],
===*0 V. Illinois

Dunaway V. New York, 44> U.s. 200, 215-1¢6 (1979) .

In yet another case, Taylor v. Alabama, 457 U.s. 687 (1982),

the Supreme Court held that a confession obtained through a

events did not break the causal connection between the arrest and
the confession. Specifically, the Court rejected the State’s
argument that pPetitioner hag been given Mirands warnings three
times, based on its rulings in Brown and Dunaway. The Court alseo

found that the six hoursg between petitioner’s arrest and

confession and his visit with his girlfriend and male Companion

for five to ten minutes outside the interrogation room was not
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sufficient to constitute an intervening event that would have

Further, the fact that an arrest warrant was filed, based on a
Comparison of fingerprints, did not remove the taint because the

initial fingerprints were themselves the fruit of the illegal

conduct did not cure the illegality of the initial arrest. The
Supreme Court expressly declined to adopt a “good faith”
€xception to the exclusionary rule. Taylor, 457 U.s. at 691-93.
In this case, the%trial court ruled that Locustfs custodial
interrogation did not constitute a seizure without probable
cause. The trial court found that while the police did not
formally arrest petitioner unti] 8:30 p.m., Locust’ s knowledge of
the victim, his initial denial of his involvement, his subsequent

lies and evasions, and the bloodstained clothes would have given

Morever, the trial court concluded that, even if Locust’g
presence at police headquarters could be construed a8 an unlawful
arrest, Locust’sg confession was “ultimately an act of free wil}l
and any taint purged by intervening events.” (RE29)., The trial
judge had observed that petitioner was not handcuffed or

Otherwise pPhysically restrained. The police did not engage in
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(RE29 at Pg. 6).
Finally, this Court finds Locust’ s claim fails on
attenuation grounds. In thig regard, the relevant constitutional
question becomes “whether the connection between the lawless
conduct of the police and the discovery of the challenged
evidence has become so attenuated as to dissipate the taint, ~

United States v. Ceccolini, 435 U.s. 268, 273~74 (1978) . As

Miranda warnings; (2) “[tlhe temporal Proximity of the arrest and
the confession; (3) “the pPresence of intervening circumstances”;
and (4) “particulariy, the purpose and fiagrancy of the official
misconduct .~ Brown, 422 U.S. at 603-04,

Here, the police administered Miranda warnings three times.

There also is No evidence that the police conducted the

interregation in an unconstitutional manner. The police did not
physicaily abuse or mistreat petitioner. Locust was given

several bzeaks, and was cffered food ang drinks during the
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interrcgation brocess. There was a significant gap of more than
8 hours from when Locust arrived at the police station and when
he altimately gave his confession at about 8:3¢ P.m.  Locust was
given dinner before he was arrested and gave his formal
Statement .,

In contrast, Locust argues that he was kept barefoot and he
was tricked by “official~looking Scientific evidence.” The
record and testimony confirms, however, that Locust was without

his shoes for less than an hour. Such 3 short period of time

by the police wil] not, on itsg own, invalidate an otherwise

voluntary confession. See Frazier V. Cupp, 394 U.s. 731

involuntary}, cert., denied, 479 U.S5. 989 {1966, ; United States ex
==2LL. denied ==xbod oltates ex

rel. v. Hall v. Director, 578 F.2d 194 (7= Cir.), cert denied,

439 U.s. 959 {19?8}{affirming district court’s conclusion that

ne effects on defendant of misstatements by police did not

o+
jou

render his confession involuntary}; Henderson v. Hendricks, 2005

WL 3406434, *8 (D.N.J. Dec. 13, 2005};Swain V. Beyer, 1988 WL
=iadll V. Beyer

52249 (D.N.J. May 5, 1988 .
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Therefore, this Court finds that any taint from the seizure
of petitioner for questioning was sufficiently Purged based on
the factors as discussed above. The Fourth Amendment claim is
without merit and will be denied.

3. Petitioner’s Will was Not Cverborne

Locust raised this argument on direct appeal, insisting that the

record shows that he was exhausted, hungry, impaired ang

that had the capacity to Overbear hisg will.

The Appellate Division rejected Locust’s claim. The court

YA Suspect’s waiver of his [or her] Fifth Amendment right to
silence is valid only if made ‘voluntarily, knowingly and
intelligently.’” State v, Adams, 127 N.J. 438, 447
(1992){quoting Miranda [7]). To determine voluntariness, a
Court must assess the totality of the Circumstances
Surrounding the giving of the Statement. State v, Roach,
146 N.J. 208, 227, cert. denied, 519 U.s. 1021 (1996) .

"The fact that the pPolice lie to 4 Suspect doeg not, by
itself, render g Confession involuntary,” State v,

G v,oo13 T 5 1 wr

uailowag, 133 N.o. 631, 655 (1993 . [Ulse of a
psychologically~oriented technique during questioning is not
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Suspect must have been subjected to “very substantiagl”
psychological bressure. 1d. at 656.

That is not what happened here. Defendant, who had normai
intelligence, had prior €xperience with the police and fully
comprehended his situation, as evidenced by his initial
lies. Additionally, there was testimony on which the tria]
judge was fully entitled to rely, indicating that defendant
was provided with food, drink, and Cigarettes while at the
station, that he appeared alert, that he was Mirandized at
least three times, and that he was Nnot mistreated in any
way. The lie by Captain George did not have the capacity to
overbear defendant’s will. It seems more likely that

with the Crime and decided to unburden himself, Therefore,
wWe see no basis to Suppress defendant’s inculpatory
Statement .
(RE29 at pp. 12-13).
Pursuant to the Fifth Amendment right against self-
incrimination and the Due Process Clause of the Fourteenth

Amendment, g4 confession must be voluntary to be admitted into

evidence. See Dickerson v. United States, 530 U.S. 428, 433

(2000) . Miranda provides that the accused may waive his rights,
but must do so “Voluntarily, knowingly and intelligently”.

Miranda, 384 U.S. at 475,

To Summarize, we hold that when an individual is taken
into Custody or otherwise deprived of his freedom by
the authorities in any Ssignificant way and is subjected
to questioning, the privilege against self-
incrimination is jeopardized, Procedural safeqguards
must be employved o protect the privilege and unless
other fully effective means dre adopted to notify the
person of his right of silence and to assure that the
exercise of the right will pe Scrupulously honored, the
following measures are required. He must be warned
prior to any questioning that he has the right to
remain silent, that anything he Says can be used
against him in gz court of law, that he has the right to
the presence of an attorney, and that if he cannot
afford an attorney one wil}] be appointed for him prior
to any questioning if he 50 desires. Opportunity to
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exercise these rights must pe afforded to him
throughout the interrogation. After such warnings have
been given, and such OPportunity affordeq him, the
individual may knowingly and intelligently waive these

Miranda, 384 U.S. at 478-79. The Miranda warnings are g
constitutional requirement, Dickerson, 53¢ U.S. at 444, “"The

requirement that Miranda warnings be given does not, of course,

dispense with the voluntariness inquiry. But .. ‘[clases in

incriminating statement was ‘compelled’ despite the fact that the
law enforcement authorities adhered to the dictates of Miranda
are rare,’” Dickerson, 530 U.S. at 444,

“[Tlhe ultimate issue of ‘voluntariness’ is a legal question
requiring independent federal determination,” and is thus not
subject to the § 2254 (4d) Presumption of correctness. Miller v.

Fenton, 474 u.s. 104, 109-110 (1985) .
The Supreme Court has made clear that g Statement isg
involuntary when the Suspect's "will was Overborne in
such a way as to render his confession the product of
Coercion." Arizona v. Fulminante, 499 U.s. 278, 288,
111 s.ct. 1246, 113 L.Ed.2d 302 (1991). 1n determining
whether 4 statement is voluntary, Supreme Court
precedent requires consideration of "the totality of
all the Surrounding circumstances~~both the
Characteristics of the accused and the details of the
interrogation. " Dickerson v. United States, 530 U.s.
428, 434, 120 S.Ct. 2326, 147 L.Ed.2d 405 (2000)
(quoting Schneckloth V. Bustamonte, 412 U.s. 218, 226,
93 S.Ct. 2041, 36 L.Ed.2d 854 (1973)). These
Surrounding Circumstances include "not only the Crucial
element of police Coercion, Colorado v. Connelly, 479
U.s. 157, 167, 107 s.ct. 515, 93 L.Ed.2d 473 (1986),m
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but may also include "the length of the interregation,
its location, its continuity, the defendant's maturity,
education, physical condition, and mental health.”
Withrow v. Williams, 507 U.s. 680, 693, 113 S.Ct. 1745,
123 L.Ed.2d 407 (1993) (some internal citations
omitted) .

Lam v, Kelchner, 304 F.3d 256, 264 {(3d Cir. 2002y . “{S}ubsidiary

questions, such as the length and circumstances of the
interrogation, the defendant’s prior experience with the legal
process, and familiarity with the Miranda warnings, often require

the resolution of conflicting testimony of police and defendant.

are inapplicable.” Dickerson, 474 U.s. at 117.
In determining whether there has been a valid waiver of

Miranda rights, a court must conduct a two-part inquiry under a

totality of the Ccircumstances standard. Moran v. Burbine, 475

U.S. 412, 421 {1986) . First, the court looks to the
voluntariness of the statement, and whether the waiver was freely
and deliberately given as opposed to being obtained by Coercion,
intimidation, or deception. Id. Second, the court must consider
whether the waiver was “keowingiy and intelligently” made, that
is, whether the accused was fully aware “both of the nature of
the right being abandoned and the consequences of the decision to
abandon it.” Id.

The “totality of the Clrcumstances” approach is the clearly

established federal Standard applied to determine whether there
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has been a voluntary waiver of Miranda rights. a court must take

into account “both the characteristics of the accused and the

details of the interrogation.” Schneckloth v. Bustamonte, 412

U.s. 218, 225 (1973). This approach includes the evaluation of
the subject’s age, education, exXperience, background, and
intelligence, and whether he has the capacity to understand the
warnings given him, the nature of his Fifth Amendment rights, and
the consequences of waiving those rights, the length of

detention, the repeated and prolonged nature of questioning, and

accompanying detention. See United States v. Velasquez, 885 F.2d

1076, 1086 (3d cir. 1989), cert. denied, 494 U.s. 1017 (1990);

United States v. Vasquez, 889 F. Supp. 171, 177 (M.D.Pa. 1995) .

see also Yarborcugh v. Alvarado, 541 U.5. 652, 124 S5.Ct. 21405,

2151 (2004 (the characteristics of the defendant can include the

° In determining the voluntariness of the confession, New

including such factors as the accused’s “age, education and
intelligence, advice as to constitutional rights, length of
detention, whether the questioning was repeated and prolonged in
nature and whether physical punishment of mental exhaustion was
involved.” State v, Miller, 76 N.J. 392, 402 (1978) ; sSee also
State v, Presha, 163 N.J. 304, 313 (20007 .
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defendant’s age, education, and iﬁtelligeﬁce, as well as his
Prior experience with law enforcement) .

Further, “coercive police activity is ga Necessary predicate
to the finding that 3z confession is not ‘Voluntary‘ within the
meaning of the pue Process Clause of the Fourteenth Amendment , ~

Colorado v. Connellv, 479 yU.s. 157, 167 (1986); see also Arizona

V. Fulminante, 499 yU.s. 279, 288 (1991) (a Statement ig

involuntary when the Suspect’s “will was overborne in such a way
as to render his confession the product of coercion”); Lam, 304
F.3d at 264, Absent police Overreaching, which is Causally
related to the confession, “there is simply no basis for
concluding that a State actor has deprived a Criminal defendant

of due brocess of law.” Connelly, 479 U.s. at 164, Thus, beyond

voluntary. See, €:9., Withrow v. Williams, 507 U.s. 680, 693-94

depends upon the totality ot circumstances, including police
Coercion, length and place of iﬁterrogation, the accused’s
maturity, education, physical condition, inteiiigence, and menta]

health, as well as ‘the failure of the police to advise the

bresent during the custodial interrogation”}; Schneckloth, 412
=Lhnecxlioth

U.S. at 226 {the voluntariness of 24 statement may often depend on
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whether the accused’s will was overborne, a question that
logically turns on the characteristics of the accused). The
government “need prove waiver only by a preponderance of the
evidence.” Connelly, 479 U.Ss. at 168,

This Court has carefully reviewed the record and finds that
the totality of the circumstances in this case clearly weigh in
favor of voluntariness, as determined by the state courts,
First, there is no evidence of coercive conduct on the part of
the police. Second, as fully discussed by the Appellate Division
on direct appeal, as set forth above, the trial court determined
that petitioner’s confession was knowingly, intelligently and
voluntarily made.

Having reviewed the relevant state court record, in
particular the testimony and evidence adduced at the Miranda
hearing, this Court finds that petitioner’s statement was
voluntarily and intelligently given.

Locust was given Miranda warnings on three occasions and

stated he understood them and waived them accordingly before he
confessed. His statement was given after he had eaten dinner.
There was no evidence that petitioner was deprived of food,
sleep, or other physical needs that would otherwise serve to
Overbear a person’s will. Nor is there any evidence in the record
to show that the police used unnecessary or Overbearing

psychological tactics to extract a confession from petitiocner.
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education, which would Suggest that he did not understand his
Miranda rights or the consequences of waiving those rights,
Locust alleges that he was impaired but the police testimony
shows that he was alert and responsive, Further, this Court
agrees with the State court that there was no overreaching or
objectiveiy coercive police conduct that would have Overborne
petitioner’s will under the Circumstances here to make

petitioner’s confession involuntary. As stated above, there were

©f an unreasonable determination of the facts in light of the

evidence Presented in the state court proceeding, Williams v.

Taylor, SUpra. The state courts applied the Correct law and
facts in reaching its determination that there was no Miranda
violation, and that the Statement was voluntarily, knowingly and
intelligently given. Petitioner has failed to demonstrate that

the state Court opinion, when evaluated objectively and on the
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merits, resulted in an outcome that cannot be reasonably
justified. Matteo, 171 F.3d at 891, Therefore, the Court will
deny federal habeas relief on this claim because the alleged
viclation of petitioner’s Fifth and Fourteenth Amendment rights
is substantively meritiess,

B. Triail Court Erred in Denying Expert Testimony at Trial

fourth day of trial. Locust claims that the expert would have
testified that Locust was under the influence of cocaine during
his custodial interrogation to contest the police testimony that

Locust appeared to be normal at the time his Statements were

Generally, issues as to the admissibility of evidence are
questions of state law and not subject for federal habeas review.

See Estelle v. McGuire, 502 U.S. 62, 68 (1991); Johnson v.

Rosemeyer, 117 F.3d 104, 112-15 (34 Cir. 1997). See also Keller

v. Larkins, 251 F.3d 408, 4156 n.2 {(3d Cir.), cert. denied, 534

U.S. 973 (2001 . Federal courts must afiford the States deference

®

in its determinations regarding evidence and procedure. Se

Crane v, Kentucky, 476 U.S. 683, 690 (1986). 1t is

well-established that "a state court’s misapplication of its own
law does not generally raise a constitutional claim, The federal
Courts have no Supervisory authority over state judicial

pProceedings and may intervene only to correct wrongs of
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constitutional dimension." Smith v, Horn, 120 F.3d 400, 414 {3d

Cir. 19%7){citations omitted), cert, denied, 522 U.S5. 1109

(1998 .
However, evidentiary rulings may violate due process when

the petitioner "was denied fundamental fairness at trial.”

Hutchins v. Hundley, 1991 WL 167036 at *4 (D.N.J. Aug. 22,

1991}{Wolin, J.) (citations omitted); see also Kontakis v. Bever,

19 F.3d 110, 120 (34 Cir. 1994y, cert. denied, 513 U.S. 881

(1994 ; Lisenba v. California, 314 U.s. 219, 228, 236

(1941)(holding that state court’s evidentiary rulings may form
the basis for habeas relief when they "go infused the trial with
unfairness as to deny due Process of law").

The appropriate inquiry is "whether the claimed error of law

rudimentary demands of fair procedure. Hutchins, 1991 WL 167036

at *4 (citing United States v. pe Luca, 889 r.2g 503, 506 (349

Cir. 1989), cert. denied, 49¢ U.S. 939 (1990))(other citations
cmitted). The Supreme Court has further Stated that "an
Otherwise valig conviction should not be set aside 1f the
reviewing court may confidently Say on the whole record that the
constitutional SLror was harmless beyond a reasonable doupt "

Delaware v. Van Arsdall, 47s U.s. 673, 681 (1986). an error is

not harmless if "it aborts the basic trial brocess or denjes it
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altogether. Hutchins, 1991 wr 167036 at 25 (citing Rose .

Clark, 478 U.S. 570, s7g n.6 (198e6)),

the facts,
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C. Ineffective Assistance of Counsel Claims

Finally, Locust asserts numerous claims of ineffective
assistance of Counsel in violation of his Sixth Amendment rights,.
The “clearly established Federal law, as determined by the

Supreme Court of the United States, ” 2g Uu.s.c. s 2254{d}{1), is

in Strickland V. Washinaton, 466 U. 3. 668 (1984) . Under

Strickland, a petitioner Seeking to Prove a Sixth Amendment
violation must demonstrate that his Counsel’s performance fel]
below an objective standard of reasonableness, assessing the

facts of the case at the time of counsel’s conduct, See id. at

688-89; Jacobs v. Horn, 395 F.3d 92, 102 (3d Cir. 2005) ; Keller
v. Larkins, 251 F.3d 408, 418 {3d Cir.y, gert. denied, 534 U.s.
973 (2001). 716 meet this first prong of deficient performance, a
“convicted defendant making a claim of ineffective assistance
must identify the acts or omissions of counsel that are alleged
not to have been the result of reasonable Professional judgment ., ~
Id. at 690, The court must then determine whether, inp light of

all the Circumstdnces at the time, the identified Errors were so

If able to demonstrate deficient pPerformance by Counsel,

then the petitioner must show pPrejudice, i.e., there is a

“reasonable probability that but for counsel’s unprofessional

8rrors, the result of the proceeding woulg have been different . ~
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Id. at 694, As the Strickland Court explained, “{a}ttorney
@rrors come in an infinite variety and are as likely to be
utterly harmless in a pParticular case ag they are to pe
Prejudicial.” Id. at 693, Thus, the Court held that prejudice
is shown if “there is & reasonable probability that, but for
counsel’s unprofessional Srrors, the result of the pProceeding
would have been different. pa reasonable probability is a4

pProbability sufficient to undermine confidence in the Sutcome,

ineffective assistance of counsel claim. See id. at 697; see

Strickland, 466 U.S. at 697. vIf it is easier to dispose of an
tneffectiveness claim on the ground of lack of sufficient
prejudice, which We expect will often be so, that course should
be followed,” Id.

Locust raiseq his ineffective assistance of counsel claims

in his state PCR proceedings. The state PCR court found that
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adjudicated on direct appeal. In pertinent part, the state pcRr
court noted:

In this case, the Appellate Division has already affirmed
this Court’s rulings with regard to the issue set forth in

his part and although under the guise of anp ineffective
assistance of counsel motion, the motion relies on
adjudication of the issues which have already been decided.
Both trial ang appellate counsel have Zealously advocated
defendant’ s Position that his confession was not voluntary.

established. Aang that is that the issues could not have
reasonably been raised in a prior proceeding, enforcement of
the bar would Occasion fundamental injustice and denial of
relief would result in a constitutional violation.

In this case none of those exceptions apply. 'The
defendant’ s voluntariness argument was raised, litigated and
rejected. The Appellate Division considered his claim that
he was left barefoot. 1p affirming the decision on this,

shoes. This motion was heard with a lot of evidence, four
days, and the motion was denied, The Appellate Division
affirmed.

The balance of defendant’s claims also have been litigated.
The defendant argued that trial counsel failed to raise that
prior to his confession he was forced to stand barefoot on
the cold floor. This argqument Was noted in the Appellate
Division opinion. It stated that the police lying to a
defendant does not render the confession invaiuntary. So
the arguments that his confession was tricked out of him was

mother’s lawsuit, That the confession was held to be
voluntary, again, and the issue was fully explored by trial
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him or the victim found on his clothes and therefore the
police must have planteq it there. However, again, this was
raised and litigated before triaj, So the argument is poth

assistance of counsel, which is really the same argument.,
It’s constantly the Same argument here, He uses the Same
discussions.

For a claim of ineffective assistance of counsel, our Court
has adopted the Standard of review outlined in Strickland v.
Washington, 466 U.S. 668 (1984). 1n order for ga claim of
ineffective assistance of counsel to succeed the defendant
must satisfy a two prong test., First, he must show that the
attorney’s performance dig not meet an objective standard of
reasonable probability that but for counsel’s unprofessional
€rrors, the result of the bProceeding would have been
different.

SO in this case I find that the defendant has failed to meet
both of these Prongs. The defendant’ g mere second guessing
of Strategic decisions made during the Suppression hearing
and the trial, that appellate counse] did not consider
worthy of notice during direct appeal, does not Satisfy thig

mapped out defense. The defendant barticipated in this,
It’s obvious. The defense counsel presented 4 Presentation.
He called Witnesses.

Out on cross and tried to establish another bPerpetrator. gq
he did what he had to do. This was a sound and reasonable
Strategy, especially in light of the overwhelming evidence,




Besides the confession, there was Overwhelming evidence that
the defendant was guilty in this,

I711 just note a fey things. Counsel cross examined

Veronica Smothers. ghe was the sister of Michael Cordiman
(phonetic) and he eliciteq facts that Mr. Cordiman and the
defendant both had drug problems, that they consumed drugs
together. Ang that, 1 think, could have raiseq Suspicions

frequented Mr. Amison’s residence ang obtained money from
him, as well as the defendant .

He cross €Xamined Det . Ferguson about the fingerprint
evidence. He minimized the blood Spatter evidence in
anticipation of the defendant’s Ctestimony. ge also cross
examined Sgt, Donovan ang Det, Cassidy.

He cross exXamined other witnesses, which set g foundation
for his cross eXamination of Brian Pisano. And there is
really nothing before me to show that he didn’t Vigorously
}nvestigate anything here. Just because Brian Pisano
'uitihately decided to testify for the State doesn’t mean
that defense counsel did anything wrong. So I think that
that argument is specious.,

the jury rejected them. So all those things were brought
out. When he Cross examined Brian Pisano he attackeq his

€stablish the fact that Pisano might have committed the
Crime. The Jjury rejected that defense, They heard those
witnesses ang the jury rejected that.,

Also the defendant testified himself. He testifieq as to
what he did, what he said, He testifieq in front of me. He
testified in front of the jury. He told his Story on two
Occasions.

counsel because 5 member of the jury was a former employee
of the Prosecutor’ s office, There was 3 voir dire as to
that. That juror was questioned. 3she Said that she had
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worked for the brosecutor’s office 22 years before that, 1
think it was only for a short period of time.

fair and impartial, There was no Teason to keep her off the
jury.

Also counsel did use his challenges. He challenged numerous
jurors. They were challenged. They were taken from the
jury. So he did not rely on the first fourteen people that
were impaneled,

but there’s nothing -- we can’t go any place from there,

certainly did not Creep into thisg case, that there was no
accumulation of errors.

(RE38, November 18, 2005 pcr Transcript, 17:5—23:24).
Locust appealed from the denial of his PCR petition. The

Appellate Division held:

warrant discussion in a written opinion. R. 2:11~3(e}(2}.
We affirm therefore substantialiy for the reasons stated in
Judge Del Bueno Cleary’s thoughtful and comprehensive ora]
opinion of November 18, 2005. We add only the following

Apart from lacking substantive merit, defendant’s arguments
are brocedurally barred as already adjudicated, Rule 3:22-5,
and to the extent not heretofore decided, as Capable of
being raised and therefore now precluded from review, Rule
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Defendant does not raise any issue based O a constitutional
Principle established by our courts after his conviction ang
subject tgo retroactive application. See State v. Nash, 64
N.J. 464, 474-75% (1974). He does not make claims based on
testimony outside of the trial record that could not have
been raised on direct appeal. Seae State v, Sloan, 225 N.J.
Super. 605, 612 (App. Div.), certirf, denied, 113 N.J. 647
(1988) . Additionally, he does not challenge the appellate
proceedings themselves. See State v. Morrison, 215 N. J.
Super. 540, 544-45 (App. Div.), certif. denied, 107 N.J. 642
{1987 .

Although defendant asserts a claim of constitutional
dimension, Rule 3:22~4(c), in order to come within this
€Xception, defendant must show that his “constitutional
rights were Seriously infringed during the conviction
proceedings.” State v, Mitchell, 124 N.J. at 585-g8¢ (1992¢.
Defendant May not evade the bProcedural bars of Rule 3:22-4

to discover if a constitutional right is truly implicated.
Ibid. Under such SCrutiny, defendant fails to implicate any
constitutional right. Ipig.

Ibid. Defendant has failed to assert any facts that meet
the definition of “fundamental injustice.” Because
defendant had more than ample Opportunity on direct appeal
to assert 311 of the claims he now raises, we are satisfied
that Judge Del Bueno Cleary Correctly determined defendant’ s
claims as brocedurally barred.

Although Judge Del Bueno Cleary correctly found that
defendant’ g PCR petition was procedurally barred, she
nevertheless addressed defendant’ s allegations of
ineffective assistance of trial counsel on the merits.
Before doing so, she rejected defendant’ g contention that he
wWas entitled to ap evidentiary hearing, The judge found
that defendant failed to establish a Prima facie case of
ineffective assistance of Counsel, g condition precedent tgo
entitlement tgo an evidentiary hearing. State v, Preciose,
129 N.J. 451, 462-64 (1992, Thus, the judge thoroughly
reviewed each of defendant’s allegations of ineffectiveness
against the legal requirements to prove an ineffectiveness
claim and determined that defendant had not shown that his
counsel performed below the objective Standard of
Teasonableness set forth in Strickland, supra, and State v,
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Fritz, 105 N.J. 42 (1987). The judge correctly concluded
that defendant failed to establish either that the
performance of his counse] was deficient or that he was
prejudiced as a result of errors in his trial and appellate
counsel’s performance.

(RE44, August 10, 2007 Appellate Division Opinion, at Pp. 6~7).

Lecause ot the lawsuit against the Long Branch police by the
petitioner’s mother; (g) Trial counsel wWas ineffective for
failing to raise that there was DNaA on the petitioner’s clothes
which could not have originated from the petitiocner or the victinm
according to the feport by the State’s own DNA expert; and (7}
Trial counsel Was ineffective for failing to timely investigate

Brian Pisano and Barbara Latham. 1p his amendeq petition, Locust
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also asserts that (8) Trial counse] Wwas ineffective for failing
to file a motion to Suppress clothes which were the product of an
illegal Search and Seizure; (9) Trial counsel was ineffective for
his failure to object to petitioner’g clothes being admitted into
evidence; (10) Trial counsel was ineffective for failing to
investigate why the interrogation and the waiving of his rights

were not video~taped; (11) Trial counsel was ineffective when he

As set forth above, 311 of these claims were raised by
Locust in hisg State PCR pProceedings, More importantly, eacl;
claim was €xamined ang rejected by the State courts. This Court
has carefully reviewed the State court record and finds no error

in the state court rulings. 71p bParticular, addressing each claim ]
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1. Failure to Object to an a1] White Jury

The state PCR court rejected this claim, essentially finding
that Locust failed to show prejudice. The court found: “There
was no showing that because there Was an all white jury it made a
difference in the decision of the jury. (RE38, November 18, 2005

PCR Transcript at 23:12-17y .

not what constitutes €rror. A defendant has no right to g petit
jury composed in whole or in part of persons of his own race,

Batson v, Kentucky, 476 Uu.s. 79, 8s5 (1986). Only purposeful

racial discrimination in jury selection violates a defendant’s

right to equal protection. Batson, 476 U.s. at 86-89, Here, the

Ratson claim, and this claim will pe denied for lack of merit,

brosecutor’s office. He raised this claim in his State PCR
proceedings and the PCR court rejected it. The PCR court
observed that ;3 Volr dire as tqo the juror’s former employment
with the Prosecutor’s office was conducted. The juror stated
that she merely sent out Subpoenas and that she had worked there

for a short period of time 272 years before the commencement of
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trial. The trial court asked the juror if her former employment
would impair her ability to be fair and impartial and she
r'esponded “no.” Therefore, the court found no reason to dismiss
the juror.

It is clear from the state court record that triagl counsel

used his bPeremptory challenges more strategically to strike other

out subpoenas more than 22 years prior to trial. Locust fails to
provide any evidence or argument that but for Striking that
juror, he would not have been convicted.

Accordingly, this Court finds No merit to this claim.

3. Barefoot Claim

Therefore, because Locust can not show pPrejudice, this claim will
be denied for lack of merit,

4. Blood on Clothes andg DNA Claims

ineffective inp failing to argue that the detectives allegedly

were lying about Seeing blood on his clothes, that the DNA could
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have been planted on Locust’s clothes because of an earlier
lawsuit against the Long Branch police by Locust’s mother, and
that the DNA could not have originated from petitioner or the
victim according to the State’s own forensic report.

The state PCR court rejected these claims as without merit
and because they were raised and litigated at trial and on direct
appeal. The court found that even if the police did lie to
petitioner to trick a confession from him, that did not render
the confession involuntary. The issue was raised and litigated
during the trial proceedings, and the confession was found to be
voluntary. Moreover, trial counsel did conduct a thorough and
vigorous cross examination of many of the State witnesées,
including Detectives Coleman and Seitz. At the Miranda hearing,
and again on Cross-examination at trial, defense counsel

questioned Seitz about his knowledge and familiarity with the

"=

lawsuit by Lgcust's moEEer against Long Brancﬁ police. Counsel
also questioned Ferguson, George, Coleman, Seitz and others at
the Miranda hearing and at trial about the selzure of
petiticner’s clothing and shoes, and whether blood was seen on
petitioner’s clothing. The State’s witness, Jackie Higgins, a
DNA analyst, was thoroughly Cross-examined by defense counsel on
the issue of the origin of the DNA samples found on Locust’s
clothing articles. None of these Cross-examinations produced any
probative evidence +o Support Locust’s claims of bias, that DNA

evidence was planted, or that the outcome of the trial woulg have
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been different. In short, Locust has failed to prove both error
(because his allegations of counsel’ g deficiencies are
Contradicted by the recordj or resulting prejudice on these
claims. Therefore, these claims will be denied for lack of
merit,

5. Failure to Timely Investigate Pisano ang Latham

Locust next alleges that trial counsel Was ineffective for

failing to timely investigate Brian Pisano and Barbara Latham.

testified at trial. Censequently, Locust has failed to show any

resulting pPrejudice.

€xamination, Locust does not show how investigating Pisano at ap
carlier {ime wouid have made the Cross-examination effective to
pProve petitioner’sg innocence. In fact, the trial recorg shows
that defense Counsel vig@rously attacked Pisano’s Credibility on

Cross and that defense counsel attempteqd to Portray Pisano as the

thorough Cross-examinations of other Witnesses laid a foundation

for Pisano’s cross~examination, and that there was nothing in the
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trial record to show that defense counsel “didn’t vigorously
investigate” Pisano. The PCR court further ruled that “[jjust
because Brian Pisano ultimately decided to testify for the State
doesn’t mean that defense counsel did anything wrong.” (RE38,
November 18, 2005 pcr Transcript, 21:18*22:8}, Therefore, Locust
again fails to show €rror or prejudice on this claim and it must
be denied for lack of merit.

Moreover, witness selection is entrusted to counsel’s sound

judgment . Government of Virgin Islands v. Weatherwax, 77 F.3d

1425, 1431 (34 Cir.), cert. denied, 519 U.s. 1020 (199s6).

“Attorneys are not required to call every witness Suggested to
them; their eXpertise leads them to choose only the witnesses
likely to assist the case. Indeed, this is brecisely the type of
Strategic decision which the Court in Strickland held to be

protected from second-guessing.” United States v. Ciancaolini,

945 F, Supp. 813, 823 (E.D.Pa. 1996) . Petiticner’s Speculation
at best regarding the testimony of Latham and Pisano does not

State a cognizable claim under Strickland.

6. Failure to File Motion to Suppress Clothing

In his Supplemental claims 1 and 2 of the amended habeas
petition, Locust alleges that trial counsel was ineffective for
failing to file a motion to Suppress his seized clothing or to
object to the clothes being admitted into evidence at trial.
Essentially, Locust asserts an ineffective assistance of counsel

claim based on the failure to have evidence Suppressed under the
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Kimmelman v. Morrison, 477 U.S. 365, 375 (1986) .

Generally, evidence gained through a Fourth Amendment
violation may not be used against a defendant at trial. gee Mapp

V. Ohioc, 367 U.S. 643, 654-55 (1961). This “exclusionary rule”

In Stone, the Supreme Court examined the nature of the
exclusionary rule, which it characterized as a “judicially
Created means of effectuating the rights Secured by the Fourth
Amendment” ang balanced its utility as a deterrent against the
risk of excluding trustworthy evidence and thus “deflect{ing] the
truthfinding process.” 1d. at 482, 490. Finding that, as to
collateral review, the costs of the exclusionary rule outweighed
the benefits of its application, the vourt concluded that, “where
the State has provided an opportunity for full and fair
litigation of a Fourth Amendment claim, a state prisoner may not
be granted federal habeas Corpus relief on the ground that

evidence obtained in an unconstitutional search or seizure was

introduced at his trigy1. ~ Id. at 494,
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Thus, while the federal courts are not deprived of
jurisdiction to hear the claim, they are — for prudentigl reasons
T I'estricted in their application of the exclusienary rule. See

id. at 494 n. 37; see also Marshall v. Hendricks, 307 F.3d 36,

81-82 (3d cir. 2002y, cert. denied, 533 U.s. 911 (2003y .
“"Whether the petitioner actually took advantage of the
OPportunity is irrelevant; SO long as the OPportunity was
available, the bar against raising the Fourth Amendment claims on

collatera] review applies.” Jackson v. DiGuqlielmo, 2006 U.gs.

Dist. LExIS 24516, at *6, 2006 WL, 1147517 (E.D.Pa. 2006)(Citing

Cohen v. Gillis, 2004 U.S. Dist. LEXIS 13904 (E.D.pPa. 2004y,

of a Fourth Amendment claim does not overcome the bar.~ Gilmore

V. Marks, 799 F.2d 51, 57 (3d Cir. 198e6), cert., denied, 479 U.s.
1041 (1987 .

to litigate was denied inp State court, See, e.g., Gilmore, 799
f.2d at 57 {observing that a State’s “failure to give at least
colorable application of the Fourth Amendment constitutional
Standard” might amount to a deniaj of the opportunity for full
and fair iitigation}; Boyd v. Mintz, 631 F.2d 247, 250 (3d Cir.
1980}{assuming, without deciding, that the terp “opportunity”
Simply means providing Procedures by which one can litigate 4

Fourth Amendment claim, ang noting that Stone v, Powell does not
==2lE V. Powell
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that process’”}{quoting Gates v, Henderson, 568 F.2d 830,

Cir, 1977), cert. denied, 434 Uu.s.

in writing, Moreover, defense counsel had argued that the
consent was not lawfully obtained because it ywa

his release. The state courts rejected the claim.

his rights was not video~-taped. The State argues that there is
No constitutional requirement that Such intervie
Moreover, at the time Locust was interrogated,
Jersey siate law fequirement in effec

recordings be made during the custodial interrogat

Suspects. This Court agrees,

Accordingly, where Locust nas failed to demonst
€rror, and has not shown that he would not have been

but for counsel’s failure to conduct an investigation cor
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the video~teping of his interrogation, this claim will be denied

lack of merit,

th
O
I

8. Failure to Argue Poljce Tricked Locust into Confession

Next, Locust contends that his trial counsel Was ineffective
for failing to argue that as g4 routine practice the police trick
people intg signing Pre-typed statements with falsified words
included in the confession that falsely indicates that the
signatory read the Statement . Locust pPresents no evidence to
Support his contention that this alleged police practice is

Ioutinely conducted, or that it was applied in his case. Indeed,

trial and on direct appeal. Furthermore, throughout trial,
defense counsel Cross-examined the police and detective Witnesses
on the alleged “trickery.” And, as stateq previously, the
Appellate Division helq that “the fact that police lie to a
Suspect does not, by itself, render a confession involuntary.”
(RE29, pg. 12).

Therefore, because thig issue as to police trickery was
fully litigated, as set forth above, this Court finds no
deficieney of performance by defense counsel, and pPetitioner has

shown no pPrejudice on this claim to merit habeas relief,

Locust also argues that his trial counsel wWas ineffective

for failing to file a motion Lo dismiss the indictment because it
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was based on lies and “twisted facts” pPresented to the grand
jury.
Generally, deficiencies in state grand jury pProceedings are

not grounds for relief under § 2254, see Lopez v, Riley, 865

F.2d 30, 32 (2d Cir. 1989). This conclusion flows from United

States v, Mechanik, 475 U.S. 66 (1986), in which the Supreme

Court held that a violation of Fed.R.Crim.p. 6(d) (which governs

who may be Present while the grand jury is in session,
deliberating, or voting), discovered only at trial, did not
justify relijef after the petit jury had rendered its verdict.

[T]he petit jury’s subsequent quilty verdict means not

doubt. Measured by the petit jury’s verdict, then, any
error in the grand jury pProceedings connected with the
charging decision was harmless beyond a reasonable

475 U.s. at 70 (footnote omitted) ; sSee also United

Mechanik,
States v. Console, 13 F.3d 641, 671-72 (3d Cir. 1993) (with the

€XCeption of a claim of raciajl discrimination in the selection of
grand jurors, g petit jury’s guilty verdict renders harmless any
Prosecutorial misconduct before the indicting grand jury}{citing

Vasquez v, Hillery, 474 U.s. 254 (1986)) . Thus, to the extent

there were any deficiencies in the grand jury pProceedings, they
Must be considered harmless,

Moreover, Locust has not shown that false information was
Presented to the grand jury, and has completely failegq to

establish any basis for his claim, Therefore, petitioner is not

64




entitled to relief on this claim because it is wholly lacking in
merit.
10, Failure to Hire Expert Witnesses

Finally, Locust argues that hisg counsel was ineffective

State’s Psychiatric ang scientific expert witnesses.
First, Locust argues that counsel should have called an

expert to testify as to Locust’ s mental condition and the effect

call an expert witness, Thomas Kelly, a substance abuse expert,

on the fourth day of trig] but was barred on procedural grounds

(namely, a discovery violation) . (See this Opinion, supra, at
Pp. 43-45) However, Locust fails to show any actual expert

insanity defense. Moreover, defense Counsel exhaustively and
Tepetitively Cross-examined the State witnesses on the issue of
defendant’ s mental state ang his being under the influence of
Cocaine and/or Otherwise intoxicateq during the Custodial
interr@gation 30 as to discredit the confession,

Second, Locust argues that a Scientific €Xpert should have

been calleq with tespect to the DNA evidence. He also Suggests

manner of the victim’s death, Namely, Locust challenges what he
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victim who was killed during his sleep. Again, Locust fails to
show that an eXpert opinion on these issues could have been

presented at trial, and that such opinions woulg have discrediteq

Outcome of the Jury verdict. 1p addition, the trial transcript

shows that defense counsel thoroughly and vigorously Cross-

witness on these issues. Accordingly, this claim fails for lack
of merit,
Therefore, with regard to al} of Locust’sg ineffective

assistance of trial counsel claims, as set forth above, thig

federal law under Strickland, nor did it result in g decision
=2Lrickiand
that was based on an unreasonable determinatien of the facts in

light of the evidence Presented in the state court Proceeding.

Williams v. Taylor, su £d. Locust hasg failed to demonstrate that
—e===dll8 V. Taylor sUpra

the state court opinions, when evaluated objectively and on the

merits, resulted in an Cutcome that Cannot be reasonably
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justified. Matteo, 171 F.3d at 891, Therefore, the Court will
deny federal habeas reljef on these claims because they are
substantiveiy meritless.

D. Cumulative Errors

Lastly, Locust argues that the accumulation of errors
demands g reversal of hisg conviction and a5 retrial. The
applicable test for a “cumulative €rror” habeas claim is whether

the overall deficiencies “so infected the triagl with unfairness

See Hein v, Sullivan, 601 F.3d 897, 917 (9th Cir. 2010)(relying

on Donnelly v. DeChristoforo, 416 U.s. 637, 643 (1974, cert.,

denied, 131 3.Ct. 2093 (Apr. 18 2011y ; Thornburg V. Mullin, 422

F.3d 1113, 1137 (10th Cir. 2005)(similarly relying on Donnelly);

See also Fahy v. Horn, 516 F.3d 169, 205 (3d Cir.

prejudice”}(ciﬁing Brecht v, Abrahamscn, 507 U.s. 619, 637

(1993y) . Simply put, only where the combineq effect of errors
renders a criminal defense “fap less Persuasive than it might

{@therwise} have been” will the resulting Conviction violate due

pProcess, Chambers v. Mississipbi, 410 U.s. 284, 302-03 (1973 .

cumulative errors unless (s)he demonstrates “actual prejudice.”
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See Murray v, Carrier, 477 U.s. 478, 494 (1986) ; accord Fahy, 516

F.3d at 205 (explaining that “actua] Prejudice” must be

carefully examining the underlying record, thisg Court cannot find
any aspect of pPetitioner’s trial Suggesting, singularly or
cumulatively, anything more than a hypothetical POssibility of
Prejudice at best,

More significantly, Locust hag Not shown that his trial

Counsel’s performance was deficient; nor has he satisfied his

Counsel’s Performance was unreasonable, As the PCR court found:
-+ .. defense Counsel really had a strategically mapped
out defense,

[Defense Counsel] eXamined rigorously as to many facts
that could shed a negative light on the State’s witnesses.

overwhelming evidence. Besides the confession, there was
overwhelming evidence that the defendant was guilty inp this.

(RE38, November 18, 2005 PCR Transcript, 20:15—21:3).

Accordingly, this Court finds that Locust’ s claim of Cumulative
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demonstrated Cumulative prejudice, and because he has failed to
make a Substantiagl showing of the denial of 3 constitutional right.

V. CERTIFICATE OF APPEALABILITY

This Court next must determine whether a Certificate of
appealability should issuye. See Third Circuit Local Appellate
Rule 22.2. The Court may issue g Certificate of appealability
only if the petitioner “has made g Substantial showing of the
denial of 3 constitutional right.” 23 U.s.c. s 2253(c)(2). For
the reasons discussed above, this Court’s review of the claims
advanced by petitioner demonstrates that he has failed to make a

Substantial showing of the denial of a constitutional right

CONCLUSION
For the above reasons, this Court finds that the § 2254
habeas Petition must pe denied, and 3 certificate of

appealability will not issuye. An appropriate Order follows.

- CHESLER
United States District Judge
DATED:
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