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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

PETERJ. DENGER,PETERS. DENGER
andKIM MARIE JAFFE,

OPINION
Plaintiffs,

Civ. No. 2:08-cv-03454(WHW)
V.

JOHN L. MERRET(A/K/Al JOHN GARY
MERRITT), PETERHORVAT, GARY
JOHN MERRET (JOHN L. MERRET’S
SON), ELIZABETH MERRETT,JOHN
O’DONNELL, SANFORDN. WEISS,
STEPHENBIEGEL and S & S BUILDiNG
CO.,

Defendants,

and

JOHN L. MERRETT(A/K/A JOHN GARY
MERRETT) andPETERHORVAT,

Third PartyPlaintiffs,
V.

SANFORD N. WEISS and S & S
BUILDING CO.,

Third PartyDefendants.

Walls, SeniorDistrict Jud2e

DefendantsJohnL. Merrett andPeterHorvat (“Defendants”)movefor reconsiderationof

this Court’s August 18, 2011 Opinion and Ordergrantingthe summaryjudgmentmotionof Peter

J. Denger,JohnS. Denger,andKim Marie Jaffee(“Plaintiffs”) anddenyingDefendants’cross-
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motion for summaryjudgment. Plaintiffs opposeDefendants’motion. Pursuantto Rule 78 of

the FederalRulesof Civil Procedure,themotion is decidedwithout oral argument. Having

consideredtheparties’ written submissions,the Court deniesthe motion.

FACTUAL AND PROCEDURALBACKGROUND

The completefactsof this casearesetout at lengthin the summaryjudgmentopinionand

neednot berepeatedhere. A recitationof the relevantbackgroundandproceduralhistory,

however,is in order.

DengerandHorvat formedCourtyardat Jefferson,LLC (“Courtyard”) in 1997to

purchaseanddeveloppropertylocatedin Hoboken,New Jersey. PeterS. DengerCert. ¶ 1.

Dengersuppliedthe entiresumof $925,000to purchasetheproperty. Id. ¶ 2. In May 1998,

DengerandHorvatenteredinto an operatingagreementwith S&S Building Co. wherebyS&S

Building Co. obtaineda 50% interestin CourtyardandDengerandHorvat eachmaintaineda

25% interest. P1. Ex. C, OperatingAgreement;Def. Ex. A, AmendedOperatingAgreement.

Around November2000, Merrett andJohnF. O’Donnell joinedCourtyard. Def. Ex. B,

JoinderAgreement. As a result,S&S Building Co. maintainedits 50% interest,Denger,Horvat,

andMerrett eachhada 15.8%interest,andO’Donnell hada 2.6% interest. Id. Merrett and

HorvatneverpaidDengeranymoneyin exchangefor obtainingan interestin Courtyard. Peter

S. DengerCert. ¶ 7.

In 2005,Denger’shealthwasfailing. PeterS. DengerCert. ¶ 18. His lawyerprepared

promissorynotesfor both Merrett andHorvat totaling$2.5 million. Id. ¶ 10. The $2.5 million

dollarsrepresentedthe equityvalueof Denger’soriginal investmentin the property. Id. Each

promissorynotestatedthat:
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FOR VALUE RECEIVED, the undersigned(“Borrower”), promisesto
pay to the order of PETER J. DENGER AND PETER S. DENGER,
residingat 381 Liberty Street,Little Ferry New Jersey,the principal sum
of Two Million Five HundredThousandandno/i 00 ($2,500,000)Dollars,
without interest.Paymentof the entirebalanceof this Note [$2.5 million]
shall be madewhen the property known as Courtyard at Jefferson,800
JeffersonStreetHoboken,New Jerseyis sold by Courtyardat Jefferson,
LLC, or when borrowersownership interest in Courtyard at Jefferson,
LLC currently 15.8%, is sold or otherwise transferredby Borrower,
whicheveroccursfirst.

P1. Ex. 1. Horvat PromissoryNote; P1. Ex. 2, Merrett PromissoryNote.

Merrett andHorvat eachsignedtheir respectivepromissorynotesin July 2005. Id. On

May 16, 2006, a handwrittenaddendumwasaddedto Merrett’spromissorynote. P1. Ex. 2,

MerrettPromissoryNote. The addendumlaid out a paymentplan in the eventthat condominium

units weresold at Courtyard. Id. The addendumwassignedby Merrett, Horvat, andDenger.

Id.

Although Merrett’spromissorynotecontainedthis addendum,thecondominium

conversionplan neveroccurred. Merrett Dep. 79:7 — 79:9, July 21, 2009. Instead,around

October2007,Merrett, Horvat, Denger,andO’Donnell executeda MembershipInterest

PurchaseAgreement(“MIPA”) for S&S Building Co. to purchasethe remaining50% interestin

Courtyard. SecondAm. Compl.¶31.

On September27, 2008,Dengerdied without havingreceivedanymoneyfrom Merrett

or Horvat in satisfactionof their respectivepromissorynotes. PeterS. DengerCert. ¶ 15; Comp.

¶ 19. PeterS. Denger,Denger’sson, filed suit againstHorvatandMerrett and,on May 27, 2011,

soughtsummaryjudgmentto enforcebothpromissorynotes. Dkt. 73. On June15, 2011,

Defendantsopposedthis motionandfiled a cross-motionfor summaryjudgmentto declarethe

notesunenforceableas a matterof law. Dkt. 78. Defendantsarguedthat the noteswere
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unenforceablebecause(1) therewasno considerationfor thepromissorynotesand(2) the MIPA

containeda supersedingclausethat renderedthepromissorynotesvoid.

On August 18, 2011, this CourtgrantedPlaintiffs’ motion for summaryjudgmentand

deniedDefendants’cross-motionfor summaryjudgment. Dkt. 84. The Court found that the

promissorynoteswereenforceableagainstDefendantsbecause(1) thenotesmemorializedan

antecedentobligationby Defendantsto repayDengerfor his initial investmentin Courtyardand

did not requireanynewconsiderationand(2) the supersedingclauseof theMIPA did not apply

to thepromissorynotes.

On September2, 2011,Defendantsmovedfor reconsiderationof theCourt’sAugust 18,

2011 Opinion andOrder. Dkt. 94. Plaintiffs opposedthe motion for reconsiderationon

September8, 2011.

STANDARD OF REVIEW

Local Civil Rule 7.1(i) allows a partyto seeka motion for reconsiderationwithin 14 days

after entryof thejudgment,anddirectsthe partyseekingreconsiderationto submit“a brief

settingforth thematteror controllingdecisionswhich thepartybelievestheJudge... has

overlooked.” L. Civ. R. 7.1(i) (asamendedby Orderof ChiefJudgeGarrettE. Brown, March 1,

2010). The Third Circuit hasheld that the “purposeof a motion for reconsiderationis to correct

manifesterrorsof law or fact or to presentnewly discoveredevidence.” Max’s SeafoodCafeex

rel. Lou-Ann v. Ouinteros,176 F.3d669, 677 (3d Cir. 1999) (citation omitted).

Reconsiderationmotions,however,maynot beusedto relitigateold matters,nor to raise

argumentsor presentevidencethat could havebeenraisedbeforethe entryofjudgment. Charles

A. Wright, Arthur R. Miller & Mary Kay Kane,FederalPracticeand Procedure§ 2810.1. “A
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party seekingreconsiderationmustshowmorethana disagreementwith theCourt’s decision,

andrecapitulationof the casesandargumentsconsideredby the courtbeforerenderingits

original decisionfails to carrythemovingparty’sburden.” Gutierrezv. Ashcroft, 289 F. Supp.

2d 555, 561 (D.N.J. 2003) (quotingG-69 v. Degnan,748 F. Supp.274, 275 (D.N.J. 1990)).

Reconsiderationwill only be grantedwhere(1) an interveningchangein the law hasoccurred,

(2) new evidencenot previouslyavailablehasemerged,or (3) the needto correcta clearerrorof

law or preventa manifestinjusticearises. North River Ins. Co. v. CIGNA Reins.Co., 52 F.3d

1194, 1218 (3d Cir. 1995).

Becausereconsiderationof ajudgmentafter its entry is an extraordinaryremedy,requests

pursuantto theserulesareto be granted“sparingly” andonly when“dispositivefactualmatters

or controlling decisionsof law” werebroughtto the court’s attentionbut notconsidered.

Yureckov. PortAuth. Trans-HudsonCorp. 279 F. Supp.2d 606, 608-609(D.N.J. 2003);NL

Indus. Inc. v. CommercialUnion Ins. Co., 935 F. Supp.513, 516 (D.N.J. 1996); Peihamv.

United States,661 F. Supp. 1063, 1065 (D.N.J. 1987).

DISCUSSION

Defendantsarguethat the Court shouldreconsiderandvacateits August 18, 2011 Order

grantingsummaryjudgmentin favor of Plaintiffs on the groundsthat the Court overlooked

certainfactual informationandthat thereis an issueof fact asto (1) whethertherewas

considerationfor the promissorynotesand(2) whetherDengerhasalreadybeenpaid in full for

the amountowedto him underthepromissorynotes.

First, Defendantsseekto rearguethe issueof whethertherewassufficient consideration

for the promissorynotes. TheCourt consideredthis issuein its August 18, 2011 Opinion and
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found that thepromissorynotesmemorializedan antecedentobligationby Defendantsto repay

Dengerfor his initial investmentin Courtyardand,as such,thepromissorynotesdid not require

new consideration.Defendants’disagreementwith the Court’s decisionis not a valid basisfor

reconsideration.SeeGeatti v. AT & T , 232 Fed.Appx,.101, 104 (3d Cir. 2007)(“Appellant’s

disagreementwith the outcomeof theDistrict Court’s opinion is not theproperbasisfor a motion

for reconsideration.”);Claycombv. Playtex,363 Fed.Appx. 152, 153 (3d Cir. 2010) (“mere

disagreementwith the outcomeof theDistrict Court’s opinion is not theproperbasisfor granting

a motion for reconsideration.”).

Second,Defendantsseekto rearguethe issueof whetherthepromissorynotesare

enforceableunderthenewtheorythat the noteswereconditioneduponthe occurrenceof a

condominiumconversion. This argumentfails for two reasons.First, Defendantsarebarred

from raisingthis argumentbecauseit wasnot presentedto the Court with their original motion

for summaryjudgment. Second,evenif Defendantshadraisedthe argumentin a timely manner,

it is without merit, asthe promissorynotesandthe addendumcontemplatethat the obligationto

pay Dengerwould occureitheruponthe transferor saleof theborrowers’ (i.e. Defendants’)

propertyinterestor, pursuantto the addendum,the conversionof Courtyardinto a condominium

unit. SinceDefendants’interestin Courtyardwas sold in October2007to S&S Buildings Corp.,

theobligationsof theborrowersmemorializedin thepromissorynotesbecamedue.

Third, Defendantspresentthe new argumentthat Dengerhasalreadybeenpaid in full for

theamountsowedto him underthepromissorynotes. Defendantsassertthat the Court

overlookedtwo paymentsthat Dengerreceivedin the amountsof $375,000.00and$750,000.00

in connectionwith the constructionof a 160-unitapartmentcomplexon Courtyard. JohnMerrett

Cert. ¶ 14-17. The only mentionof thesepaymentsis in the Certificationof JohnMerrett, which
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wassubmittedwith the Defendants’cross-motionfor summaryjudgment. Plaintiffs deniedthat

Dengerreceivedthesetwo payments.PeterS. DengerSuppi. Cert. ¶ 4-5. alsoPeterS.

DengerCert. ¶ 14 (“At no time havethepromissorynotes...beensatisfied.”).

Defendantsneverdiscussedthesepaymentsin their brief for summaryjudgment. Even

thoughPlaintiffs specificallystatedin their summaryjudgmentmotion that Dengerwasnever

reimbursedfor his initial investmentin Courtyard,Defendantsneverarguedthat thesealleged

paymentsof $375,000.00and$750,000.00weremeantto reimburseDengerfor the amounthe

wasowedunderthepromissorynotes. Instead,Defendantsarguedthat thepromissorynotes

werenot enforceablebecausetheywerenot accompaniedby new considerationandbecauseits

temisweresupersededlaterby MIPA.

Defendantsarebarredfrom putting forth the new argumentthatDengerhasalreadybeen

reimbursedfor thepaymentsdueto him underthe promissorynotes. New argumentsthat could

havebeenraisedin Defendants’original motion areinappropriategroundsfor reconsideration.

Mondelli v. Deizotti, 2011 WL 2517254,at *3 (D.N.J.,2011); Lopezv. CorrectionalMedical

Services,2010WL 3881212,at *2 (D.N.J. 2010); BapuCorp. v. ChoiceHotels Intern., Inc.,

2010WL 5418972,at *2 (D.N.J. 2010);Nuckel v. Boroughof Little Ferry PlanningBd., 2005

WL 3196583,at *4 (1’J.J.Super.A.D.2005) (“New theoriesof liability or defensearean improper

basisfor a motion for reconsideration”).The allegedfact thatDengerreceivedtwo paymentsin

early2007 that weremeantto reimbursehim for theobligationsdueto him underthe promissory

noteswasknown by Defendantswhenthey filed their original cross-motionfor summary

judgmentandshouldhavebeenincludedin their brief.

Defendantsdo not basetheir requeston a changein the law, newly discoveredevidence,

or clearlegal errorby the Court. Defendants’motion for reconsiderationdid not addressthe
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standardfor reconsideration,regurgitatedargumentsmadein their original motion for summary

judgment,andimproperlypresentednew arguments.Defendantscould haveaskedtheCourt to

considerwhethertheamountsowedto Dengerunderthepromissorynoteswerealreadypaid to

him in their original summaryjudgmentpapersbut chosenot to do so. A motion for

reconsiderationis not thepropertime to raisethis alternativeargumentbeforethe Court.

CONCLUSION

Defendantsmotion for reconsiderationis denied.

November16, 2011

Is! William H. Walls
United StatesSeniorDistrict Judge
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