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DEBEVOISE, Senior District Judge

This consolidated action incorporates thgeparate cases: Nye, et. al. v. Ingersoll Rand

Company Civ. No. 08-3481, Brown, et..al. Ingersoll Rand Compangiv. No. 08-4260, and

Bond, et. al. v. Ingersoll Rand Compai@iv. No. 08-5371. Plaintiffs, who number over one

hundred, are each former employees of the $&reRand Company (“Dresser-Rand”), a former
subsidiary of Defendant IngeisRand Company (“Ingersoll Rangd"Plaintiffs allege that
Defendant breached the terms of a Sales Incentive Plan (“2000 SIP”) when it failed to pay them
benefits due upon the sale of Dresser-Randemant claims both that the 2000 SIP expired
prior to the sale and that lagreeing to a new incentive pléhe “2004 Plan”) Plaintiffs
surrendered their rightsnder the 2000 SIP. The Court has granted summary judgment as to
liability against Defendant withespect to all but three ofdtplaintiffs. (Doc. Nos. 355, 529).
The claims of the remaining plaintiffs anetbalculation of damages remain for a jury.

Presently before the Court are multiple raons concerning the upcoming trial. Plaintiffs
have filed a motion to bifurcatedhrial (Doc. No. 546), and a motiomlimine to exclude
testimony and evidence concerning the 2004 RRoc. No. 564). Defendant has filed a motion
inlimine to bar discussion of theags sale price of Dresser-Rand for the purpose of computing
damages. (Doc. No. 566). For the reasons sdt fmtow, Plaintiffs’ motion for bifurcation is
DENIED. Plaintiffs’ motion to exclude th2004 Plan is GRANTED. Defendant’'s motion to
exclude the gross sateice is GRANTED.

. BACKGROUND

The facts of this case stem from effdsysingersoll Rand to sell Dresser-Rand, a former

subsidiary. The facts of the case &ng familiar to the parties and are discussed at length in this

Court’s prior Opinions. See.q, Doc. No. 355. The relevant facts are as follows.



In early 2000, Ingersoll Rartegan to solicit buyers f@ subsidiary corporation,
Dresser-Rand. To improve performance at DreBsend and obtain the bgsbssible sale price
for the company, Ingersoll Rand adopted thiesSlcentive Plan (“2000 SIP”) (Doc No. 366-
3).! The 2000 SIP was meant “to reward keyptayees for their contributions toward
maximizing [earnings] and consequently, a déd&rzale price for Dresser-Rand Company.” It
did so by providing Sale Value Units (“SVUs”) $elect employees that would trigger payments
from Ingersoll Rand once Dresser-Rand was sidi@. size of the payments increased linearly
with the ultimate sale price, in@rdance with a predetermined formula.

Awards under the 2000 SIP are calculatethenbasis of a payout function which
rewards sale prices above “$500Midt of retained liabilities arghle expenses.” Payouts begin
at $1.25 per SVU and increase to $13.58 at BB0@&nd $38.24 at $800MM. The sale price is
subject to several modifications. In addittorreductions for bankdéees and liabilities
transferred to Ingersoll Rand, tB800 SIP also provides that ‘jg sale of any major Dresser-
Rand assets prior to the complete sale of thegamy will be included in the overall net sale
price. This overall net sale price will beed to determine the value of an SVU.”

In spite of high hopes, subsequent effortseth Dresser-Rand indtlly failed. When the
company could not be sold by the end of 2088¢tsoll Rand temporarily abandoned its sale
efforts. Years past without significant attematsnarket the subsidiary to potential buyers.
Then, in 2004, Ingersoll Rand received an linged offer from a would-be acquirer, First
Reserve. In light of this new offer, managemmstarted the sales process and instructed its

agents to formulate a deal.

! This Opinion discusses many motions va#parate certificatiorend exhibits. To
prevent ambiguity the Court will, whepossible, cite to docket entries.



In spite of the intergning years, executives at IngatfkRand were cognizant of 2000 SIP
and the payout schedule that it mandated gad® While management wanted Dresser-Rand
employees to continue to work hard and b@rsisser-Rand’s financial performance, it also
wished to limit the amount of money that it wouldrequired to pay in the event that a sale was
consummated. In addition, Ingelid&and did not want the defeoti or retirement of critical
employees to jeopardize the sale. In this veigetsoll Rand devised a new incentive plan (the
“2004 Plan”). Various materials were prepared for Ingersoll Rand executives which highlighted
the thrift of the new arrangemierelative to the 2000 SIP.

Ingersoll Rand announced thens of the 2004 Plan in a letter distributed to Dresser-
Rand employees at a July 16, 2004 meeting. Othelasil@tters were sent to a broader group of
employees on August 26, 2004 (the “Henkel Letteis"@ach letter, Ingeadl Rand claimed that
the 2000 SIP was no longer in effect, writingttfthe sale value units awarded for 2001, 2002
and 2003 have expired, as halerights under that plan.” The Henkel Letters promised cash,
bonus opportunities, and in some cases stock opfmmsnployees who elected to enroll in the
2004 Plan. The letters required tleeipients to sign and retuthe letters promptly or they
would not be eligible for the benefits. Howevm portion of the lettersuggested that the
recipients were giving up any righby enrolling. All of the NyéPlaintiffs signed and returned

the Henkel letters. All of the BrowRlaintiffs except for Arthur Titus, William Rostan, and

Gregg Johnson also signtte Henkel letters.
On October 31, 2004, Ingersoll Rand sold Dresser-Rand to First Reserve for

approximately $1.2 billion. After the sale wiaalized, Ingersoll Rand paid Dresser-Rand

2 Titus, Rostan, and Johnson left DressendRaell in advance ahe Henkel letters—
Titus and Johnson in 2003 and Rostan in early 2004.



employees the benefits due under the 2004 Plan, totaling approximately $23.5 million. In
addition, approximately $11 million in stociptions vested early due to the sale.
In 2005 Ingersoll Rand enteredaditigation with a numbeof employees who had left

the company prior to theale date (the “Antotirand “Barnett actions) (Ingersoll Rand

Company v. Barnett, et.abnd Antoun, et. al. v. Ingersoll-Rar@onsol. Civ. No. 05-1636

(DRD)). The_Antourand_Barnetplaintiffs claimed that the 2008IP had not terminated and that

as retirees, they were entitled to pro-ratedefits under the plan. On October 26, 2006, this

Court ruled that the 2000 SIP hiadt expired and that the Barnatid AntounPlaintiffs were

each “retirees” as contemplated under the agreement. Following the decision, on January 15,
2008, both cases were dismissed pursteaa confidetial settlement.
The consolidated action currentigfore the court assertarhs for breach of the same

agreement that was at issue in Antaund_Barnett— the 2000 SIP. However, unlike the retirees

in Antounand_Barnettmany of the Nyend_Brownplaintiffs worked for Dresser-Rand until it

was sold Ingersoll Rand contendsahthe 2000 SIP expired prior tioe sale of Dresser-Rand

and that in any event, the Plaintiffs sundered any right to payent under the 2000 SIP by
accepting payments under the 2004 Plan. On October 25, 2010 and May 10, 2011, the Court
issued a set of Opinions and Orders grangumgmary judgment with respect to liability on

behalf of each of the Bondllye and Brownplaintiffs except for Titus, Rostan, and John$on.

3 In contrast, the BondAction involves indiviluals who worked for Dresser-Rand at the

time that the 2000 SIP was promulgatedIbtitthe company prior to the sale.

4 The October 25, 2010 Opinion held that the Bptaintiffs were retiees as contemplated
under the terms of the 2000 SIP. (Doc. No. 355). The May 10, 2011 Opinion held that the 2000
SIP had not expire@nd that the Nyand_BrownPlaintiffs were not estopped from collecting on

it by virtue of their acceptance tife 2004 Plan. (Doc. No. 529). The status of Plaintiffs Titus,
Rostan, and Johnson and the appropriate measdeeages for all Plaintiffs were held to

require the adjudication of dismat issues of material fact..Id




Trial of this matter is currently scheduled @ctober. In preparatiofor trial, the parties
have filed a series of motions concerninggtracture of the proceedings and the scope of
permissible argumentPlaintiffs have filed a motion to bifurc&tene trial, in effect seeking to
obtain a damages verdict before the presentatiewidence concerning paitial Ingersoll Rand
liability to plaintiffs Titus, Rostan, and Johnson. Pldisthave also filed a motiom limine
seeking to preclude Ingersoll Rhfrom arguing that payments depursuant to the 2004 Plan
may be deducted from damages owed under@d8 3IP. In turn, Defendant has filed a motion
in limine seeking to bar any argument that the promlue of an SVU under the 2000 SIP should
be calculated using a “gross salecptirather than a “net sale price.”

. DISCUSSION
A. Rever se Bifurcation

Under Rule 42(b), a court is empowered to &ord separate trial of one or more separate
issues, claims, crossclaims, canstaims, or third-party claimsh circumstances where it will
maximize “convenience”, “avoid prejudice”, orXjgedite and economize” the resolution of the
case. While the organization of trial is withive broad discretion of ¢hcourt, the advisory
committee notes to Rule 42 caution that “separaifassues for trial is not to be routinely
ordered” and encourages bifurcation only “nénexperience has demonstrated its worth.”

Advisory Committee Note to the 1966 andment of Rule 42(b), 39 F.R.D. 113.

° The parties have, appnogtely, filed many morén limine motions than those discussed

here. The remaining motions, most of whicmcern the admissibility of expert testimony, will

be argued and adjudicated closetrial. The parties have agretwit the current crop of motions
contain those which bear most on their trial preparation and from which they will derive the most
benefit from a swift decision.

6 Strictly speaking, Plaintiffs’ style their moti as one for “reverse bifurcation” of the
trial. Reverse bifurcation is “the inevitaléfuscatory jargon coined by lawyers and judges to
describe the trial of a case where damages areglisbtzd first and liability second.” In re Report
of Advisory Group for the United States Distri@purt for the Districof Maine Appointed

Under the Civil Justie Reform Act of 19901993 WL 30497, *52 (D.Me. Feb 1, 1993).




Courts considering bifurcation of the tyramjuested here, where damages are established
before liability is found, haveharacterized the proceeding as “extraordinary”, and “drastic.”
Consequently, while so-calledvesse bifurcation has found sori@or in the arena of complex
personal injury torf§ it remains relatively uncommon in ordinary litigatidn.

A party seeking bifurcation “has the bundef demonstrating #t judicial economy
would be promoted and that no party wouldobgjudiced by separataals.” Princeton

Biochemicals Inc. v. Beckman Instruments Jd&0 F.R.D. 254, 256 (D.N.J. 1997). Bifurcation

is appropriate “where there will be little alep in testimony and evidence between the two
proceedings, where the issues to be decidedhbtite complex and the factfinder is likely to
become confused, where bifurcation will promsg¢¢tlement, and where a single trial will cause

unnecessary delay.” Rodin Properties-Shida#l v. Cushman & Wakefield of Pa., Inel9

F.Supp.2d 709, 722 (D.N.J. 1999).
Plaintiffs advance five arguments in favorre¥erse bifurcation. First, Plaintiffs argue

that the issues of liabilityral damages are fundamentally distinct and are unlikely to involve

! Seee.qg, Campolongo v. Celotex Cori81 F.Supp. 261, 262 (D.N.J. 1988) (“The
magnitude of the problem invites the emplmnt of extraordinary case management
techniques”); Walker Drug Co., Inc. v. La Sal Oil C&72 P.2d 1238, 1245 (Utah 1998) (“To
our knowledge, so drastic a technidwaes never been employed in Utah.”).

8 Seee.q, Borman v. Raymark Industries, In860 F.2d 327 (3d Cir. 1992) (reverse
bifurcation in asbestos case); Atme. Armstrong World Industries, Incl1 F.3d 957 (10th Cir.
1993) (same).

o Walker Drug Co.972 P.2d at 1245 (“reverse bifuricatt is much less common and has
been used only rarely in complex asbestoateel litigation”);_Moss v. Associated Transport,
Inc., 344 F.2d 23, 25 (6th Cir. 1965) (“Some look uploam practice as but another procedural
‘gimmick’ designed to assist current judicetforts to mass produce dispositions of pending
cases, but which merely multiplies the burdenitightion. They feel that the occasional good it
produces is greatly outweighed by the dangemdirness being visited upon litigants who from
right motives prefer to try theguits in the traditional fashion.”).




substantial amounts of the same evidenacgitmress testimony. (Doc. No. 545 at 3-4). Second,
Plaintiffs argue that a damagy&rial might encourage settlenteobviating the need to hold a
liability trial at all. 1d. at 4. Third, Plaintiffcontend that Ingersoll Rand effectively waived its
right to object to reverse bifcation by moving for a bifurcateddf before this Court's May 10,
2011 summary judgment decision. FEburth, Plaintiffs argue thablding a single trial will
“unnecessarily delay” the case for the 127 pl&#sfor whom liability has already been found.
Id. Last, Plaintiffs caution that an integratedltpases a “very real” riskf juror confusion due
to the complexity of the issues involved. & 9.
None of these arguments are persuasive, p&tlg in light of the prior submissions of
Plaintiffs in connection witlbefendant’s earlier motion forfoircation. (Doc. No. 491). For
example, on the issue of jury confus Plaintiffs peviously wrote:
Counsel is[sic] this case are assuredlg &b present their testimony in such a
way for the jury to understand how it dieg to either liabily damages or both.
Indeed, IR's able counsel has already detnatesl its ability to do so in its brief
on bifurcation which cogently explains their view as to which witnesses will be
testifying on which issues. Plaintiffedgnsel are likewise confident of their
ability to avoid jury confusion and to pex# their case in such a way that the jury
will understand which evidence pertaindi&bility, which evidence pertains to
damages and which evidence pertains to both.
(Doc. No. 506 at 12’

Since counsel wrote those words, the resolutiomultiple matters on summary judgment have

rendered this case less complicated and cargusiot more. As such, Plaintiffs’ claim that

bifurcation is necessary to prevent juror amidn rings hollow. Moreover, any substantial

10 Plaintiffs argue that Defendahas also altered its position, having once advanced many
of the same arguments in support of bifurcatiat Blaintiffs now advance in support of reverse
bifurcation. (Doc. No. 545 at 6, 7, 9). But aamgumentative chicanery by Defendant is
irrelevant. Defendant is not reged to prove that an ordinaryat of all claims is preferable—
rather Plaintiffs have “the bden of demonstrating that juitll economy would be promoted

and that no party would be prejudiceddgparate trials.” Princeton Biochemica&) F.R.D. at
256.




alteration of the natural order aftrial, particularly one which requires the jury to render partial
seriatim verdicts may itself be a source of cormfngr error. In settinthe order of presentation,
the Court is obligated to avordcourse to complex jury institions “capable of confusing and

thereby misleading the jury.” Unitégtates v. Fischbach and Moore, |50 F.2d 1183, 1195

(3d Cir. 1984).

Nor do Plaintiffs demonstrate that signifitéime or money could be saved by slicing the
trial apart and suturing it back together. Athi@eshold matter, alterg the order in which
witnesses are called or documents are presentatdikely to change the total time necessary to
introduce such evidence to thuey. Indeed, the “background” information concerning Ingersoll
Rand, Dresser-Rand, Plaintiffs, and the 2000rgiéessary for the jury to understand the
damages evidence may overlap substantially kathlity evidence, rsulting in duplicative
testimony later in the trial. And d¢ine is no reason to believe tlaatlamages verdict will lead to
complete settlement. Plaintiffs Titus, Rostamg dohnson face serious challenges to their claims
against Ingersoll Rand. Plaifis offer no real reason whngersoll Rand would abandon
potentially meritorious defenses evadter a significant damages verdict.

In addition, Plaintiffs’ argment that “a single trial which addresses damages for all
Plaintiffs and SIP-eligibility for 3 Plairffis would cause unnecessary delay for 127 of 130
Plaintiffs” also strains credulity. As counsel are well aware, notieeoplaintiffs are likely to
recover until post trial motions and/or appesks complete, none of which will be commenced
until after all jury findings are made, no matteg tirder in which they are requested. And even
if damages were forthcoming on the day of werdhe liability evidence concerning plaintiffs

Titus, Rostan, and Johnson would delay payment by days, not weeks.

10



Plaintiffs’ arguments are unaliag and their solution risks me problems than it solves.
Plaintiffs’ motion to bifurcate the trial is DENIED.
B. Grossvs. Net Sale Price Calculation

Plaintiffs seek to argue that the gross galee should be used byealury in calculating
the value of each SVU and consequently the damages owed to Plaintiffs under the 2000 SIP.
Defendant opposes the introduction of any arguroeatvidence concerning the gross sale price
of Dresser-Rand, arguing that the plan valuexgicitly based upothe net sale price.
Defendant has movad limine to bar any argument or evidenby Plaintiffs on this issue.

The 2000 SIP contains a section detaihiogv the dollar value of each SVU may be
determined upon the sale of DressendRal hat section states as follow:

PERFORMANCE MEASUREMENT

The value of the Dresser-Rand Sale Incentive Plan is based on one component;
the net sale price of Dresser-Rand Conypd he threshold net D-R sale price for
the success pool payout curve to stayinpent above a base of $1.25 per SVU is a
sale price of $500MM net of retained liabds and sale expenses as determined
by Ingersoll-Rand Controller's office. Thpayout curve starts with an SVU value

of $1.25 that will be paid for any sales v&alohe payout is only for a successfully
completed sale as' determined by IR of Dresser-Rand Company.

The success pool (payout curve) getetavill be paid based on the N#bceeds
from the sale of D-R as summarized below:

= Gross Selling Price/Proceeds
» Less all transaction fees; such as:
= Fees paid to investment bankers
= Amounts paid to bankers or others to finance the sale
= Other transaction fees
= Less any liabilities associated with®that are assumed by Ingersoll-Rand
Company

Note: In the event IR accepts a note recewablother equity as part of the sale it
will have no consequence on the above calculation of net proceeds.

The relationship between sale price #melvalue of an SVU is linear. Chart 1
describes the payout curve for this component.

11



2000 SIP (Doc. No. 566-3 at 1).

This provision unambiguously provides thaflsvalues are calculated based on “the net
sale price of Dresser-Rand Coamy.” As Defendant points out its brief, the word “net”
appears seven times and is even capitalindcduaderlined for emphasis. (Doc. No. 566 at 2).
There is absolutely no language in the agre¢migggesting that payouts should be calculated
based on the gross sale price. The word “grappears only in referee to how the net price
should be determined.

Finding that words fail them, Plaintiffstampt to argue almost exclusively through
pictures. The sole basis for Plaintiffs’ argurnérat they should be permitted to calculate
recoveries based on the gross sale price of Dr&mad is a chart that appears on the last page

of the 2000 SIP. That chart, illustrating the 200B Sayout curve, is reproduced in total below.

~ Ingersoll-Rand Company
Dresser-Rand Sale Incentive Plan
Payout Curve

45
— 40
R 35 -R Sales Pricaof = 4,'#"33.24
ol SE50MM vields a price
':-:':- 30 of $19.75 per Sale Value |
2254 o 35.91
S 20 .
= 15
e 10 /’. B.SSH
@ slys. 742
K 1.25 -

4I5fl 500 550 600 650 700 750 800 850
D-R Sale Price ($5MM)
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Plaintiffs assert that becaues chart does not contain the nddnet,” the jury should be
permitted to ignore the seven atliees that the 2000 SIP explicittyates that the payout curve
is to be calculated net of all transaction fees assumed liabilities. This position is not credible.
Like many charts, the above graphic contaimaenous abbreviations and simplifications. For
example, Dresser-Rand is abbreviated “D-R,” and “million” is abbreviated “MM.” But the use of
commonsense abbreviations to ntlag terms of a written contraictto a visual chart does not
itself create ambiguity in the contract. The ¢hmer more suggests thiaross price” is the
intended benchmark than it suggests that the sale price of some hypothetical “D-R, Inc.” should
be the relevant guidepost or that SVU compensatiéiaintiffs is to be paid in hundredths of a
chocolate candy treat.

Plaintiffs also point taleposition testimony, witness certdigons, and Ingersoll Rand
documents which purportedly bolster their arguntlkat the parties “intended” the gross sale
price to be the starting point for 2000 SIP béreAs the parties are well aware, extrinsic
evidence may not be used “to vary the [writtesrins” of an unambiguous agreement. Conway

v. 287 Corporate Center Associgt#87 N.J. 259, 269-270 (2006). Basten consideration of

this evidence does not change the result. Gtwrt has reviewed thexhibits submitted by
Plaintiffs and finds nothing on which a jury couydcbperly conclude thdhe parties intended to

use the gross sale price rather than thé™net.

1 The “evidence” submitted by Plaintiffs consikisgely of documents and testimony in
which Ingersoll Rand employees refer to the gailee when discussing estimated payouts under
the 2000 SIP without specifying wihetr the gross or net salaqgar is intended. This is not
surprising, given that sale expensgeshis sort of tansaction are often: \mall in comparison

to the total sale price; and (2) difficult to estite in advance of theading. Nor is it incumbent

on Ingersoll Rand employees to use legally igeelanguage in all internal documents and
communications.

13



Under Rule 403, evidence, “may be excludet$ probative value is substantially
outweighed by the danger of unfaieprdice, confusion of the ises, or misleading the jury, or
by considerations of undue delay, waste of tiata)eedless presentation of cumulative
evidence.” Fed. R. Evid. 403. The Rule directsc¢burt to perform a “cost/benefit analysis”
concerning the likely proper and improper usethefproffered material and exclude evidence
where “its probative value is not worth th@plems that its admission may cause.” Coleman v.

Home Depot, InG.306 F.3d 1333, 1344 (3d Cir. 2002). In thsn, it is possible that argument

concerning the gross sale price of Dresser-Ragthtmi cloaked in the veneer of expert opinion
and zealous advocacy, confuse or mislead thegsitp the appropriate measure of damages.
Given the tenuous nature of the evidence, the hilaly outcome is that these arguments will
simply waste time in what already promises t@abengthy and complicated trial. But in either
case, the probative value of the evidenaaiimal and substantially outweighed by the
potential for prejudice, confusion and wasteiwfe. Defendant’s motion to bar evidence or
argument that SVU value is based on thesgrsale price of [@sser-Rand is GRANTED.
C. Admissibility of the 2004 Plan

Throughouthis litigation, Defendant has attempted to avoid payment on the 2000 SIP by
invoking the 2004 Plan. Defendant has alternatiecbyracterized the 2004 Plan as evidence of
the “expiration” of the 2000 SIP, as a waiver diRliffs’ rights, as an accord and satisfaction,
and as various other legal talismans designedaoad liability. In itsMay 10, 2011 Opinion, this
Court found that none of these charms wasatiffe and that Ingersoll Rand was liable to
Plaintiffs for unpaid benefits due under the 2000 SIP.

Now, in opposition to Plaintiffs’ motiom limine to exclude evidence of the 2004 Plan as

irrelevant and prejudicial, Defieant recharacterizes the 2004 Plan yet again. Ingersoll Rand now

14



claims that payments under the 2004 Plan “arpiastionably sales expenses” as contemplated
under the 2000 SIP. (Doc. No. 571 at 2). In othetiguas of its brief, Defendant modifies this
argument slightly, asserting instead thatghgments are “undoubtedly sales expenses and
retained liabilities....” Idat 7. Regardless of how the pagmts are characterized, Defendant
argues that any payments made under the 2004sRtandd be deducted from the gross sale price
of Dresser-Rand before any damages are calculate@ltédnatively Defendant argues that
payments made to Plaintiffs specifically sltbbe subtracted from any damages awards.

While novel, this argument is unsubstantidtgdevidence and finds no support in either
the language of the 2000 SIP or the plain meaairigales expense.” In determining the net
sales price of Dresser-Rand, the 2000 SIP petngersoll Rand to deduct only two categories
of expenses. The first are “sales expensestransaction fees” which are characterized as:

= [Fees paid to investment bankers

= Amounts paid to bankers or others to finance the sale

= Other transaction fees
This definition is in keeping ith the ordinary meaning of “sed expenses” as fees paid to
financial entities or other spetimd venders in connection witthosing a sale. It is also in
keeping with the accounting opinion submitted by mitis which characterizes “costs to sell”
as incremental direct costs paid to an wtesl party. (Doc. No. 522-5). The payments made
under the 2004 Plan fall well outsittés narrow category of paymsningersoll Rand can point
to no case where a “sales expense” was heldctoda substantial benefits payments due under a

separately negotiated compensation agreeremthas it offered any documentary evidence,

expert testimony, or learned treatsuggesting that “sales expengseéver used in this manner.

15



It would hardly matter if it could; as definedhder this contract the 2064an simply does not
apply*?

The second category of deductions inclultkbflities associatedith D-R that are
assumed by Ingersoll-Rand Compdrirhere is no support for the position that payments due
under the 2004 Plan constitute “retained liabilitiesDresser-Rand. The 2004 Plan is a contract
between Ingersoll Rand and Dresser-Rand Bygas. Dresser-Rand is not a party to the
agreement. The options which vest early pansto the plan are dphs on Ingersoll Rand
stock. The letter setting forth the terms of 2084 Plan is written on Ingersoll Rand letterhead
by Ingersoll Rand’s then ChairmaPresident, and CEO, Herbelenkel. Defendant argues that
“Ingersoll Rand ‘assumed’ these particular 200@nRiabilities by not passing these obligations
on to FRC along with Dresser-Rand as part of the sale” (Doc. No. 57buaiti®has introduced
no evidence that these liabilitieser belonged on the DresserA@@alance sheet to begin with.
It is not sufficient for Defendant to posit alternate world wherkngersoll Rand assigned
liabilities to Dresser-Rand iroanection with a radically differd sales agreement. Under the
plain language of the 2000 SIP, Ingersoll Rang pray deduct actual Dresser-Rand liabilities
that it actually assumed.

Plaintiffs suggest that Ingsll Rand wants to admit elence of the 2004 Plan in an
effort to convince the jury that Plaintiffs Vealready been sufficiently compensated and are
attempting to greedily double dip on performabeeefits. Ingersoll Randll but admits as
much, with repeated referencestmbrief to the need for “edy” to guide the jury’s findings.
Indeed, Defendant claims that “[flundamental piihes of equity alsdictate that Plaintiffs

should not be permitted to recover under thevtRout any consideration for the amounts they

12 Indeed, if the Court were to adopt Inget$dnd’s position therevould be little reason
to stop with the benefits paid under the 2604n. The forthcoming payments under the 2000
SIP would be doubtlessly entitled to disn treatment as “sales expenses.”

16



already received under the 2004 Plan.” (Doc. BV at 2). However this Court has already
ruled that the 2000 SIP and 2004 Plan repredesgparate compensation agreements with
different objectives and incomplete overlap imékciaries. These agreements give rise to

entirely separate legal obligans which bind Ingersoll Rand.

If “double recovery” or “inequity” results froris situation, it is amjustice entirely of
Defendant’s making. Had Ingersoll Rand chosetid®o, it could have simply paid benefits
under the 2000 SIP after the sale to First Reselternatively, itcould have conditioned
acceptance of the 2004 Plan benefits on an ekplicrender of rights under the 2000 SIP. It
chose not to do so, possibly because any demarashfexplicit waiver would have undermined
its claims that the 2000 SIP h&kpired.” Instead, Ingersoll Randld Plaintiffs that their
claims under the 2000 SIP were expired and useless and offered them a new plan in the hopes
that they would not object. Having deliberatsét forth down this road, Ingersoll Rand can
hardly complain about where it leads.

[11.  CONCLUSION

For the foregoing reasons, Plaintiffs’ nootifor bifurcation iDENIED. Plaintiffs’
motion to exclude the 2004 PIshnGRANTED. Defendant’s main to exclude the gross sale
price is GRANTED.

The Court will enter an Ordémplementing this Opinion.

s/DickinsonR. Debevoise
DICKINSONR. DEBEVOISE,U.S.S.D.J.

Dated: September 8th, 2011
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