DAMORE v. UNTIG et al Doc. 3

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BRUCE M. DAMCEE, JR.,
Civil Action No. 09-2778 (DM

Plaintiff,

V. : OPINION
ROBERT E. UNTIG, et al.,

Defendants.

APPEARANCES:

BRUCE M. DAMOCRE, JR., Plaintiff pro se

#96654
Sussex County Correctional Facility

47 High Streest
Newton, New Jersey 07860

CAVANAUGH, District Judge
Plaintiff, Bruce M. Damcre Jr., a state inmate currently
confined at the Sussex County Correctional Facility in Newton,

P

New Jersey, seeks to bring this action in forma pauperis. Based

on his affidavit of indigence and the absence of three gualifying

dismissals within 28 U.S.C. § 19315{g}, the Court will grant

S

[}

{ 1" IFPU }

plainciff’'s application to proceed in forma pauperis
pursuant to 28 U.8.C. § 1915{a) (1998) and crder the Clerk of the
Court to file the Complaint.

At this time, the Court must review the Complaint, pursuant
Lo 28 U.8 £ 191B{e}{2) and 19154, to determine whether it

D i

should be digmigsed ag f{rivolous or malicious, for faillure to
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gtate a claim upon which relief may be granted, or because 1t
seeks monetary relief from a defendant whe is immune from such
relief. For the reasons set forth below, the Court concludes
that the Complaint should proceed in part.
I. BACKGROUND

Plaintiff, Bruce M. Damore, Jr. (“Damore”}, brings this
civil action, pursuant to 42 U.S.C. % 1983. The following
factual allegatiocons are taken from the Complaint, and are
accepted for purposes of this screening only. The Court has made
no findings as to the veracity of plaintiff’s allegations.

Damore alleges that he was maliciously beaten by
correctional officers while at the Sussex County Jail (“8CJ").
He states that, on April 27, 2009%, he was restrained and on the
floor in the dayrcoom at SCJ, when CO Cole dropped his knee with
all his weight on plaintiff’'s back. Cecle did this twice to
plaintiff while he was restrained on the flcocor. In addition, the
officers carried plaintiff to his cell and dropped him hard on
the floor, knocking the wind cut of him. They also kicked Damore
in the back of his head and other parts of his body. It also
appears that plaintiff is alleging that he was kept in a
restraint chair from about noon on April 27, 200% through about
10:00 a.m. the next day. He repeatedly asked i1if he could use the

bathroom, but was ignored, so Damore urinated himself. He was




taken for x-rays and medical treatment for his injuries three
days later.

Damcre brings this Complaint against the following
defendants: Robert E. Untig, Sheriff of Sussex County; John G.
Armenc, Undey Sheriff; Virgil R. Rome, Jr., Under Sheriff; and
David DiMarco, Under Sheriff. Damore does not allege any
personal involvement with respect to these defendants other than
to say that these defendants are “responsible for what takes
place at Sussex County Jail.”

Plaintiff seeks $700 million in compensatory damages.

IT. STANDARDS FOR A SUA SPONTE DISMISSAL

The Prison Litigation Reform Act (“PLRA")}, Pub. L. No. 104-
134, §§ 801-810, 110 Stat. 1321-66 to 1321-77 {(April 25, 1996),
requires a district court to review a complaint in a civil action

in which a priscner is proceeding in forma pauperis or seeks

redress against a governmental employee or entity. The Court is

required to identify cognizable claims and to sua sponte dismiss

any claim that is frivelous, maliciocus, fails to state a claim
upon which relief may be granted, or seeks monetary rvelief from a
defendant who isg immune from such relief. 28 U.5.C. §§
1915fe} {2V (B} and 1915A. This action ig subject tc suz gponte
screening for dismissal under both 28 U.5.C. § 1915{e} (2) (B} an

§ 1315A.
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In determining the sufficiency of a pro ge complaint,
Court must be mindful to construe it liberally in favor of the

plaintiff. See BErickson v, Pardus, 551 0.8, 89, 93-94

{2007} {following Estelle v. Gamble, 42% U.S5. 97, 106 (1976) and

Haines v, Kerneyr, 404 U.S. 519, 520-21 {1872)1. See also United

States v. Day, 969 F.2d 39, 42 {(32d Cir. 1992). The Court must

faccept as true all of the allegations in the complaint and all
reasonable inferences that can be drawn therefrom, and view them

in the light most favorable to the plaintiff.” Merse v. Lower

li

Merion Schoel Digt., 132 F.3d 902, 906 (3d Cir. 1297). The Court

need not, however, credit a pro se plaintiff’s “bald assertions”
or “legal conclusions.” Id.
A complaint ig friveolous 1f it “lacks an arguable basis

either in law or in fact.” Neitzke v, Williams, 490 U.5. 319,

325 (1989) {(interpreting the predecessor of § 1915(e} (2), the

former § 1915{d});. The standard for evaluating whether a

complaint is “frivelous” is an ckiective one. Deuybsch v, United

d 1G80, 1086-87 (3d Cir. 1995;.

{nd

States, 67 F.
A pro se complaint may be dismissed for failure to state a
claim only if 1t appears “'‘beyeond doubt that the plaintiff can

prove no set of facts in support of hisg claim which weould entitle

him to relief.’” Haines, 404 U.S. at 521 (guoting Lonley v,
Gibson, 3%5% U.§. 431, 45-46 {(1957}) . See also Erickson, 551 U.S8.

at 22-94 {(in & pro se prisoner civil rights complaint, the Court




reviewed whether the complaint complied with the pleading
requirements of Rule 8({aj (2).

However, recently, the Supreme Court refined this standard
for summary dismissal of a Complaint that fails Lo state a claim

S.Ct. 1937 (2009%9). The issue before

e

in Ashoroft v, Tabal, 12

el

the Supreme Court was whether Igbal’'s civil rights complaint
adeguately alleged defendants’ persconal invelvement in
discriminatory decisions regarding Igbal’s treatment during
detention at the Metropolitan Detention Center which, if true,
violated his constitutional rights. Id. The Court examined Rule
8{a) (2} of the Federal Ruies of Civil Procedure which provides
that a complaint must contain “a short and plain statement of the
claim showing that the pleader is entitled to relief.”

Fed . R.Civ.P. 8(a){(2).' Citing its recent opinion in Bell

Atlantic Corp. v, Twombly, 550 U.S. 544 (2007}, for the

proposition that “laj pleading that offers ‘labels and
conclusions' or 'a formulaic recitation of the elements of a
cause of action will not de,’ “Igbal, 128 S.Ct. at 1949 (guoting
the Supreme Courbt identified twe

Twombiy, 550 U.S. at 555},

working principles underivying the failure to state a claim

standard:

ule 8(d) {1} provides that “f{ejach allegation must bhe
gsimple, concise, and direct. No technical form isgs required.”
Fed.R.Civ.P, 8{d}.




First, the tenet that a court must accept as true all of the
allegations contained in a complaint ig inapplicable to

legal conclusions. Threadbare recitals of the elements of a
cause cof action, supported by mere concluscry statements, do

not suffice ... . Rule 8 ... does not unlcck the doors of
discovery for a plaintiff armed with nothing more than
conclusiong. Second, only a complaint that states a

plausiblie claim for relief survives a motion to dismiss.
Determining whether a ccomplaint states a plausible claim for

relief will ... be a context-gpecific task that requires the
reviewing court to draw on its judicial experience and
common sense. PBut where the well-pleaded facts do not

permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged-but it has not
“*show[n!”-"that the pleader is entitled to relief.” Fed,
Rule Civ. Proc, 8la)(2).

I3

LTt oat 1949-1950 {citations omitted) .

[65]

Igbal, 129

The Court further explained that

a court considering a motion to dismiss can chocose to begin
by identifving pleadings that, because they are no more than
conclusions, are not entitled to the assumption of truth.
While legal conclusions can provide the framework of a
complaint, they must be supported by factual allegations.
When there are well-pleaded factual allegaticns, a court
should assume their veracity and then determine whether they
pilausible give rise to an entitlement to relief.

Igbal, 1295 5.Ct. at 13850,

Thus, Lo prevent a summary dismissal, cilvil complaints must
now allege “gufficient factual mattery” to show that a claim is
facially plausibie. This then “allcws the court to draw the
reasonable inference that the defendant is liable for the
migconduct alleged. Id. at 1948. The Supreme Court's ruling in
Igkal emphasizeg that a plaintiff must demonstrate that the

fad

allegaticons of his complaint is plausible. Id. at 1%49%-5C; see




also Twombliv, B05 U.8. at 555, & n.3; Fowler v. UPMC Shadvside,

F.3d , 2009 WL 2501662, *4 (3d Cir., Aug. 18, 2009;.

Consequently, the Third Circuit observed that Igbal provides
the “final nail-in-the-coffin” for the “no set of facts” standard

get forth in Conley v. Gihgon, 355 U.S8. 41, 45-46 {(1957)," that

applied to federal complaints before Twombly. Fowler, 2009 WL
2501662, *5. The Third Circuilt now requires that a district
court must conduct the two-part analysis set forth in Igbal when
presented with a motion to dismiss:

First, the factual and legal elements of a claim should be
separated. The District Court must accept all of the
complaint's well-pleaded facts as true, but may disregard
any legal conclusicns. [Igbal, 129 S.Ct. at 1949-50].
Second, a District Court must then determine whether the
facts alleged in the complaint are sufficient to show that
the plaintiff has a “plausible claim for relief.” [Id.] In
other words, a complaint must do more than allege the
plaintiff’s entitlement to relief. A complaint has to
“ghow” guch an entitlement with its facts. See Phillips,
515 F.3d at 234-35. As the Supreme Court instructed in
Tghal, “[wlhere the well-pleaded facts do not permit the
court to infer more than the mere possibility of misconduct,
the complaint has alleged-but it has not ‘show [n]’-‘that
the pleader is entitled to relief.’” Igbal, [129 5.Ct. at
1949-50]. Thig “plausibility” determination will be “a
context-specific task that requires the reviewing court to
draw on 1ts judicial experience and commen sense.” Id.

Fowler, 2009 WL 250168672, *5,

In Conley, as stated above, a district court was
permitted to summarily dismiss a complaint for failure to state a
f it appearled] bkeyond doubt that the plaintiff can

of facts in support of his claim which would entitle
him to re £. Id.., 355 U.8. at 45-46. Under this “no set of
factg” standard, a complaint could effectively survive a motion
to dismiss so long as it contained a bare recitation of the
claim’s legal elements.




This Court is mindful, however, that the sufficiency of this

proc se pleading must be construed liberally in favor of

g9

Plaintiff, even after Igbal. See Erickson v. Pardus, 551 U.S5.
{2007). Morecver, a court should not dismiss a complaint with
prejudice for failure to state a claim without granting leave to

amend, unlesg it finds bad faith, undue delay, prejudice or

i

See Gravson v. Mayview State Hogp,., 293 F.3d 103, 11i0-

i

futility.

111 (34 Cir. 2002); Shane v. Fauver, 213 F.3d 113, 117 {34 Cir.

LA

2000) .

I1Y. SECTION 1983 ACTIONS

Damore brings this action pursuant to 42 U.5.C. § 1983.

Section 1983 provides in relevant part:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, cf any State
or Territory ... subjects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress

Thus, to state a claim for relief under § 1983, a plaintiff must

allege, first, the violation of a right secured by the
Constitution or laws of the United States and, second, that the

alleged deprivation was committed or caused by a person acting

under color of state law. West v, Atking, 487 U.8., 42, 48

v {34 Cir.

{1988} ; Piecknick v. Pennsylivania, 36 F.3d 1250, 1255-56




V. ANALYSIS

A, Excessive Force Clainm

The allegations in Damore’s Complaint may be construed as
asserting an excesgive force claim in vielation of the Eighth and

Fourteenth Amendments. See QGraham v, Connor, 490 U.S. 386, 392-

394 (1989) (cases involving the use of force against convicted
individuals are examined under the Eighth Amendment’s
proscription against cruel and unusual punishment, cases
invelving the use of force against prefrial detainees are
examined under the Fourteenth Amendment, and cases invelving the
use of force during an arrest or investigatory stop are sxamined
under the Fourth Amendment) . Because it is not clear whether
plaintiff is a convicted prisoner awaiting sentencing or a
pretrial detainee, this Court will analyze the excessive force
claim under both the Eighth Amendment standard and the due
process standard under the Fourteenth Amendment.

“The Highth Amendment, in only three wordsg, imposes the

congtitutional limitation upon punishments: they canncot ke
‘oruel and unusual.’” Rhodes v. Chapman, 452 U.8. 337, 345
{1981). The Eighth Amendment prohibits conditions which involve

the unnecessary and wanton inflicticn of pain or are grossly
disproportionate te the severity of the crime warranting
impriscnment. Id. at 347. The cruel and unusual punishment
standard is not static, but is measured by “the evolving

standards of decency that mark the progress of a maturing




society.” Id. at 246 {(guecting Trep v, Dulles, 356 U.S. 86, 101

(1956}). To state a <laim under the Eighth Amendment, an inmate
must satisfy an objective element and a subjective element.

Farmer v. Brennan, 511 U.3. 825, 834 (19%4; .

The obijective element questions whether the deprivation of a
pagic human need is sufficiently serious; the subiective
component asks whether the officials acted with a sufficiently

culpable state of mind. Wilson v. Seitey, 501 U.S5. 294, 298

{1921). The obijective component is contextual and responsive to
“recontemporary standards of decency.’” Hudson v. McMillian, 503
U.5. 1, 8 (19%2). The subjectlve component follows from the

principle that "“‘only the unnecessary and wanton infliction of
pain implicates the Eighth Amendment.’” gee Farmer, 511 U.S8. at
834 {quoting Wilson, 501 U.S. at 297 (internal guotation marks,
emphasis, and citations omitted)); Rhodeg, 452 U.S5. at 345. What
is necessgary to establish an unnecegsary and wanton infliction of
pain varies also according to the nature of the alleged
constitutional violation. Hudscon, 503 U.&. at 5.

Where the claim is one of excessive use of force, the core
inguiry as to the subjective component 1s that set out in Whitlevy
v. Albers, 475 U.8. 312, 320-21 {1986) {citation omitted):
“whether force was applied in a good faith effort Lo maintain or

restore discipline or maliciocusly and sadistically for the very

purpogse of causing harm.’” Quoted in Hudseon, 503 U.S5. at 6.

“When prison officials maliciocusly and sadistically use force to

i0




cause harm, contemporary standards of decency always are

viclated.” Id. at 9. In such cases, a prisoner may prevail on

an Eighth Amendment claim even in the absence of a gericus
injury, the cbjective component, sc long as there is some pain ov
injury and scmething more than de minimis force 1s used. Id. at
9-10 (finding that blows which caused bruises, swelling, loosened

N

teeth, and a cracked dental plate were not de minimis for Eighth

Amendment purposes) .

To determine whether force was used in “good faith” or
'malicicusly and sadistically,” courts have identiflied several
factors, including:

{1} “the need of the application of force”; {2} “the
relationship between the need and the amount of force
that was used”; (3} “the extent of injury inflicted”;
(4} “the extent of the threat to the safety of staflf
and inmates, as reasonably perceived by responsible
officials on the basig of the facts known to them”; and
(5} “any efforts made to temper the severity of a
forceful response.”

Brooks v, Kyleyr, 204 F.3d 102, 106 (34 Cir. 2000} ({(guoting

Whitley v. Albers, 475 U.S. at 321). Thus, not all use of force

ig “excesgive” and will give rise to the level of a
constitutional viclation. See Hudgon, 502 U.§5. at 9 (it is clear

that net “every malevcolent touch by a prison guard gives rise to

T
i

p

a federal cause of action”). Therefore, “[nlot every push ©
shove, even 1f 1t may later seem unnecessary in the peace of a
Judge’s chambers, viclates a priscner’s constituticnal rights.”

Id. at 9-10.

11




Here, Damore alleges that he was severely beaten and kicked
by CO Cole and other correctional officers after he was already
restrained. He further alleges that he sustained seriocus bodily
injury, reguiring x-rays and medical treatment.’ Therefore,
based on the allegations in the Complaint, if true, it would
appear that plaintiff has asserted facts that may be sufficient
to suggest that the correctional officers exhibited malicious and
sadistic conduct intended to cause plaintiff pain. Such conduct,
if true, is “repugnant to the consclence of mankind” absent
extraordinary circumstances necessary to justify that kind of
force. Hudson, 503 U.S. at 10.

To the extent that Damcre was a pretrial detainee at the
time the incident occurred, the standard applied in an excessive
force claim invelving pretrial detainees differs only slightly.
A pre-trial detainee is protected by the Due Process Clause of

the Fourteenth amendment. See Bell v, Wolfigh, 441 U.S8. 520,

535, 1n.l16, 545 {1979); City of Revere v. Magsachusetts Genera]

Hospital, 463 U.S. 239, 244 (1983); Fuentes v. Wagner, 206 I'.3d

33%, 241 n.7, ¢ {3d Cir.), cert. denied, 531 U.S8. 821 (2000};

*[Tlhe HEighth Amendment analysis must be driven by the
extent of the force and the circumstances in which it 13 applied;
not by the resulting injuries.” Smith v. Mensinger, 293 F.3d
541, 648 (3d Cir. 2002). Thus, the pivotal inguiry in reviewing
an excessive forcee claim is whether the force was applied
maliciousgly and sadistically to cause harm. Id. at 64%9; Brooks,
204 F.3d@ at 106. Otherwige, an inmate “could constitutionally be
attacked for the scle purposze of causging pain as long as the
blows were inflicted in a manner that resulted” in injuries that

were de minimis. Id.

12




Monmouth County Correctional Institutional Inmates v, Lanzaro,

834 F.2d 326, 346 n.31 {3d Cix. 1987}, gert. denjied, 486 U.5.

1006 (1988) .

Analysis of whether a detainee or un-sentenced prisoner has

peen deprived of liberty without due process is governed by the

standards get out by the Supreme Court in Bell v. Wolfisgh, 441
U.5. 520 (19%7%). Fuentes, 206 ¥.3d at 341-42.

In evaluating the constitutionality of conditions or
restrictions of pretrial detention that implicate only the
protection against deprivation of liberty without due
process of law, we think that the proper inguiry is whether
those conditions amount to punishment of the detainee. For
under the Due Process Clause, a detainee may not be punished
prior to an adjudication of guilt in accordance with due

process of law.

Not every disability imposed during pretrial detention
amounts to “punishment” in the constitutional sense,
however. Cnce the government has exercised its conceded
authority te detain a person pending trial, it obviously is
entitled to employ devices that are calculated to effectuate

this detention.

A court must decide whether the disability is imposed
for the purpcse of punishment or whether it is but an
incident of some other legitimate governmental purpose.
Absent a showing of an expressed intent to punish on
the part of detention facility officials, that
determination genevally will turn on “whether an
alternative purpose to which [the restriction] may
rationally be connected is assignable for it, and
whether 1t appears excessive in relation to the
alternative purpose assigned {to i1t].” Thus, if a
particular condition or restriction of pretrial
detenticn is reasconably related to a legitimate
governmental objective, it does not, without more,
amount to “punishment.” Conversely, if a restricuion
or condition is not reasgonably related to a legitimate
goal--1f it is arbitrary or purposeless--a court
permissibly may infer that the purpose of the
governmental action is punishment that may not
constitutionally be inflicted upon detainees qua
detainees.

13




Bell, 441 U.S. at 535-39 (citations omitted}. The Court further
explained that the government has legitimate Interests that stem
from its need to maintalin security and order at the detention
facility. “Restraints that are reasoconably related to the
institution’s interest in maintaining jail security do not,
without more, constitute unconstitutional punishment, even if
they are discomforting and are restrictions that the detainee
would not have experienced had he been released while awaiting
trial.” Id. at 540. Retribution and deterrence, however, are
not legitimate nonpunitive governmental objectives. Id. at 539
n.20. Nor are grossly exaggerated responses to genuine security
considerations. Id. at 539 n.20, 561-462.

Under this standard, for purposes of surviving dismissal at

thig preliminary stage, plaintiff has adequately alleged that CO

2]

Cole and the other correcticnal officers used excessive force
against him in violation of his constitutional rights. The
allegaticns may support a claim that plaintiff was viciocusly
asgaulted by the officers after he was restrained for no apparent
reagon other than to “punish” him. There are no allegations that
plaintiff wag himself attacking or provcking the defendants.
Under thase circumstances, 1f true, plaintiff may be able to

prove that the defendants’ actions were a grossly exaggerated

regponse.

.
=3




Therefore, this Court finds that Damore has alleged facts
sufficient to support an excessive force claim under either the
Eighth or Fourteenth Amendment. However, Damore does not name CC
Cole or the correctional cfficers as defendants in his Complaint.
He does not identify them in the caption of his Complaint, or in
¢ 41, ¢ and d of the Complaint, which directs plaintiff to
identify the party defendants in the matter. Instead, Damore
names CO Cole and unidentified correctional officers in the text
of hig Statement of Claims, € 6 of the Complaint. Accordingly,
this Court will allow thig claim to proceed as against defendant
Co Cole, and will direct the Clerk of the Court to correct the
docket to add CO Cole as a defendant in the caption. Further,

plaintiff may amend the Complaint, in compliance with

Fed R.Civ.P. 1%, to name the other correctional cfficers as

defendants in this matter when such officers are identified.

B.  Supervisgor Liabilitv

Finally, Damore names four supervisory officials as
defendants in this matter, but he does not allege that these
defendants had any direct knowledge or involvement in the single
incident cccurring on April 27, 2008%. Instead, he baldly claims

hat these officials, defendants, Untig, Armenco, DiMarco, and

T

Rome, are “responsible for what takes place at the Sussex County
Jail. Thus, it would appear that this claim against Untig,
rmenc, DiMarco, and Rome, is based on a claim of supervisor

liability.

15




Generally, local government units and supervisors are not

liable under § 1983 solely on a theory of respondeat superior.

See Cityv of Oklahoma Citv v, Tutfle, 471 U.5. 808, 824 n.8

(1985); Monell v. New York City Department of Social Services,

436 U.8. 658, 690-91, 694 (1978} (municipal liability attaches
only “"when execution of a government’'s policy or custom, whether
made by its lawmakers or by those whose edicts or acts may fairiy
be said to represent official policy, inflicts the injury”

complained of); Natale v. Camden County Correctional Facility,

318 F.3d 575, 583-84 (3d Cir. 2003}. * defendant in a civil
rights acticn must have personal involvement in the alleged
wrongs, liability cannot be predicated solely on the operation of

respondeat superior. Personal involvement can be shown through

allegations of personal direction or of actual knewledge and

acguiescence.” Rode v. Dellarciprete, 845 F.2d 1185, 1207 (3d

Cir. 1988} (citations omitted). Accord Robinson v. City of

Pittshburgh, 120 F.3d4 1286, 1293-96 (3d Cir. 1997); Baker v.

(Ve

Monroe Twp., 50 F.2d 1186, 1190-91 (3d Cir. 1995).

There are no allegations in the Complaint that ghow
defendants, Untig, Armeno, DiMarco, and Rome, had any personal
involvement or knowledge of the alleged wrongful cenduct by
defendant Cole and the other correctional officers against
plaintiff. Therefore, the Complaint will be dismissed without

prejudice as against these defendants for failure to state a

claim abt this time.




V. CONCLUSION

Por the reasons get forth above, plaintiff’s excessive force

claim asserted against defendant CO Cole will ke allowed to

proceed at this time. However, the Complaint will be dismissed

without prejudice, in its entirety, as against the defendants,

Untig, Armenc, DiMarco, and Rome, for failure to state a claim,

2} (B} {1i) and 1815A(Db) (1}.

DENNIT M. CZVANAUV~ :
United States Distgfct Judge

o

pursuant to 28 U.5.C. §§ 1915{e)

o

An appropriate order follows.

Dated: /Z._/2/D g
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