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BROWN, Chief District Judge

GAMBARDELLA, Bankruptcy Judge

l. INTRODUCTION

Before the Court is the Eighth Amended J&tan of Reorganization (“the Plan”) of G-1
Holdings, Inc. (“*G-1") and ACI, Inc., (“ACT, and together with G-1, the “Debtors”) under
chapter 11 of title 11 of the UndeStates Code (the “Bankrugt€ode”) dated October 5, 2009,
submitted by the Debtors, together with the Official Committee of Asbestos Claimants (the
“ACC” or “Committee”), and C. Judson Hamlin, thegal Representative for Present and Future

Asbestos-Related Demands (the “Legal Repreteefaand together with the Debtors and the



ACC, the “Plan Proponents”). Also befoitee Court is the Motion of the United Stdtés
Temporarily Allow its Unsecured, Non-prioritglaims for Purposes of Voting on Confirmation
(the “IRS Vote Allowance Motion”) and the Mot of the United States to Unseal its Second,
Amended Objection to Confirmian (the “Motion to Unseal® that will be decided in
conjunction with the confirmation dahe plan. Objections to éhPlan have been filed by the
Internal Revenue Service (“IRS”), the United States Trdgtee “UST”), the New York City
Housing Authority (“NYCHA"), the Los Angeles Ufired School District (“LAUSD”), the State
of Illinois (“ILL"), Quigley Company, Inc. (“Quitey”), Pfizer, Inc. (“Pfizer”), U.S. Gypsum
Company (“USG”), the Novak Group (“Novak”), Owens-lllinois, Inc (“Owens Illinois”),
Century Indemnity Company (“Century”) and Gimental Casualty Company (“Continental”).
Certain objections haveebn withdrawn or resolved and will no¢ discussed in this opinion. A
confirmation hearing was held beginning ompteenber 30, 2009, contimg on October 5, 2009,
October 6, 2009 and concluding on Octoldér, 2009 (the “Confirmation Hearing”), and
provided for future party submissiohsAfter the Confirmation Hearing, on November 7, 2009,
Samuel J. Heyman, the chairman and awmiethe Debtors, and the Plan Sporsatied of

natural causes. Although Mr. Heyman'’s enormous individual effort helped build consensus upon

! The IRS Vote Allowance Motion, the Motion to Unseatlahe United States’ Objections to the Plan were all
submitted to this Court by the United States acting ircégacity as the United States Department of Justice,
Division of Taxation, on behalf of the Internal Revenue Service.

2 0n September 17, 2009, the IRS filed its Motion to Unseal its Second, Amended Objection toationir (D.N.
9548.) Pursuant to a Protective Qréatered by the Court on December 3008 (D.N. 8735), the Debtors had
designated certain documents as “Highly Confidential.” Bec#luseUnited States cited to portions of these
documents in its Objection to Confirmation, it was requiredile its objection under seal. The issue was resolved
by a settlement between the parpesr to the Confirmation Hearing.

3 For Region Three.

* By Order dated September 29, 2009, pursuant to 28 U.S.C. § 157(d), the District Couly paitidrew the
reference for the Confirmation Hearingenable the Bankruptcy Court and the District Court to preside jointly over
confirmation.

® Capitalized terms and phrases used but not otherwise defined herein have the meanings ascribed to them in the
Plan.



which the Plan could be formed and proposediragic death on the eve of confirmation of the
Plan will not impede this Court’s ruling for reasons discussed below.

As a preliminary matter, this Court has jurisdiction over this matter pursuant to 28 U.S.C.
8 1334. Each of the Debtors was and is qedlito be a debtounder section 109 of the
Bankruptcy Code. Venue of the Chapter 11 Casdbe United States District Court and the
United States Bankruptcy Court ftbre District of New Jersey wasoper as of the petition date,
pursuant to 28 U.S.C. § 1408, and tnames to be proper. The Dist Court has jurisdiction to
enter a final order with respect to Confirnaattiof the Plan. The following constitutes this
Court’s findings of fact and conclusion of law.

Il. FINDINGS OF FACT®

A. Background

On January 5, 2001, G-I Holdings filedvaluntary petition under chapter 11 of the
Bankruptcy Codé. On August 3, 2001, ACI, Inc., a sitiary of G-I Holdings, filed a
voluntary chapter 11 petition. GDctober 10, 2001, the UnitedaBts Bankruptcy Court for the
District of New Jersey (the “Bankruptcy oGrt”) entered an Order directing the joint
administration of the G-I Holdgs and ACI, Inc. bankruptcy cases. Since the filing of its
bankruptcy petition, G-I Holdingkas been operating its busas as a debtor-in-possession
pursuant to sections 1107(a) aiD8 of the Bankruptcy Code.

G-l Holdings is the successor-in-interest@&\F Corporation (hereinafter “GAF”), an
entity named in approximately 500,000 asbestos actions. The Committee submits that, as

successor-in-interest to GAF, G-I Holdingsnagns liable for approximately 150,000 asbestos

® Certain facts that are not in dispute have been adapted from the Debtors Proposed Findings of Fact and
Conclusions of Law regarding the Eighth Amended Joint Plan of Reorganization of G-1 and ACI Inc., dubmitte

the Court on October 15, 2009.

" Citations to the Bankruptcy Code and to the Federal Rules of Bankruptcy Procedure are to theasdatides as
numbered and in effect prior to October 17, 2005.



lawsuits (“Asbestos-Related Actions”) filed, buhresolved, as of the petition date and for
unknown numbers of asbestos claims thiditbe filed in the future.Seeln re G-I Holdings, Inc.
f/lk/a GAF Corporation, et. al323 B.R. 583, 588 (Bankr. D.N.J. 2005).

Building Materials Corporation of Amea (hereinafter “BMCA”), a leading
manufacturer of roofing and buildy products, is an indirect subgry of G-l Holdings, and is
also the primary operating subsidiary and principal asset of G-I HoliiB)4CA, which was
established in 1994, received sidmgially all the assets of GAd-roofing products business and
expressly assumed $204 million of asbestodliigpbwith G-I Holdings indemnifying BMCA
against any additional asbestos liabilitg-1 Holdings, Inc. v. Those Parties Listed On Exhibit A
(In re G-I Holdings, Inc,)313 B.R. 612, 621 (Bankr. D.N.J. 2064).

The ACC is an official committee of credisowhich was appointedn January 18, 2001
by the United States Trest pursuant to sectidil02(a) of the BankruptcZode to represent
those individuals who allegedlguffered injuries related to the exposure to asbestos from
products manufactured by the predecessors of G-I Holdilgge1l U.S.C. § 1102(a).The
Bankruptcy Court appointed C. Judson HamlinhesLegal Representative on October 10, 2001.
The Legal Representative is a fiduciary whoresents persons who hold present and future
asbestos-related claimgainst G-1 Holdings.

B. Global Settlement of Asbestos Personal jury Claims lead to a Reorganization
Plan

In early 2007 the Debtors, the ACC aneé ttegal Representative commenced mediation
under the auspices of former United States Risttudge Nicholas H. Politan in an effort to

resolve the asbestos personal injury claiff®llowing the mediation, the parties outlined the

8 BMCA is not a debtor in this bankruptcy case.

® Although BMCA claims to have never manufactured any products containing asbestos, the company has been
named as an additional defendant in more than one thousand asbestos bodily injury lawsuits against GAF since
September of 2000in re G-I Holdings, Inc.313 B.R. at 621
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principal terms of a potential global settlement agreed to endeavor to complete the global
settlement with comprehensive documentation in the form of a propoaptéchil plan and its
ancillary documents. To preserve the stajus pending the negotiation of the terms of a
settlement, the parties mutually requestedag &tom the Bankruptcy Court and other courts
with jurisdiction of all litigation related to thesChapter 11 Cases that were encompassed by the
potential global settlement. The negotiationgeMengthy and initially unsuccessful, but they
were ongoing until a settlement agreement was reached in August®2@B8August 22, 2008,
the Debtors filed a Joint Plan Bleorganization (th&Original Plan”) that implemented a global
settlement (the “Global Settlement”) of thgbestos-related personal injury claims.

Under the Original Plan (and all subsequeetsions, including the current Plan), the
Plan Sponsor was Samuel J. Heyman, the oam&iChairman of G-1 and BMCA. The Original
Plan provided for the creation of an asbestostt(‘Asbestos Trust”) pguant to section 524(qg)
of the Bankruptcy Code, to which all asbestosteglapersonal injury clais against the Debtors
would be channeled. Pursudatthe Global Settlement, the Asbestos Trust would assume the
Debtors’ liability for asbesteeelated personal injury claims, in exchange for cash on the

effective date of the Original Plan in an amount not to exceed $215 milliomd a note in the

9 The parties attribute their successegiching an agreement in significaatrt to the laudable efforts of Judge
Politan.
M This is an approximation, subject to the terms of Section 4.4(c)(i) of the Plan, which providegantrpart:

(A) On the Effective Date, if the CCR Claimshbeen Allowed and the CCR Payment Amount is
$10.0 million or less, the Reorganized Debtors’ First Payment To Asbestos Trust shall be Cash in
the aggregate amount $215,000,000 less haif the CCR Payment Amount.

(B) On the Effective Date, if the CCR Claimshibeen Allowed and the CCR Payment Amount is
greater than $10.0 million, the Reorganized Debtors’ First Payment To Asbestos Trust shall be
Cash in an aggregate amount calculabsd subtracting the CCR Payment Amount from
$220,000,000.

(C) If a CCR Allowance Proceeding remains pagdafter confirmation of the Plan but the
Asbestos Claimants Committee and the Legal Representative have provided the written consents
described in Section 12.2(b) of the Plan, then the Reorganized Debtors shall create the CCR

8



amount of $560 million issued by the reorganiZ@dbtors, secured by a letter of credit.
(Original Plan § 4.4.)

C. The Second Amended Plan of Reorganization

On December 3, 2008, after finatig the terms of the Glob&ettlement, Debtors filed
the (i) Second Amended Joint PlahG-1 Holdings Inc. and ACI la Pursuant to Chapter 11 of
the Bankruptcy Code (“Second Amended Plaaid (i) an Amended Disclosure Statement
(“Disclosure Statement”). Like the OriginBllan, the Second Amended Plan implements the
Global Settlement, and calls for the creation ofAabestos Trust and provided for the issuance
of a channeling injunction to prohibit the assertiof future asbestos personal injury claims
against the Debtors and any other ProtectetiéBaspecifically idetified under the Plan.

D. The Disclosure Statement

By Order dated December 5, 2008 (thBisclosure Statement and Solicitation
Procedures Order”) the Bankrgpt Court approved the Debtor®isclosure Statement as

containing adequate information pursuantltb U.S.C. § 1125. (Disclosure Statement &

Escrow on the Effective Date. The Reorganized Debtors shall deposit the CCR Escrow Amount
into the CCR Escrow, for eventual disbursement to CCR if, when, and to the extent the CCR
Claim is Allowed pursuant to a Final Order in the CCR Allowance Proceeding. If the CCR Escrow
becomes applicable, the Reorganized Debtors’ First Payment To Asbestos Trust shall be computed
as $220,000,000 minus the CCR Escrow Amoundti @CR's sole recourder payment of the

CCR Claim shall be against the CCR Escrow. Any balance remaining in the CCR Escrow after the
CCR Claim is paid or disallowed shall be distributed as follows: (i) If the CCR Claim is
disallowed by Final OrderfReorganized G-I shall receive $5llioh plus an allocable pro rata
share of any CCR Escrow Earnings, and the Asbdstest shall receive all remaining proceeds of

the CCR Escrow, including all remaining CCR Escrow Earnings; (ii) if the CCR Claim is Allowed
by Final Order and the resulting CCR Paymentofint is $10 million or less, Reorganized G-I
shall receive the difference between $5 millasrd 50% of the CCR Payment Amount, plus a pro
rata share of any CCR Escrow Hags, and the Asbestos Trust shall receive the entire remaining
balance of the CCR Escrow plus all remaining CCR Escrow Earnings; and (iii) if the CCR Claim
is allowed by Final Order and the resulting CCRrRant Amount is more than $10 million, the
Asbestos Trust shall receive the entire remaitialance of the CCR Escrow plus all CCR Escrow
Earnings.

(Plan § 4.4.(c)(i).) Based on this pisien, the parties at the Confirmation afimg often referred to the figure of
$215 million in reference to the approximamount of cash that will be a figayment to the Asbestos Trust, and
to the figure $220 milbin in reference to the approximate total amairdash that will be paid by the Reorganized
Debtors upon on the Effective date under the Plan.



Solicitation Procedures Order p. 4 (D.N. 8606)Jhe Disclosure Statement and Solicitation
Procedures Order also approved EPIQ Bankrufwohutions, LLC (“Epiq”) as Voting Agent,
approved the solicitation packagad established procedures the solicitation and tabulation
of votes to accept or jext the Second Amended Plan, whimtovided for a fair and equitable
voting process and are consistent withtisac1126 of the Bankruptcy Code. (Disclosure
Statement & Solicitation Procedures Order p. 8.) Pursuant to Disclosure Statement and
Solicitation Procedures Order, only Class 3&-1 Unsecured Claims), Class 5 (Other
Environmental Claims), Class 6 (Asbestos Cl3jidass 7 (Asbestos Property Damage Claims
and Asbestos Property Damage Contributionr@$diand Class 8 (CCR Claim) (all together, the
“Voting Classes”) were to bgent ballots under the plan. igblosure Statement & Solicitation
Procedures Ordgp. 7-8; Second Amended Plan Art. I11.)

On or about December 4, 2008, the Plan and Disclosure Statement were submitted to the
Voting Classes, which were allowed to vote to atocepeject the Plan pursuantto 11 U.S.C. §
1126. The other classes receivedNotice of Non-Voting Statu$. The Voting Procedures
Order also established the approveahf@f a notice to be published The Wall Street Journal

USA TodayandThe New York Timeadvising of the entry of thVVoting Procedures Order and

12 gpecifically, the Bankruptcy Court ordered that that Ballots need not be provided tddes lof Claims and

Equity Interests in Class 1A (G-I Priority Non-Tax ClainBlass 1B (ACI Priority NonTax Claims), Class 2A G-I
Secured Claims, Class 2B (ACI Seed Claims), Class 3B (ACI Unseed Claims), Class 4 (Environmental
Claims for Remedial Relief), Class 8 (CCR Claimthé CCR settlement is approved before Voting Deadline),
Class 9 (Bonded Class), and Class 10B (ACI Affiliate 68 because they are unimpaired under the Plan and,
therefore, were conclusively presumiedaccept the Plan, pursuant to 11 G.58 1126(f). Holders of Claims in
such Classes were sent, instead of a BallotNthtece of Non-Voting Status (Unimpaired Clas$)l. at 8. Ballots
were not provided to the holders of Claims in Clag®©ther Environmental ClaimsXlass 10A (G-I Affiliate
Classes), Class 12A (G-I Equity Inte®sand Class 12B (ACI Equity InterestBgcause they were deemed to reject
the Plan.Id. at 7.

10



the January 23, 206%deadline (the “Voting Deadline”) for the receipt of ballots by the Voting
Agent. (Disclosure Statement & I@atation Procedures Order, 10.)

On September 29, 2009, the Debtors filed thel@ation of James Katchadurian of Epiq
Bankruptcy Solutions, LLC Regarding the Tabwatof and Results of \img with Respect to
the Second Amended Joint PlanR#organization of G-1 Holdings ¢nand ACI Inc. Pursuant to
Chapter 11 of the Bankruptcy Co@e “Voting Declaration”)certifying the tabulation of and
results of voting with respetb the Second Amended Plan. The Voting Declaration set forth
that the votes were solicited and tabulateddtieordance with the Disclosure Statement Order,”
and certified that 249,099 Ga 6 Claimants totaling $3,360,633,295i0QCIlaims cast ballots
accepting the Second Amended Plan, while 3@& Class 6 Claimants totaling $7,245,885.00 in
Claims cast ballots rejectinthe Second Amended Plan.SefeVoting Declarationy 7-9.)
Therefore, at least one non-ingidelass of impaired Claims (th&sbestos Claims in Class 6)
voted to accept the Second Amended Pl&eeVoting Declaratiorf| 7-9.) At the conclusion of
the solicitation process, the Debtors received sefiiicvotes in favor of #hPlan to support their
request for an order confirming the Plan. Of @lasses entitled to vat€lass 6 voted in favor
of the Plan and Class 3A and Class 7 voted in opposition to the Plan. Pursuant to the Plan,
Classes 1A, 1B, 2A, 2B, 3B, 3C, 4, 5A, 8, 9 and 1#8e not entitled to vote and were deemed
to accept the Plan. Classes 5, 10A, 11, 12A andwi&® not entitled to vote and were deemed
to reject the Plan.

E. Poor Economic Climate Leads tdelay in Confirmation Hearing

Debtors subsequently informed the Bankrug@ourt that, due to lack of available credit

in the market at the time, it was unlikely that they would be able to obtain the Letter of Credit

13 Ballots were to be received by the Voting Agent no latet p.m. (Eastern Time), regardless of when they are
postmarked

11



that was integral to the fundirgf the Asbestos Trust and tkeéore the confirmation of Second
Amended Plan. As a result, the Bankruptcyu@alelayed the confirmti@n hearing and asked
the Debtors to keep the Bankruptcy Court apprisefiirther developmes via monthly status
conferences.

In June 2009, the Debtors informed the Bankruptcy Court that it would be possible for
the Debtors to secure the Letter of Credit necessary for the funding of the proposed Asbestos
Trust; therefore, the confirmation process couklime. After consultation with the parties, the
Bankruptcy Court entered the Amended Pl@onfirmation Scheduling Order (“Amended
Scheduling Order”) on July 1, 2009. Per the Aded Scheduling Order, the Bankruptcy Court
established September 4, 2009 as the deadlingoddies in interest to file Objections to
Confirmation, and establishedatithe Confirmation Hearingould commence on September 30,
2009. GeeAmended Scheduling Order (D.N. 9278).)

F. Modifications Lead to an Eighth Amended Plan of Reorganization

Following entry of the Amended Schedyi Order, the Debtors filed several
amendments to the Second Amended Plan, which was the version for which the Disclosure
Statement was approved and votes were saticiSpecifically, the Debtors filed a Third
Amended Plan on July 2, 2009, a Fourth Amended Plan on July 28, 2009, a Fifth Amended Plan
on August 19, 2009, a Sixth Amended Plan opt&aber 9, 2009, a Seventh Amended Plan on
September 30, 2009 and an Eighth Amended Plabadober 5, 2009. It ihe Eighth Amended
Plan that was ultimately the sebj of the Confirmation hearing.

Most of the cumulative amendmts made to the Plan between the Second Amended Plan
for which solicitations ansgloting had occurred and the Eighth Anded Plan are in the nature of

technical, non-substantive changes. With resfechanges to the Plan that may be considered

12



substantive, those proposed modifications didadlversely change the treatment of the claim of
any impaired creditor who preausly approved the plan.

Several modifications to the Plan weredaahe result of settlements approved by the
Bankruptcy Court between Debtasd certain Claim holders, whiah turn resolved previously
asserted objections to confirtitm. For example, a new ClaS& was added to the Plan to
provide for treatment of the US Environni@nClaim and Vermont Environmental Claim
pursuant to the terms of theosent Decree and Settlement Agreement, which memorializes a
global settlement between G-I and its Affiliates, the one hand, and the United States and the
State of Vermont, on the otheilg resolve litigon underlying such Claims. (Plan § 3.10.)
Pursuant to the terms of the Consent DecreeSatitement Agreement, the Class 5A Claims are
impaired under the Plan and their agreement constitutes the Claim holders’ vote to accept the
Plan. Similarly, a settlement waeached with the Center for Claims Resolution, Inc. (“CCR”)
and the CCR Settlement Agreemémwas approved by the BankraptCourt, and those Claim
holders are now deemed to accept the plan. (Plan §'3.13.)

To resolve objections by holders of Clas€laims (Asbestos Bperty Damage Claims
and Asbestos Property Damage Cimittion Claims), the Plan was also amended to provide that
Class 7 claimants would receive the same treatmemther Unsecured Claims, rather than be
limited to a pro rata share of available insurafideerefore, holders of Class 7 Claims are now
receiving improved treatment of their Claims carga to the earlier proposed chapter 11 plans.

To address the concerns of the United Statast@&e, clarifying language was added with respect

“ The CCR Settlement Agreement is defirie the Plan as an agreemenbeoentered into between and among the
Debtors, the Asbestos Claimants Committee, the Legal Representative and CCR, and submitted for approval to the
Bankruptcy Court, which will implement the letter ofdemstanding with CCR dated June 30, 2008, and provide for

a compromise and settlement govegnthe allowance and treatment of the CCR Claim under the Plan. (Plan §
1.1.41)

15 SeeOrder Pursuant to Bankruptcy Rule 9019 Approving Settlement and Compromise of Certain Claims Pursuant
to the CCR Settlement Agreement (D.N. 9595). NoteRbater CCR Member Claims, to the extent that they are
Allowed, if any, will join Class 3A (G-1 Wsecured Claims). (Plan 8§ 1.1.35, 1.1.72.)

13



to the payment of post-confirmation statutory feeSeePlan 8§ 13.7.) Other modifications
adjust the interest rate payable on @iertunimpaired IRS Priority tax claimsdePlan § 2.4),
create a new class of claims to render|&® non-priority tax pergy claims unimpaired® or
clarify that the terms of the & are consistent with the tesnof a preexisting contractual
relationship betweeBebtors and the IRE.

G. Obijections to Confirmation

Per the Amended Scheduling Order dated du8009, the Bankruptcy Court established
September 4, 2009 as the deadline for filing oimestto the Plan. On July 17, 2009, Owens
lllinois and the Novak each filed a tice of intent to file an objen to the Plan. In each case,
as of the September 4, 2009 deadline, no such objection was filed.

On January 12, 2009, the NYCHAled an objection to commation arguing that the
Plan should not be confirmed because it dugs“meaningfully address” NYCHA's claim for
property damage. On July 17, 2009, LAUSD and dach filed objections to the Plan based on
the proposed treatment of their property damat@ms, which would have been tied to
insurance proceed®. The Plan has been modified to remotfee tie to insurance proceeds
and provide that Allowed Asbestofroperty Damage and Allowed Asbestos Property
Damage Contribution Claims “shall receive Caslan amount equal to 8.6% of such Allowed
Claim.” Plan § 3.12(b). The objections of BMA, LAUSD and the ILL are satisfied by the
aforementioned modification to the Plan.

On September 3, 2009, USG filed an Obt to the Plan on the grounds that its

property damage claim was improperhasdified as a Class 8 CCR ClaimSe€US Gypsum

16 Class 3C: G-1 Non Priority Tax Penalty ClaimSeéPlan § 3.7.)

7 SeeTolling Agreement$ee Infrag 11.1, defining Tolling Agreement); Plan § 2.4.

18 The provision in the third amended Plan providing that Class 7 Asbestos Property Damage and Asbesjos Propert
Damage Contribution Claims were to be paid 8.6% of their Allowed Claims, solely from PD Existing Insurance.
(SeeThird Amended Plan § 3.12(b).)
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Objection § 9 (D.N. 9453).) Similarly, on @ember 4, 2009, Quigley and Pfizer each filed
objections to the Plan on the ground that the Rigroperly classifies their claims as Class 8
CCR Claims, rather than Class 38&-1 Unsecured Claims).SgeeQuigley Objection | 24 (D.N.
9459); Pfizer Objection § 3 (D.N9456).) The Plan has beenodified to reclassify the
aforementioned claims (“Former CCR Member @lisll) as Class 3A G-1 Unsecured Claims to
the extent that they become allowed. (Plan § 3.5{a)The objections of USG, Quigley and
Pfizer are satisfied by the aforentioned modification to the Plan.

On September 4, 2009, Continerfitdd an objection to the Pta alleging that it is not
insurance neutral. SeeContinental Objection {1 11, 12 (D.R469).) Also on September 4,
2009, Century filed an objection tbe Plan on similar grounds, buithdrew its objection on all
grounds other than insurance neutrality purst@amsettiement agreement approved by Order of
the Bankruptcy Court on September 25, 2008ee©rder Approving Settlement Agreement
With Century Indemnity Company And Authmnng The Sale of Rights Under Insurance
Policies Free and Clear of Liens, Claims, tagts and Other Encumim@es (D.N. 9598).) The
Debtors argued that the language of sectiorobtbe Plan is modeled on language approved by
the United States Court of Appeals for their@hCircuit in the seminal case on insurance
neutrality. See In re Combustion Eng'891 F.3d 190 (3d Cir. 2004Neither Continental nor
Century presented any evidence in supportobltjection as at the Confirmation hearing. A
modification was later made to the Plan dlarify a provision withrespect to insurance
neutrality. (Confirmation Hearg Transcript 15-17, Sept. 3@009.) These objections were
withdrawn on the record at theast of the Confirmation Hearing, asresult of a mutually agreed

upon plan modification. SeeConf. Hr'g Tr. 15-17, Sept. 30, 2009.)

19“To The extent that Former CCR Member Claims beedllowed Former CCR Member Claims, such Claims
shall be entitled to the treatment provided for Allowed Claims in Class 3A.” (Plan § 3.5(a).)
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The United States Trustee had filed a pralamy objection to the Third Amended Plan,
but it was resolved before the Confirmation Hiegbased upon language that was incorporated
into updated version of the Plan. The United&tdtrustee never filed a formal objection to the
current Plan, and Mitchell Hausman appeaa¢dhe Confirmation Hearg on behalf of the
United States Trustee to explaimthhey were in fact withdrang their preliminary objection to
Plan Confirmation.

H. Withdrawal of the Reference

By Order dated September 29, 2009, pursuant to 28 U.S.C. § 157(d), on motion of the
Debtors and with the support of the ACC aneé ttegal Representativeéhe District Court
partially withdrew the reference of the Confirmation Hearingrtable the Bankruptcy Court and
the District Court to préde jointly over confirmatior?

|. Discussion of Facts Related to IRS’s Objections

In 1990, ACI and GAF were involved in busingsansaction that allegedly resulted in
the formation of a partnership. In 1994, GARtled certain outstandindisputes relating to
GAF'’s interest in the partnerghi Under the terms of the settlent agreement, GAF agreed to
terminate pending litigation and received a partngrdistribution of a portin of its interest in
the partnership of approximately $25.5 million. Thelement resulted ipre-tax income of $23
million. The settlement also provided that GABuld receive fixed mohty distributions until
1999 as well as a fixed final distribution1899. On September 15, 2997, G-I received a notice
from the IRS of a deficiency in the amount&&4.4 million in connection with the formation of
the partnership. The Debtors filed petitionshe United States Tax Court challenging the IRS’s

notice of deficiency. The filing of the Debsdrbankruptcy petitions automatically stayed

 The Plan is dependent on an injunction issued pursuant to 11 U.S.C. § 524(g) that may not be revoked or modified
except as provided in 11 UG.§ 524(g)(3)(A), which subsection requireattthe District Court issue or affirm the
Confirmation Order.
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proceedings in the Tax Court, and the IRS @b#er filed proa$ of claim in the Bankruptcy
Court. The Debtors objectedttoe amounts and validigf the IRS’s proofs of claims, and these
objections are the subject of separate legal proceedings currently gpbeétne the Honorable
Stanley R. Chesler of the United States Dusi@ourt for the District of New Jerseykee United
States v. G-I Holdings, IncCase No. 02-03082 (D.N.J33).

At all times relevant to the IRS claimsaagst the Debtors, the Debtors and their non-
debtor affiliates (and their pdecessors), including but not ited to BMCA and International
Specialty Products, Inc. (“ISP”)filed consolidated federalncome tax returns. As a
consequence, the Debtors’ nosbtbr affiliates are severally liable for any and all federal
income taxes, including interemhd penalties on delinquent taxdgt are owed by the Debtors.
See26 U.S.C. 8§ 15026 C.F.R. § 1.1502-6(a). On November 30, 2001, the IRS, G-l and G-I's
affiliated non-debtors entered into the “Agment to be Bound, Waiver, and Agreement to
Defer Assessment” (the “Tolling Agreement”)did. Hr'g Ex. 399), regaidg “tax liability” (as
defined therein) for this affiliated group of taxpayers for the taxable years ended December 31,
1985 through December 31, 1999. Pursuant toltiéng Agreement, G-I (referred to as the
“Taxpayer”) agreed that for each taxable yeawlich its non-debtor affiliates filed consolidated
tax returns with G-I asheir designated agern -1 would be liable for the tax liabilities of the
consolidated group. G-I further agreed thatdach taxable year, the statute of limitations for
the non-debtor affiliates would not expire befdhe tax liability maybe assessed against the
Taxpayer, G-l. The IRS agreed that the liakility of the nonbankrupt parties to the Tolling
Agreement would be the amount of liability that is ultimately determined by a court of

competent jurisdiction against G-I, and thatviduld not assess againstliG-affiliates “before

2L The District Court withdrew the reference from the Bankruptcy Court regarding the Debtortionbje the
IRS’s proofs of claim on May 13, 2003 re G-I Holdings Inc.Case No. 02-03082 (D.N. 10, 11).
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such time as [the IRS] may assess the same against the Taxpayer.” Lastly, the IRS agreed to
“not assess any amount against the nonbankrupbrations with respedb said tax liability

that is greater than the amount of the liabithgt [the IRS] may assess against the Taxpayer.”
Albert H. Turkus, a partner in the tax conteosy group of Skadden, ps, Slate, Meagher &

Flom LLP & Affiliates who was involved in disssgions leading to the Tolling Agreement, filed

an affidavit with the Court, in which Turkus stdtthat the first drafof the Tolling Agreement

was drafted by the IRS, and thhe IRS revised the draft agreerhbefore the final version was
executed.

The IRS has asserted two sets of altereatax claims against the Debtors in this
bankruptcy case. First, the IRS has assertiedityrtax claims appyximating $315 million, plus
unsecured non-priority claims of roughly $68 million for penalties, arising from the disputed
character of the alleged paership transaction executed llye Debtors in 1990. In the
alternative, the IRS has asserted priority ¢lims approximating $131 million, plus unsecured
non-priority claims of roughly $26 million for peltias, arising from tB termination of the
Debtors’ alleged partndrg transaction in 1999.

The Plan refers to the IRS’s alternative priority tax claims as the “Priority Tax Claim”
and its alternative unsecured mnarority tax claims as the “G-l Non-Priority Tax Penalty
Claim.” (Plan 88 1.1.78, 1.1.100.) Pursuant te #lan, the IRS would receive “full and

complete satisfaction of” its Priority Tax Clairffs.Payment to the IRS may be (i) in cash, (i)

22 The Plan treats the IRS’s Priority Tax Claims as follows:

each holder of an Allowed Prioritfax Claim shall receive, at ttele option ofthe applicable
Reorganized Debtor and in full and complete satisfaction of any and all liability attributable to
such Priority Tax Claim on the latest of (i) thedgffive Date, (ii) the daten which such Priority

Tax Claim becomes an Allowed Priority Tax Claiamd (iii) the date suchAllowed Priority Tax

Claim is payable under applicable non-bankrugiy, or as soon thereafter as is reasonably
practicable, (a) Cash in an amount equal to such Allowed Priority Tax Claim, (b) a transferable
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under a transferable, interest-begrinix-year note, or (iii) via aombination of cash and a note,
and the Debtors may prepay any note without endPlan 8§ 2.4.) Thsix-year note provides
for a fixed interest rate based on the London Interbank Offered Rate (“LIBOR”) plus 1%, and is
back-end amortized, with full payment of the notenow at the end of six years. (Plan § 2.4.)
Any payment, by note, cash or a combinatioar¢of, will be provided on the later of the
effective date of the Plan, the date the IRSiserfty tax claim becomes an Allowed Priority Tax
Claim, or on the date the IRS’s Priority T@aim is payable under applicable non-bankruptcy
law. (Plan § 2.4.)

The Plan also provides for treatment of the IBS' Non-Priority TaxPenalty Claim. In
the initial versions of the Plan, the Debtors clesdithe IRS’s potential claims for tax penalties
in Class 3A (G-I Unsecured Claims), which is an impaired class. Because the District Court had
not yet ruled on the applicability of the IRS’s claim for tax penalties, the IRS filed its Vote

Allowance Motion before the Bankruptcy Cown July 13, 2009, for an order pursuant to

note in the principal amount equal to such Allowed Priority Tax Claim, together with interest at a
rate per annum equal to LIBOR in effect on the Confirmation Date plus 1%, payable in Cash on
the sixth (&) anniversary from the date of the final determination of the assessment of such
Allowed Priority Tax Claim (for purposes of thisction 2.4, such date means the date upon which
the Allowed Priority Tax Claim is determined hyFinal Order), or (c) any combination of Cash
and a note, on the terms provided in subsections (a) and (b) hereof, in an aggregate Cash and
principal amount equal to such Allowed Priority Tax Claprgvided that the Debtors reserve the
right to prepay any such note in part or in whole at any time without premium or penalty; and
provided further, that no holder of an Allowed Priority Tax Claim shall be entitled to any
payments on account of any pre-Effective Daterast accrued on or penalty arising after the
Commencement Date with respect to or in cotioeavith such Allowed Priority Tax Claim; and
provided further that any assessment of a tax liability made against any entity the payment of
which would give rise to a claim for indemnification by such entity against the Reorganized
Debtors shall (i) not exceed the amount of any Allowed Priority Tax Claim, (ii) fqropes of

this Section 2.4, be deemed to be an assessmhemt Allowed Priority Tax Claim, and (iii) be
subject to the timing and payment terms set fhdtein, such that any such assessment may be
satisfied in full upon such entity’'s delivering a note issued by G-l having the same terms as
described in (b) hereof.

(Plan § 2.4.)
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Federal Rule of Bankruptcy Procedure 3018mporarily allowing its unsecured non-priority
tax claim in the amount of $26,144,269 for the puegosf voting its Class 3A Claim for or
against confirmation of the Plan. In respgnen July 28, 2009, the Plan Proponents filed the
Fourth Amended Joint Plan or Reorgaation, which added a new class entiti@dss 3C: G-I
Non-Priority Tax Penalty Claim The term “G-1 Non-Priority Tax Penalty Claim” is defined in
the Plan as “any Unsecured Claim of the InaéiRevenue Service under the Tax Code against
the Debtors or their estates for penalties (inclgdinterest thereon) that is not a Priority Tax
Claim.” (Plan 8 1.1.78.) Pursuant to the Pl IRS will receive a ch payment for its G-I
Non-Priority Tax Penalty Claim in aamount equal to 100% of such cldif.The IRS will
receive such payment when its claim beconiesvad: effectively, upon the resolution of the
pending tax litigation. The Plaaso provides for the payment afy interest on such claims,
however, it does not define the rate of interest. The cash necessary to make these payments shall
be provided by ISP, an affiliate of the Debto(®lan 8§ 4.4(e).) The Plan treats Class 3C as an
unimpaired class that is nottéled to vote for or againstonfirmation of the Plan.

During the Confirmation Hearing, the Dekd introduced the Eighth Amended Plan,
which inserted a provision in section 2.4 of tharPthat addresses thec thabilities of G-I's

non-debtor affiliates. This provision providestlit-I's non-debtor affiliates, including BMCA,

% The Plan treats Class 3C, the G-I Noieftty Tax Penalty Claims, as follows:

on the later of (i) the Effective Date and (iile date on which a G-I Non-Priority Tax Penalty
Claim becomes an Allowed G-I Non-Priority Tdenalty Claim, or as soon thereafter as is
reasonably practicable, each holder of an vilid G-I Non-Priority Tax Penalty Claim shall
receive Cash in an amount equal to 100% ahséllowed Claim; provided, however, that if
necessary to render any such Class 3C Claim unimpaired, each holder of an Allowed G-I Non-
Priority Tax Penalty Claim shall also receive Caslan amount sufficient for payment in full of
postpetition interest on any such Class 3C Claim, to the extent accrued under applicable non-
bankruptcy law.

(Plan § 3.7(b).)
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may satisfy an assessment by the IRS by detgeainote in the same amount and including the
same payment terms as those that appl@-is repayment of the Priority Tax Clairffs. The
Debtors amended the Plan to include this provision because BMCA is G-I's primary source of
income to fund its obligations under the iRlaAlso, on January 31, 1994, GAF, G-I Holdings
Inc. and BMCA entered into a Tax Sharing Agreent, which requires G-I to indemnify BMCA
for any payments it makes to the IRS. THWpecific indemnity provision of the Tax Sharing
Agreement provides as follows:
GAF and each signatory to this Agreerngsther than the members of the BMC
Group) agrees, jointly argkverally, to indemnify the BMC Group for the amount
of any tax paid by the BMC Group, whet by application of Treas. Reg. Sec
.1.1502-6 or similar provision of state or local law, in excess of the amount
otherwise payable by the BMGroup under this Agreement.
(Tax Sharing Agreement, Conf. Hr'g Ex. 385, p. 88(b).) Thus, as eéhDebtors argue, if the
IRS were able to assert additional tax liability against BMCA after confirmation of the Plan, G-I
would ultimately be liable fothose additional amounts pursuanttie Tax Sharing Agreement,

which would hamper G-I's ality to reorganize.

J. IRS’s Objections

The IRS first argues that theaRlis not confirmalel because it fails to comport with the
requirement set forth in 11 U.S.C. § 1129(a)(9){@t priority tax cretors receive “deferred

cash payments.” Specifically, the IRS contetiaat to comply with the statute’s six-year

24Section 2.4 of the Plan presently provides, in relevant part, that

[a]ny assessment of a tax liability made against any entity the payment of which would give rise to
a claim for indemnification by suamtity against the ReorganizBebtors shall (i) not exceed the
amount of any Allowed Priority Tax Claim, (ii) for purposes of this Section 2.4, be deerbed to

an assessment of an Allowed Priority Tax Claangd (iii) be subject to the timing and payment
terms set forth herein, such that any such assessment may be satisfied in full upon such entity’s
delivering a note issued by G-I having the same terms as described in (b) hereof.

(Plan § 2.4.)
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payment requirement, it should be entitled to sssgainst the Debtors upon confirmation of the
Plan, thereby triggering issuance of the note, rather than upon the final determination of the
pending District Court litigation. Also, it argues that the lagguaf 8 1129(a)(9)(C) requires its
Priority Tax Claim to be satisfied by paymentciash, rather than by issuance of a note, and that
the note’s single balloon payment in six yeateradn allowed assessment violates the Code’s
requirement that payments be “deferred” for g®ars. Moreover, the IRS takes issue with the
proposed rate of interest for the note. In otdecomply with the laguage of § 1129(a)(9)(C)
that the Plan pay the “value” dfie Priority Tax Claim, the IR argues that the Plan should
establish an interest rate for the note in ataonce with one of the following methods: (1) the
rate that an efficient market would produceewhpricing the Debtors’ debt, which the IRS
argues lies somewhere between 8.2% and 1%6807ill 541 U.S. at 477 n.14; (2) the formula
approach adopted ifill, using the prime rate of 3.25% for commercial borrofersmt the
LIBOR rate, plus a 3% risk pmium; or (3) the statutory temmandated by Congress for unpaid
federal tax debts, which is approximately 68ee26 U.S.C. § 6621.

The IRS argues that the Plan unlawfully att&srtp discharge non-debtor affiliates from
their liability for post-petition interest and penaltdige on the Debtors’ unpaid federal tax debts.
While the IRS acknowledges that it may not seekditect from the Delatrs any more than the
Plan provides, it asserts that it is entitlecctdlect the remainder frorthe Debtors’ non-debtor
affiliates, in particular, BMCA Because the non-debtors are members of a consolidated group,
are severally liable for taxes, interest and p@shs per federal lawand do not enjoy the same
protections that the Bankruptcy Code affords Erebtors, the IRS declardbat it may collect

additional monies from the non-deks after the District Court Igiation regarding its claims has

% The IRS argued that the prime rate was 3.25% when it filed its Second, Amended Objection to
Confirmation in September 2009.
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becomeres judicata The additional monies sought byetiRS include any post-petition, pre-
confirmation interest (“Gap Intest”) on taxes owed by the Debd, and any post-confirmation
taxes, interest, and penalties on terms differesu tihose set out in the Plan for the Debtors’
Priority Tax Claim (“Post Confirmation Obligations™d. This particular objection of the IRS
relates specifically to the language in Plaot®n 2.4. The IRS asserts multiple legal arguments
in support of its position.

First, the IRS argues thatigshCourt lacks jurisdiction tdetermine the liailities of non-
debtors. It asserts that theurt does not have “related” jurisdiction under 28 U.S.C. 1334,
because the Debtors’ liability is not affectadall by thdiability of the non-debtors.See In re
Combustion Eng’g, Inc.391 F.3d at 226. To support thissartion, the IRS explains that it
cannot collect from the Debtors that which bwid be seeking to colleétom the non-debtors,
and it states that the Debtors have not provaidficient evidence to demonstrate that collection
efforts against non-debtors would indirectly ezff the Debtors’ estates pursuant to the Tax
Sharing Agreement. Moreover, the IRS argues that the Court cannot rule on the non-debtor’s
liability because there is no existing case or mv@rsy as required by Article Il of the United
States Constitution. The IRS has neither madassessment nor attempted to collect from the
non-debtors, and even if it were to take swstbps, only the non-teors would then have
standing to object.

Second, the IRS argues that the Court isdgafrom absolving the non-debtors of tax
liability by the Anti-Injunction A¢, 26 U.S.C. § 7421(a). Thisastite provides that “no suit for

the purpose of restraining the assment or collection of any tax shall be maintained in any court

% The IRS concedes that it would not be entitled to Post-Confirmation Obligations if this Court finds that
the issuance of a note satisfies the requiremer@ ©129(a)(9)(C) that deferred payments be made in
“cash.”

23



by any person, whether or not such person igp#reon against whom such tax was assessed.”
Id. The IRS cites tén re Becker's Motor Transp., In632 F.2d 242 (3d Cir. 1980), aR@zzo
Pazzo, Inc. v. New Jersdyio. 07-CV-1558(WJM), 2007 WK166017 (D.N.J. Nov. 20, 2007),
to support its proposition thatahAnti-Injunction Act bars the @urt from enjoining the United
States from collecting tax debfrom non-debtors.Also, while recognizing that 11 U.S.C. §
106(a) operates as a general waiwof the federal governmentsovereign immunity in the
bankruptcy context, the IRS notélsat this waiver is subjedb the Anti-Injunction Act as
appropriate nonbankruptcy law under 11 U.S.C. § )0#)a Alterndively, the IRS asserts that
even if the Anti-Injunction Act daenot apply, the Debtors wouldlktail the standard analysis
that courts use in determining whether to impose an injunc8ee. In re Campbell Enters., Inc.
66 B.R. 200 (Bankr. D.N.J. 1986) (Gambardella, Also, the IRS arguesdhthe Court’s use of
11 U.S.C. 8 105 to impose anungtion on non-debtors is improper.

Third, the IRS argues that the Plan’s releafseon-debtors from tax liability violates 11
U.S.C. 8 524(e). This section provides that “désgle of a debt of the debtor does not affect the
liability of any other entityon, or the property oany other entity for, such debtld. The IRS
argues that this section imposesunequivocal bar on all thiggharty releases, and accordingly, a
discharge granted to the Debtavsuld not affect the liability ohny non-debtor with respect to
the debts owed to the IRS. Besalthe United States CourtAppeals for the Third Circuit has
not ruled directly on this issuéhe IRS urges this Court tollimw the United States Courts of
Appeals for the Fifth, Ninth and Tenth QGiits, which prohibit non-debtor releaseSee In re
Lowenschuss67 F.3d 194, 1401-02 (9th Cir. 199%5);re Zale Corp,. 62 F.3d 746, 759-62 (5th
Cir. 1995); In re Western Real Estate Fund, Ln®22 F.2d 592, 601-02 (10th Cir. 1990),

modified by, Abel v. We€32 F.2d 898 (10th Cir. 1991).
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The IRS posits that the Third Circuit hdmwever, adopted an alternative analysis in
determining whether to approve non-consensuabsgs that would requitieis Court to analyze
certain hallmarks such as “fairness, necegsitihe reorganization, and specific factual findings
to support these conclusions.See In re Continental Airline03 F.3d 203 (3d Cir. 2000).
According to the IRS, the Debtors have wemonstrated the necessary showing utadee
Continental Airlines For instance, the releases are remtessary to the Debtors’ reorganization
because the Debtors’ own projections showt tthere is ample cash available to pay the
additional liabilities of the nodebtors. Moreover, to allow the Debtors to argue that the
releases are necessary to ensure feasibilitheofPlan would erroneoysimply that the legal
obligations of any non-debtor would be absolggdply because the non-debtor has agreed to
fund a plan. Also, opines the IRS, the Debtorsoé argue that the edse of BMCA from tax
liability is necessary to a&blve G-l from indemnification liability under the Tax Sharing
Agreement, because under bankruptcy law G-I ctrerereject that agreement, or as the sole
shareholder of BMCA it can renetipite the agreement. Furthesra, the money that G-I would
pay to indemnify BMCA under the Tax ShariAgreement would ultimately come from BMCA,
which has ample cash to pay such indemrtificaaccording to the Debtors’ own projections,
eliminating the necessity of a release. Finahates the IRS, although the Debtors assert that
Plan Sponsor will revoke his offer if the releases are not obtained, the Debtors have failed to
demonstrate that the Plan Sponsor’s offer is necessary to reorganization since the Debtors’ eight
years of exclusivity has prevedtepen bidding or proposals.

Finally, the IRS argues that there is nothingeither the language or the intent of the
Tolling Agreement that absolves the non-debtownfrtheir liability for all the taxes of the

consolidated group, including Gap Irgst. Its argument centers the use of the term “assess.”
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It claims that once the tax litigation is resolvédwill be able to asss the full tax liability,
including Gap Interest, againGtl without violating the Bankrupy Code’s automatic stay and
discharge provisions.Seell U.S.C. 88 362(b)(9) & 524(a)(2)lt explains that‘[w]hile 11
U.S.C. § 502(b) prevents Gap Interest fronmbeclaimed in the bankruptcy case (as to the
Debtors), nothing prevents itgecrual under nonbankruptcy law, even though the interest may
ultimately beuncollectible from the Debtors after the bankraptcase if the Debtors receive a
discharge.” (IRS Response, p. 21) (emphaswsiginal). Thus, the IRS posits, although it may
not collect against G-I, it may legally assess finll value of its claim, including accrued Gap-
Interest, against G-I and the non-debtongl #hen collect against the non-debtors.

The IRS objects to confirmation of the Plan two additional grounds. First, the IRS
argues that the Plan violate® thbsolute priority rule under 11 U.S.C. 8§ 1129(b)(2)(B), because
no opportunities have existed fohet parties to bid on the assetsto proposean alternative
plan. See Bank of Am. Nat. Trust & S@&ss’n v. 203 North LaSalle P'shp26 U.S. 434, 443
(1999) (hereafterlaSall€). This is a result, notes the IR&, the lack of any public or private
auction for the company, and also because tH#dpe retained the exdive right to propose a
plan throughout the entire banktcy case, thereby gwrenting the introduatin of any competing
plans. Additionally, the IRS asserts that PBpmonsor is receiving value on account of his
ownership interest in the Debtors and that hisridaution to the Plan fails to meet the new value
exception to the absolute priority rule.

To demonstrate that it hasetling to make the above objects, the IRS claims that it is
an impaired creditor due to the Plan’s treatmahits G-I Non-PriorityTax Penalty Claim in
Class 3C. The IRS argues that it is impairedduse the Court has no jurisdiction over ISP, a

non-debtor, to order the cash payment that the Réquires, and because the Debtors have not
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established that ISP has the funds to make auystyment. Moreover, it is impaired because the
Plan does not specify the interest rate at whglpenalty claim will be repaid. Finally, the IRS
claims that it is impaired because the Plan itdit from foreclosing on its penalty claim once
that claim is assessed.

As a second additional objection to the Pthwe, IRS argues that the Plan fails to comply
with the requirement of 11 U.S.C. § 1129(3){®cause it is not proposed in good faith.
Specifically, the IRS argues again that Plan Spoms obtaining new e@y in the Debtors in
violation of the absolute priority rule. déitionally, the IRS arguethat the Debtors have
provided no sound business justfiion for delaying payment f@ix years on the its Priority
Tax Claims, and that the delayed paymentthe IRS is not reasonably necessary to the
reorganization of the Debtors. Thus, accordinghe IRS, the Plan unnecessarily risks non-
payment to the IRS on its priority claims.

K. Debtors Response to the IRS’s Objections

Regarding the IRS’s objections to the Plam&atment of its Priority Tax Claims under
11 U.S.C. 8§ 1129(a)(9)(C), the Debtors note timt Plan complies with the statutory time
requirements because the six year note is issamd begins to run, from the moment that the
IRS makes their assessment. However, thbt@s contend that the IRS may not make an
assessment while the tax dispute is still pendirgusikvely in U.S. District Court, and that the
IRS must wait for a final unappealable judgmegee26 U.S.C. § 6213. The Debtors opine that
the IRS would not be harmed by any delay becthesé®lan provides thaterest will accrue on
its Priority Tax Claim between the effective date of the Plan and the date of a final unappealable
judgment. Moreover, the Debtors assert, notlinthe language of the Bankruptcy Code or in

the cases that interpret its text requires the @slib make periodic ganents of principal and
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interest rather #n one single payment at the end o #ix year period. Besides, argue the
Debtors, the purpose of the statute is to dglayments so that the Debtors can successfully
reorganize, a principle that the ACC clearly untteyd when agreeing to delay payments to it
under the Plan and that t&eipreme Court espousedUmited States v. Energy Resources Co.,
Inc., 495 U.S. 545 (1990) (hereaftdtriergy Resourcés

The Debtors also address the IRS’s objectiontbeqroposed rate of interest for the note.
The Debtors assert that the proposed rate tefest of LIBOR plus 1% comports with the
formula approach adopted by the Supreme Coufilinv. SCS Credit Corp.541 U.S. at 480.
The Debtors argue that, undéill, cram down interest rateseanot designed to make each
individual creditor whole, rathethey are designed simply to ensure that the debtor’'s payments
have the required present value. The Debtors note that there is a very low probability of plan
failure and the IRS itselias not challenged the feasibilitytbe Plan. Furthermore, the Debtors
claim that the appropriate reference rage LIBOR rather than the “irrelevant” and
“anachronistic” prime rate, and that the 1% ris&mpium is ample given the remote possibility of
default. Additionally, the Debtors argue that RS has presented no evidence of an “efficient
market” in the bankruptcy context and thus no besists for this Court to assume the existence
of such a market.

In response to the IRS’s arguments agdinst“non-debtor releas’ the Debtors argue
that the Court has subject matperisdiction over BMCA's taXiability under 28 U.S.C. § 1334
and under 11 U.S.C. § 505(a)(1). They assaitttie Court has jurisdiction because the matter
arises under title 11 in a case untide 11. Moreover, the Debtorstate, the tax liability of
BMCA is “related to” these bankruptcy easin accordance with 28 U.S.C. § 1334 kador,

Inc. v. Higgins 743 F.2d 984 (3d Cir. 1984), because collection acts by the IRS against BMCA
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and other affiliates would effect the Debtoestates by impairing the funding sources for the
Debtors’ chapter 11 Plan, and because the Taxii@hAgreement requires G-I to indemnify the
non-debtors for any amounts collected by the IR®e Debtors counter the IRS’s claims that
they could easily renegotiate the Tax Sharinge&gient to release their indemnity liability,
noting that such a strategy woulejuire the consent of BMCA'’s creditors. Moreover, the case
or controversy requirement undertigle 111 of the United States Constiton is satisfied because
the determination of BMCA'’s tahkability is central to G-I'sprospects for reorganization under
this Plan.

The Debtors claim that the Bankruptcy Caatel the Supreme Court provides this Court
with authority to confirm the Plan, including section 2.4 as amended. The Debtors rely on the
Supreme Court’s ruling iEnergy Resourceg95 U.S. 545, to illustrate this Court’s broad grant
of authority to do whatever “igecessary or appropriate to caomyt the provisions’ of the Code
and ensure the success of the Plan.” The Depusis that they are seelg in section 2.4 of the
Plan significantly less relief againstetHRS than the Supreme Court allowed Energy
Resources Additionally, the Debtors point to sa@s of authority for approving the Plan
amendment under Bankruptcy Code and FederasRaf Bankruptcy Procedure, including Code
sections 1123(b)(6), 1142 105(a), 106(a) and 5GH(1), and Rule 3020(c)(1) and (d). Finally,
the Debtors assert that where necessary to effect successful reorgaation, courts in title
11 cases have asserted powter approve plans with provins affecting claims against
nondebtors without running afoaf 11 U.S.C. § 524(e)See In re Ingersoll, In62 F.3d 856,
864 (7th Cir. 2009)In re Airadigm Communs., Inc519 F.3d 640, 657 (7th Cir. 200&)lass
Five Nev. Claimants v. Dow Cong Corp. (In re Dow Corning Corp.R80 F.3d 648, 656-76

(6th Cir. 2002). Finally, the Debtors provide essvhere courts have exercised jurisdiction,
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despite 11 U.S.C. § 524(e), to address aveslitclaims against non-debtors when the non-
debtors have rights of indemnigainst chapter 11 debtorsSee Menard-Sanfdrv. Mabey
(A.H. Robins Co. Inc.)880 F.2d 694, 702 (4th Cir. 198%Republic Supply Co. v. Sho&15
F.2d 1046, 1050 (5th Cir. 1987).

The Debtors oppose the IRS’s reliance on Almé-Injunction Act, explaining that in
section 106 of the Bankruptcy Code, Congress spatiifiwaived sovereigimmunity so as to
make clear that bankruptcy courts can apprBlan provisions and issue orders affecting the
collection rights of the IRS. Ab, they argue that section 188#) of the Bankruptcy Code does
not impact upon the waiver of sovereigmmunity. Moreover, they claim, i€entral Virginia
Community College v. Katb46 U.S. 356, 361 (2006), the Semme Court ruled that even
without the amendments that Congress memeection 106 specifically waiving sovereign
immunity, the U.S. Constitution had abrogated senm immunity in the bankruptcy court. The
Debtors aver that the casesedlon by the IRS cortered neither the aamdment to section 106
of the Bankruptcy Code that waived the goweent's sovereign immunity nor the Supreme
Court’s decision inCentral Virginia Community College As an alternative argument, the
Debtors claim that they are not seeking an injamcfrom this Court. Raher, they assert, they
are seeking a substantive Planm that will address the amount, timing and payment terms of
BMCA's and G-I's tax liability, which would havéinding, res judicata effect in any future
proceeding brought by the IRS. Should the Coud that the Debtors are seeking an injunction,
they argue, the Court should regiply the general injunction stdards, but instead should apply
a modified standard unique the bankruptcy context wherecaurt may issue an injunction

where such relief is simply necessary te sluccessful reorganimat of a debtor.
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Finally, the Debtors assertathunder basic contract lawgtiplain language of the Tolling
Agreement provide an additional and independisis for confirming the Plan with amended
section 2.4. The Debtors notieat the Tolling Agreement batbe IRS from assessing any
amount against BMCA that is greater thap #imount it may assess agdi G-l. Since post-
petition interest does not run against the Debby operation of bankruptcy law, making such
interest uncollectable by the IRS, argue the Deshtthe IRS cannot seek to collect it from the
non-debtor affiliates without violeig the agreement. Moreover, the Debtors note that under tax
law, an assessment against G-l automaticgallyoses a lien against all G-I's propert$ee26
U.S.C. 88 6321 & 6322. Thus, argue the Debtdrshe IRS assessed against G-I greater
amounts than the bankruptcy law and Plan peitntd collect, it would atomatically create a
lien against the properiyf G-I and be in violation of #hdischarge injunction under 11 U.S.C.
524(a)(2).

In refuting the IRS’s objection that the Plhaiolates the absolute priority rule under 11
U.S.C. § 1129(b), the Debtors pogiat the Court need not even reach it, because the IRS is an
unimpaired creditor and has no stargdio invoke the absolufgiority rule orobject to an aspect
of the plan that does not impadt ftecuniary interest. It shoubé noted that # Debtors raised
an identical argument in their @otion to the IRS’s Vote Allowance Motion. In that Objection,
the Debtors first argued that the IRS is bafred voting its potential dim because it failed to
seek temporary allowance of it prior to the ugtideadline. The Deb®ralso note that as a
result of amendments to the Plan the IRS no lohgéts claims in Class 34an impaired class.
Rather, assert the Debtors, the IRS’s unsecusgthslare classified in Class 3C, an unimpaired

class, thus, its request is moot because unintbaleems are not entitled to vote for or against
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the Plarf’ Moreover, because the IRS is unimpaired, it has no standing under either
constitutional or prudentiagrounds to object to confirmati under 11 U.S.C. § 1129(b) on
grounds of new value, because it faces no actual feating to those issues and those issues do
not affect its rights®®

According to the Debtors, the IRS has malstiano authority to suppbits claim that the
Court’s lack of jurisdiction owelSP is tantamount to impairment, and it ignores the Court’s
jurisdictional authoritybased on Rule 7004(d). Moreover, ntte Debtors, ISP is willing to
sign a formal agreement binding it to the Caujtirisdiction. Also, ahough the Debtors have
already provided financial documents from I®Rhe IRS, the IRS neither objected nor sought
additional information, and it lsanot provided facteén support of its allgation that ISP has
insufficient funds. Finally, the Dx@ors posit that the Plan does not delay, impair or alter the
IRS’s rights in relation to its penalty claim, rather, it simply provides the terms of payment and
leaves the IRS the right to foreclose if nse@eg. Thus, argues the Debtors, the IRS is
unimpaired and conclusively presumed to hasaepted the Plan, and it has no legitimate reason
or standing to challenge the provisions allowRign Sponsor to acquire new equity under the
absolute priority rule.

Moreover, the Debtors assert that everthdg IRS had standing tassert an absolute
priority objection, the objection would fail becaubke Plan fits within the new value exception.
The Debtors note that “the Plan is the result of nine years of litigation and two years of hard-

fought arm’s-length negotiationdetween exceptionally weldaised and sophisticated

" The Debtors note that the IRS’s Priofitgix Claims are treated separately by Bian, and are beimgid in full.
% The Debtors also assert that, given that Bankruptcy Code section 1126(a) only provides for allowed

claims to vote, and Bankruptcy Rule 3018(ajtdas unallowed claims to vote without the plan
proponents’ consent, Rule 3018(a) is ultra vireghis context because it is outside the rule-making
authority of 28 U.S.C. § 2075.
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adversaries” who were able to extract the maximum possible value from the estate and is
congruent with the requirementslcdSalle 526 U.S. 434. Additionallythe Debtors assert that
Plan Sponsor’s new capital contribution of apgimately $220 million in cash and an amount of
collateral sufficient to secure a $560 million note satisfies the new value exception to the
absolute priority rule. Finally, thBebtors argue that, in contrast taSalle the old equity
interest holders here have not had an exclusive opportunitglte the reorganized debtors’
business and propose a plan asrganization. The Debtors egqoh that the ACC held a veto
power over any plan, because only with istituency’s 75% vote could BMCA obtain a
section 524(g) injunction. Thushe Plan has been market &btbecause it is as much the
creation of the non-debtor Conttee as it is the Debtors.

Next, the Debtors refute tHRS’s argument that the Plavas not proposed in good faith
by first restating their argumerthat Plan Sponsor’'s contributiofits within the new value
exception. Also, the Debtors argue that the Btararely provides for the treatment required by
section 1129(a)(9)(C) and that good faith does npbse a duty on the Debtors to offer more to
the IRS than the Bankruptcy Code requirddoreover, the Debtors argue, the IRS can not
justifiably complain that the Plan treats the Asbestos Claimants more favorably because the IRS
receives full payment years befdhey receive their 8.6% payments.

L. Documentary Evidence - Cooper Feasility Study & Other Expert Reports

i. Cooper Feasibility Report
The Expert Report of Stephen F. CooffeC€ooper Feasibility Rgort”) dated August 6,
2009, was submitted to the Cour{Conf. Hr'g Ex. 702.) The report contains a feasibility
analysis and conclusions regardthg feasibility of the Plan. The report explains the qualitative

and quantitative data that wasnsidered, the critical assumpts that underpithe study, and
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the mechanics of the financial analysis thas warformed. The reporkgresses the opinion that
BMCA has a strong management team and a proaek record in support of the assertion that
the company will succeed going forward. The reporicludes that “the Plan, as presented, is
not likely to be followed by théquidation, or the need for furer financial reorganization, of
the Debtor.” Cooper Feasibility Report, p. 7.)
ii. Beaulne Valuation Report
The Expert Report of Dani@eaulne (the “Beaulne Valuah Report”) dated August 6,
2009, was submitted to the Court. (Conf. HEg. 701.) The report contains his valuation
analysis and conclusions regarding the valmadioG-1 and BMCA, much of which Mr. Beaulne
testified to during th€onfirmation Hearing.
iii. Cooper Rebuttal Report
The Rebuttal Report of Steven F. Coomerd Zolfo Cooper LLC in the Form of
Comments on the Expert Report of DanielaBlne dated August 6, 2009 (the “Cooper Rebulttal
Report”) was submitted to the Co@tt.(Conf. Hr'g Ex. 703.) The report contains a critique of
the valuation analysis and cdmsions regarding the valuati@f G-1 and BMCA contained in
the Beaulne Valuation Report.

M. The Confirmation Hearing

At the start of the Confirmation Hearing, Debi$ counsel read a settlement into the
record that it had reached with two objestto confirmation, Continental and Centgity(Conf.
Hr'g Tr. 15, Sept. 30, 2009.) The objections wbesed on the concerns regarding insurance

neutrality; Debtors agree include certain clarifying lagjuage into its proposed confirmation

29 The Cooper Rebuttal Report itself is dated August 20, 2009.
30 Century’s objections were D.N. 9318 and D.N. 9466; Continental’s objection was D.N. 9469.
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order, and in exchange Contintanand Century agreed to witladv their objection. (Conf. Hr'g
Tr. 15, Sept. 30, 2009.) The provision wead in to the record as follows:

Notwithstanding anything to the contrary tims confirmation order, the plan or
any plan document, nothing in this confita order, the plaor any of the plan
documents including any other provisidhat purports to be peremptory or
supervening, shall in any way operateotohave the effect of impairing in any
respect the legal, equitable contractual rights, if anygf any entity that issued

any insurance policies including but not limited to policies issued to GAF
Corporation, the Ruberoid Company ayeof the Debtors or their predecessors
and the various agreements related to the policies together with the policies
defined as the insurance agreements, under or in connection with such insurance
agreements. Nothing in the plan orstlconfirmation order shall preclude any
entity from asserting in any proceediagy and all claims, defenses, rights or
causes of action that such entity hasnay have under or in connection with any

of the insurance agreements or otherwise. Nothing in the plan or this confirmation
order shall be deemed to waive any msi defenses, rights aauses of action

that any entity has or may have undex gnovisions, terms, conditions, defenses
and/or exclusions contained in the irwce agreements, including but not limited

to any and all claims, defenses, rigbtscauses of action based upon or arising
out of the claims that arguidated, resolved, dischard, channeled or paid in
connection with the plan.

(Conf. Hrg Tr. 15-17, Sept. 30, 2009After the provision was readto the record, Counsel for
Continental and Century both confirmed that ittajections should be considered withdrawn.
(Conf. Hr'g Tr. 17, Sept. 30, 2009.)

N. Voting

At the Confirmation Hearing, Debtorstounsel, Mr. Martin Bienenstock, also
incorporated the Voting Declarati into the record, which certiBeghe outcome of the voting on
the plan. (Conf. Hr'g Tr. 18, Sept. 30, 2009.) ebtcounsel noted thabting was not being
contested by any party at the hearing, andetifégr the Voting Declaration was admitted into

Evidence without objection. (Carifir'g Tr. 18, Sept. 30, 2009.)
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O. Direct Testimony of Samuel J. Heyman

i. Testimony on the Business and the Current Financial Position of G-1 and its
Affiliates

At the confirmation hearing, Samuel J. Heymtne Debtor's Chairman, testified before
this Court. Mr. Heyman testified that he"@hairman of G-I and BMCA and . . . the owner of
both G-I, BMCA and ISP.” (Conf. Hr'g Tr. 22, Sept. 30, 2009.) Mr. Heyman described the
business of the company as the “[c]hemicals mssinwhich is under the name of ISP, and the
roofing business which is BMCA and GAF.” ¢@f. Hr'g Tr. 22, Sept. 30, 2009.) With respect
to the relationship between G-1 the Debtor BMICA the non-debtor, Mideyman testified that
G-1 itself does not have any opengtibusinesses, and that “BMCA is a wholly owned subsidiary
of G-1, and BMCA is really wherthe profits are being derivéidm.” (Conf. Hr'g Tr. 25, Sept.
30, 2009.) When asked about th@&rent state of the BMCA’soofing business, Mr. Heyman
testified that it is “the leading company inetlindustry” and summarized the health of the
business as follows: “I think it's a healtlysiness. We have ... a very good management. |
think, ... there are risks, but there are some @ssidnd | think it's going to be a fairly steady
business over the near future(Conf. Hr'g Tr. 23-25, Sept. 3@009.) In terms of assets and
liabilities of G-1, Mr. Heyman testified thatsikey asset is the 100 percent interest in BMCA,
and the principal liabiies of G-1 total approximately $2.5 billidh.(Conf. Hr'g Tr. 34, Sept.
30, 2009.)

ii. Testimony on the Circumstances Leading Up to Bankruptcy Filing
Mr. Heyman testified that at the time G-1 acquired GAF in 1983, “there were very few

asbestos claims,” (Conf. Hr'g Tr. 29, Sept. 2009), but that the number asbestos claims

31 The $2.5 billion figure is inclusive of approximately $775 million to make a cash payment and a note backed up
by a Letter of Credit, which assumes that the Global Settlement is approved. It also includes $350 million for the
IRS claim, which Mr. Heyman actually testified “could be anywhere from zero to $350 million.” (CoofTH

34, Sept. 30, 2009.)
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increased dramatically over time, growing‘lmndreds and hundreds dfausands” prior to the
filing of the Bankruptcy petition(Conf. Hr'g Tr. 33-34, Sept. 3@009). Mr. Heyman testified
that the company made several efforts to tryetolve its asbestos liabilities on a global basis
over the years, including joining with ashestco-defendants to resolve these clafms,
negotiating and accepting a proposed class action settl&métibying Congress for a
legislative solutiori! and setting up their “own legaletwork throughout # country” (Conf.
Hrg Tr. 32, Sept. 30, 2009put none of these efforts were successful in achieving a global
solution. (Conf. Hr'g Tr. 30-32, Sept. 30, 2009.) .Meyman testified that prior to filing for
Bankruptcy, G-1 paid out approximate®yl.3 billion is asbestos claimis(Conf. Hr'g Tr. 27,
Sept. 30, 2009.) Mr. Heymanstdied that there was no wathe company could pay the
expenses associated with the rapidly accutimgeclaims, and filing a bankruptcy proceeding
“was the only alternative.” (@f. Hr'g Tr. 27, Sept. 30, 2009.)

iii. Testimony on the Complexity of LitigatiResolved by the Global Settlement and
the Plan and Timing Issues

Mr. Heyman testified that the principal igsto be resolved in the settlement was the

estimation of the asbestos liabilities, whialas a hotly contestedand which would have

%2 The Center for Claims Resolution (CCR). “We then entém® the CCR, the Center for Claims Resolution, with

20 other asbestos co-defendants on the theory that at least we would cut our defense costs by 95 percent by using
one counsel.” (Conf. Hr'g Tr. 30, Sept. 30, 2009.)

* This refers to th&eorginesettiement, which Mr. Heyman described as follows:

In 1993 we entered into theeorginesettlement which was a class action settlement with all the
major asbestos lawyers to put asbestos behind us, and we had every expectation that that
settlement would hold and the importance of that settlement to us is it gave us a certain certainty. .
. . [T]he Supreme Court revers&korgineand they said that the federal class action law is not
equipped to deal with such diverse class actions with such a diverse group of plaintiffs. And so
this whole settlement that we worked on for three or four years was reversed . . . by the Court and
the Court said this is a huge problem in America. We should go to the Congress, that Congress
should fix the asbestos problem.

(Conf. Hr'g Tr. 30-31, Sept. 30, 2009.)

3 «[T]hen we spent the next four years lobbying in the Congress on behalf of legislation which we thought was
going to be very helpful in resolving it on a very fair basis. And we lost.” (Cond. Ht’'30, Sept. 31, 2009.)

% Mr. Heyman estimated that half of the total was paidsky itself, and was paid by half by insurance. (Conf.
Hr'g Tr. 27, Sept. 30, 2009.)
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involved a lengthy discovergrocess, the examination of Xysaand other medical information
for thousands of claimants, and the impletagan of a claimant questionnaire and sampling
protocol. (Conf. Hr'g Tr. 34-365ept. 30, 2009.) Mr. Heyman téed that the Court set aside
two years for this discovery process, and tihan given the length of the litigation and the
appeals process, he knew that such an estimatameeding would come at a substantial cost to
the bankruptcy estate. (Comdr'g Tr. 36-37, Sept. 30, 2009.) MHeyman testified that the
Global Settlement is the product of eight and a hedfrs of settlement efforts. (Conf. Hr'g Tr.
38, Sept. 30, 2009.) Mr. Heyman stated ttred Global Settlement not only resolves the
litigation with respect to the vaduof the asbestos liabilities, balso brings resolution to two
other separately litigated cases between these adverse Pai@iesf. Hr'g Tr. 39-42, Sept. 30,
2009.) Mr. Heyman also testified that the terms of the settlement were integrated such that it
would not be possible to pry apany piece of the settlement Wleéhleaving the rest intact.
(Conf. Hr'g Tr. 54, Sept. 30, 2009 Mr. Heyman testified that given his experience, it was his
business judgment that this plan reorganization is in the bestterests of the estate and its
creditors. (Conf. Hr'g Tr. 54Sept. 30, 2009.) Mr. Heyman altestified thattime was of the
essence in getting the company ofibankruptcy, noting that the \atility and risk of the credit
markets might prevent consummation of en if it is not approved quickly. SeeConf. Hr'g
Tr. 73, Sept. 30, 2009.)
iv. Testimony on Plan Sponsor’s Contribution to the Plan

Mr. Heyman testified that upon confirmati of the Plan, the Plan Sponsor will

immediately be making a $220 million cash cdnition. (Conf. Hr'g Tr. 48, Sept. 30, 2009.)

He also stated that the Plan Sponsor will greviding collateralized Letters of Credit at

3 gpecifically, Mr. Heyman referred to an alleged fraudulent conveyance claim involving ISP, and an alleged RICO
action. (Conf. Hr'g Tr. 41-42, Sept. 30, 2009.)
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significant expens¥. (Conf. Hr'g Tr. 48, Sept. 30, 2009.) Mieyman stated that he is taking a
significant risk because the Plan Sponsor isiyttan enormous amount of money at risk” and
they “may get an inadequate returr{Conf. Hr'g Tr. 51, Sept. 30, 2009.)

v. Testimony on Payment of the IRS Tda&ims under the Plan, the Tax Sharing
Agreement and their effect on the Plan’s Feasibility

With respect to the treatment of the IRSopty tax claim under the Plan, Mr. Heyman
testified that they will receive “100 cents oretHollar, assuming they have a claim and they
establish it in the courts.” (Conf. Hr'g Tr. 56,#e30, 2009.) He stated that they will be paid
via a six-year note that will be issued when raalfijudgment is reached in the tax litigation.
(Conf. Hrg Tr. 56, Sept. 30, 2009.) Mr. Heyman téstifthat the priority tax liability, if any, is
the result of the partnership teattion that G-I entered intaity the French chemicals company
Rhone Poulenc in 1998.(Conf. Hr'g Tr. 57, Sept. 30, 2009.Mr. Heyman stated that under
section 8(b) of the Tax Sharing Agreement, @ulst indemnify its affiliate BMCA with respect
to any tax liability related to the Rhone-Pouldrensaction, and that litigation is pending to
determine such liability before Judge Cheslethim District Court. (Gnf. Hr'g Tr. 60-61, Sept.
30, 2009.) Also, Heyman testified that the Taxai®ig Agreement is critical to the success of
the Plan, as the principal source of incothat G-I will have upon reorganization are the
payments that are made from BMCA to G-Irguant to the Tax Sharing Agreement. (Conf.

Hrg Tr. 70-71, Sept. 302009.) He testified thaB-1 will use the paymeés that it receives

37“In my view, | look at this as if I'm essentially, | anay family entities are essentially paying the $775 million in
cash to, to enable this deal to happefCbnf. Hr'g Tr. 49, Sept. 30, 2009.)
38 With respect to the 1990 Rhone R transaction, Mr. Heyman stated:

We put these assets into a partnership. We eated this as a valid partnership, declared all the
income as partners and so forth. And the Government has alleged that this was the equivalent of
disguised sale and that when we borrowed money against our partnership interest that was like
getting sale proceeds from the sale. [T]he contentions are hotly contested.

(Conf. Hr'g Tr. 57, Sept. 30, 2009.)
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under this agreement to pay the IRS note proposed by thé’P{@unf. Hr'g Tr. 59-62, Sept.
30, 2009.) Mr. Heyman testified that the pragabsmortization schedule on the IRS note was
one of the critical assumptions in the plan’s ilgiéisy analysis, and thait will help ensure the
plan’s succes® (Conf. Hr'g Tr. 68-69, Sept. 30, 2009.)

vi. Testimony about the Negotiation Procass Receiving Fair Market Value for
the Estate

Mr. Heyman testified that these were ari@sgth negotiations #t were hard fought
between two sophisticated partfégConf. Hr'g Tr. 45, Sept. 30, 2009.) When asked how he
was certain that the Plan was providing the fairketavailable value to the estate, Mr. Heyman
pointed to the arm’s lengtiegotiation process and stated tnr the eight and a half years that
the negotiations took place “no one else showpdto express an interest in the company
notwithstanding the fact that this has beewery public proceeding and everybody knew...

about our bankruptcy.” (Conf.rH) Tr. 64-65, Sept. 30, 2009.) Wh asked why he didn’t hold

39 Heyman stated that he did not reject the Tax Sharing Agreement ascamoex contract because it wouldn’t be
in the best interests of the estate:

the tax sharing agreement is to G-I's overwhafmadvantage because aktimcome, they get to
share the income of G-I, is through tax sharing payments from BMCA up to G-I. Seaha
substantial benefit that G-I would lose if it rejected this contract. Now the gain that it would have
is that it would be free from the indemnity that G-l had given to its affiliates in connection with
the Rhone-Poulenc tax liability, though we made the conclusion that the benefits far outweighed
the burden to G-l and that would be against G-I's interests to reject that contract.

(Conf. Hr'g Tr. 70-71, Sept. 30, 2009.)
0 Mr. Heyman stated

the amortization schedule gives the company some breathing room, as | think was intended by the
six-year statute . . . to build up its cash resoutmeit] up its equity and provides, | think a needed
cushion to run the business notwithstanding a huge amount of other debt that theycbag

And we certainly don’t want to enter into a plan today that's gonna have us end up back in the

Bankruptcy Court years later . . . . [W]e want tokeaure that when we do this deal that we're
gonna be, you know, reasonably or highly confident that we’re gonna be able to meet all our
obligations.

(Conf. Hr'g Tr. 68, Sept. 30, 2009.)

“1 “These were very difficult negotiations, very tough. ... [T]he asbestos lawyers were very sophisticated, very
tenacious, and we were not the easiest people to deal with as well, I'm sure . . . . | think both sides . . . started with
very opposite views about the merits of the case, andt bettainly was very arm’s-length.” (Conf. Hr'g Tr. 45,

Sept. 30, 2009.)

40



an auction for the company to ensure thatrfarket value was received, Mr. Heyman testified
that holding such an auctionowid be very harmful and couldwerely damage the value of the
company??> (Conf. Hr'g Tr. 65-67, Sept. 30, 2009.) Hestified that hethought that “the
chances of getting a higher bid are slim to none.” (Conf. Hr’'g Tr. 66, Sept. 30, 2009.)

Vi, Testimony about the Tax Liability and the Tolling Agreement

Mr. Heyman testified that his understanding @& tlurrent IRS legal position was that they could
“disregard the plan, the six-year note, the resé rate, all these things that we’'ve been
negotiating about, litigating abowtnd could assess against BMGAother G-I affiliates where
the money would be due” immedast. (Conf. Hr'g Tr. 40, Oct. 2009.) Mr. Heyman said that

if that were the case, it would put G-1 and BMin “an impossible pason.” (Conf. Hr'g Tr.

40, Oct. 5, 2009.) Mr. Heyman té®d that this was the congerthat causedhe Debtor to
propose an amendment to the language ofi@e@4 of the Seventh Amended Plan. (Conf.
Hr'g Tr. 41, Oct. 5, 2009.) Aftethe Tolling Agreement was entered into evidence as Hearing
Exhibit 399 Mr. Heyman testified that this was an agreement “between G-1 Holdings, which is
denoted as a common agent of the affiliated gmuporporations, and the IRS.” (Conf. Hr'g
Tr. 44, Oct. 5, 2009.) Mr. Heyman testified thiatvas his understanding, in formulating the
Plan, that under the Tolling Agreement, the amamd timing of tax liability to be assessed
against the non-debtoronld be no greater than that assessaihagthe debtor. (Conf. Hr'g Tr.
49-50, Oct. 5, 2009.) Mr. Heyman testified thatunderstood the agreement to mean that G-1
and the affiliates woul@e treated in the same manner wehpect to the assessment amount and

timing.** He stated that this was an assumption that formed the basis of his business decision to

2 Specifically, Mr. Heyman noted potential harms related to damaged customer relationships and management
exodus, as well as the triggering of debt acceleratmmhgolden parachutes after a change of control.
3 Mr. Heyman stated that
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act as Plan Sponsor. (Conf. Hr'g Tr. 53, Oc2@)9.) Mr. Heyman testéd that, according to
his recollection, the Tolling Agreement was dedf by the IRS. (Conf. Hr'g Tr. 67, Oct. 5,
2009.) When asked about the prospect of an immediate collection effort by the IRS against
BMCA of the entirety of its alleged tax liabilitjyr. Heyman testified that it would be “an utter
disaster,” because BMCA has about $1.5 billion ihtdhat must be refimeed in two or three
years. (Conf. Hr'g Tr. 54, Och, 2009.) He testifiethat the credit markstare already volatile,
and the additional risk of an immediate IRS asseent would make the prospects of refinancing
even riskier.(Conf. Hr'g Tr. 54-55, Oct. 5, 2009.)
viii. ~ Cross Examination of Mr. Heyman

Mr. Heyman was cross examined by Mri Kunofsky on behalf of the United States.
Mr. Heyman testified that neither BMCA nor ISPaislebtor in the banlptcy case.(Conf. Hr'g
Tr. 75, Sept. 30, 2009.) With respect to the latfecredit required under the plan, Mr. Heyman
testified that he doesn’t currentiyave a $560 million letter of edit secured, but it is the subject
of heavy negotiation and he believes that tlean understanding in place. (Conf. Hr'g Tr. 76,
Sept. 30, 2009.) With respect to the collatdr@ing used to obtain the letter of credit, Mr.
Heyman testified that some ofetlcollateral will come from Cashnd some of the collateral will
come from business assets, Inat stated that hes unable to give gercentage breakdown
between the two. (Conf. Hr'g Tr. 77, Sept. 2009.) Mr. Heyman testified that the business
assets used for collateral might come partiftyn BMCA and ISP. (Conf. Hr'g Tr. 77-78,

Sept. 30, 2009.)

We formulated a plan, you know, based upon tiseragtion that the affiliates would be treated in

the same manner as the, as G-l in terms of anmfurebility, in termsof timing for assessment,

and so forth, so that we recognized that th® teuld proceed againstIGBMCA, and so forth,

but it would be all on the same terms and conditions, and that we would have, the affiliates would
have no greater liability than the G-I parent. ... And the same time -- no greater liability and the
same timing for payment.

(Conf. Hr'g Tr. 52-53, Oct. 5, 2009.)
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When asked about the fair market value of BMCA, Mr. Heyman testified that he thought
$780 million was a fair ntéaet price for BMCA** (Conf. Hr'g Tr. 80,Sept. 30, 2009.) When
asked what efforts he had taken to try andtlellcompany during his eight years of bankruptcy,
Mr. Heyman testified that he had made no acéfferts to market the company or solicit bids
from strategic buyers. (Conf. Hr'g Tr. 81-82,p8€30, 2009.) When asked about the proposed
amortization schedule on the note that will satisfy the IRS Priority Tax Claim, Mr. Heyman
testified that it called for paymemn full six years akr the date of final judgment of the tax
claim. (Conf. Hr'g Tr. 82, Sept. 30, 2009.) Whasked why the amortization schedule called
for a six year delay as opposedimmediate or periodic paymentdr. Heyman testified that he
received legal advice that this treatment was available utiterstature, and that this
amortization schedule was an important assumption in the feasibility*Spetyormed on the
Plan. (Conf. Hr'g Tr. 75, Sept. 30, 2009.) Mr. Heyman testified that the note to be paid to the
IRS would deliver payment six years after theafijudgment date. (ConHr'g Tr. 60, Oct. 5,
2009.) Mr. Heyman testified thatdie could be volatility in the miget within thenext three to
five years. (Conf. Hr'g Tr. 60, Oct. 5, 2009.) Mieyman testified that to his knowledge, the
proposed IRS note was not necessarily a secustaiiment in legal terms. (Conf. Hr'g Tr. 60,
Oct. 5, 2009.)

ix. Finding of Credibility of Mr. Heyman
The Court finds that the testimony of MBamuel J. Heyman was credible.

P. Testimony of Elihu Inselbuch, Esq.

I. Testimony on Professional Backgral and Role within the Asbestos
Creditors Committee, the Global Settlement and the Development of the
Plan

“ Mr. Heyman clarified that his opinion wasattof a businessman, not a valuation expert.
5 Mr. Heyman is referring to the Cooper Feasibility Report. (Conf. Hr'g Ex. 702.)
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At the confirmation hearing, Elihu Inselbucksq., testified before this Court. Mr.
Inselbuch testified that his firm, Caplin & Drysea“are lead counsel to the Asbestos Creditors
Committee, and | am kind of a lead lawyer on the team that represents the Committee in these
proceedings.” (Conf. Hr'g Tr. 92-93, Sept. 30, 2008). Inselbuch testified that he played an
“active” role in the negotiations “and in many cases the lead negotiator.” (Conf. Hr'g Tr. 93,
Sept. 30, 2009.) Mr. Inselbuchstdéied at length to his acathic and legal background (Conf.
Hrg Tr. 93-94, Sept. 30, 2009), and specificallyhis many years of ggialized &perience
within asbestos bankruptcies in the role of advisor to asbestos creditor comfhitidéeen
asked about the lawyers for thedividual ACC members, he degmed them as “the leading
asbestos personal injury lawyer®und the country.” (Conf.itf) Tr. 102, Sept. 30, 2009.) Mr.
Inselbuch testified that in thisase, the ACC is a “Plan Proponent.” (Conf. Hr'g Tr. 93, Sept. 30,
2009.) Testimony on the Complexity lotigation Resolved by th€lobal Settlement, the Plan

and Timing Issues

Mr. Inselbuch testified that the ACC didgaificant due diligence and hired a number of
experts to solidify the estimation of their cie against the Debtors. (Conf. Hr'g Tr. 103-106,
Sept. 30, 2009.) Mr. Inselbuch foer testified that from the pgmsctive of the ACC, there were
three economic subjects on the table in the satihd: the value to be extracted from Debtors

themselves in bankruptcy, the challenged coawmeg with respect to ISP, and the issue of

4 Mr. Inselbuch stated:

Beginning in February of 2000 and continuing into 2001, there are a substantial number, probably
well over a dozen substantial bankruptcies filed, that were wholly generated by asbestos liability.
We were retained -- in each of those bankregtei committee representing the asbestos creditors
was appointed by the U.S. Trustee and the Bankruptcy Court. And we were retained in many of
those as counsel to that Committee.

(Conf. Hr'g Tr. 100, Sept. 30, 2009.)
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whether BMCA should be consolidated with the DebtbrsMr. Inselbuch testified that the
settlement was not negotiated bgsigning a value to the differedisputes, but rather as a
package. (Conf. Hrg Trl24, Sept. 30, 2009.) Mr. Inselbutestified that the ACC was
confident that their claims were so substantial that “at the end of the day [the committee was]
entitled to all of the Debtorsissets. (Conf. Hr'g Tr. 107, Sef0, 2009.) Mr. Inselbuch further
testified that althougthe ACC was confident th#ttey could prevail in thir litigation actions, it

would take a long time. (Conf. Hr'g Tr. 115, Sep0, 2009.) Mr. Inselbuch testified that a
settlement was attractive because a speedy resolution to these issues was important to the
constituency that he and tAsbestos Creditors represéfit.

il. Testimony about the Negotiation ess and Receiving Fair Market
Value for the Estate

Mr. Inselbuch testified that the negotiatiom®@nt on for years and despite all of his
experience in similar cases, these negotiations were “at least as contentious as any of the
negotiations in which | was ever engage{Conf. Hr'g Tr. 121, Sept. 30, 2009.) Mr. Inselbuch

testified that he was not previously acquainted Wwebal Representative &uture Claimants, C.

4" Mr. Inselbuch stated:

there were three economic issues, or economi@stshj One was the Debtor itself in this Chapter

11; the second was the, the conveyance that wkerbad in the ISP case; and, the third was the,
our argument that the court shiweonsolidate BMCA with the Debtor, and the further argument
that that would lead to setting aside the liens that had to be provided to certain of the banks’
creditors of BMCA permitting them to have stnuetd priority or actual priority over the, the
unsecured creditors here and permitting them to be paid in full during the course of this
bankruptcy. With the concomitant, if we could d¢fgat far along of sedhg to claw that money

back from these banks. Those were the threeljasisally that we were looking at for recovery.

(Conf. Hr'g Tr. 106-07, Sept. 30, 2009.)
* Mr. Inselbuch stated:

I might say also that waiting four or five years while that might be neutral to financial people in
the sense that time value of money is measured by the interest rate, to our constituency where we
have tens if not hundreds of thousands of fgegptting sick and dyingaiting another four or

five years for compensation was not the saméhashank waiting to get paid or even for that
matter the IRS waiting to get paid.

(Conf. Hr'g Tr. 118, Sept. 30, 2009.)
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Judson Hamlin, before the case started. (Qdrif Tr. 124-25, Sept. 30, 2009.) Mr. Inselbuch
testified that in his experience from similabastos cases, it was not uncommon for third party
investors to contact the ACC amdpress an interest in buyingetiChapter 11 Debtors, but that
this never happened in this case. (Céhfg Tr. 122-23, Sept. 30, 2009.) In summation, Mr
Inselbuch said that he thoughethesults of the settlement embediiin the Plan were “fair*®
(Conf. Hr'g Tr. 124, Sept. 30, 2009.)

iii. Cross Examination of Mr. Inselbuch

Mr. Inselbuch was cross examined by Mr. Geht on behalf of the United States. Mr.
Inselbuch testified that the $215 million in casid the $560 million note were at the core of the
settlement discussion dating back to December 2086eGonf. Hr’'g Tr. 129, Sept. 30, 2009.)
Mr. Inselbuch testified that these numbers in ¢bhgent Plan are consistent with the results of
the negotiation of the Global lement. (Conf. Hr'g Tr. 13@31, Sept. 30, 2009.\Vhen asked
if he thought the value of BMCA and or GHhd changed in the intervening time since the
negotiations had been completed, Mr. Inselbuch sthted| would have noeason to think so.”
(Conf. Hr'g Tr. 131, Sept. 30, 2009.)

X. Finding of Credibility of Mr. Inselbuch

The Court finds that the testimony M. Elihu Inselbuch was credible.

49 Mr. Inselbuch stated:

What's a fair price is what a willing buyer will gieewilling -- or a willing seller will get from a

willing buyer. | think here nobody was partiatly willing. | think certainly the Committee
would have liked more; | think certainly Mr. Heymeawould have liked less; but, this is where we
came down, and given the arm’s-length nature of the debate and the heat and fury around it, |
would have to say that the result is fair.

(Conf. Hr'g Tr. 124, Sept. 30, 2009.)
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Q. Testimony of CFO John Rebele

I. Testimony on Professional Backgnd, the Business and the Current
Financial Position of G-1 and its Affiliates

At the confirmation hearing, John Rebele, testified before this Court. Mr. Rebele
testified that he is the Senior Vice Presidétijef Financial Officer, and Chief Administrative
Officer of BMCA. (Conf. Hr'gTr. 134, Sept. 30, 2009.) Mr. Rebedstified that the focus of
BMCA's business is in residdat roofing and commercial roofg, and that aproximatelythree
guarters of the sales are frapsidential roofing. (Conf. ¥y Tr. 135-36, Sept. 30, 2009.) Mr.
Rebele testified that BMCA isot a debtor in this chapter Jtoceeding. (Conf. Hr'g Tr. 135,
Sept. 30, 2009.) Mr. Rebele testified that tburrent credit rating of BMCA was below
investment grade. (Conf. Hr'g Tr. 135, Sept. 3009.) Mr. Rebele testified that BMCA made a
significant acquisition in February of 1997 whiemacquired Elk Corporadh, and that since the
acquisition BMCA has realized more than $X80lion in synergies. (Conf. Hr'g Tr. 138-39,
Sept. 30, 2009.) Mr. Rebele testified thatit demand for BMCA products was down by
approximately twenty percent the first half of 2009 (Conf. iy Tr. 140, Sept. 30, 2009), but
that earnings were high because the compars/ emoying increased margins starting “in the
back half” of 2008 and continuing forwar@deConf. Hr'g Tr. 142-43, Sept. 30, 2009.) Mr.
Rebele testified that he would describe ¢éhdésgh margins as “an aberration” and that he
believed that they would “adjust and moderaieér time. (Conf. Hr'g Tr. 143, Sept. 30, 2009.)

il. Testimony on the Restrictions &MCA imposed by the Tax Sharing
Agreement and Debt Covenants

Mr. Rebele testified that BMCA is currentgble make its dividend payments to its

parent, G-1° (Conf. Hr'g Tr. 153, Sept. 30, 2009), and that BMCA is limited in the amount of

%0 As required under the Tax Sharing Agreement.
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dividend that BMCA can pay up to G-1 within a given yesaeConf. Hr'g Tr. 156, Sept. 30,
2009). With respect to the financing packageB&™CA, Mr. Rebele tedied that BMCA has
approximately $1.55 billion of outstanding debfConf. Hr'g Tr. 153, Sept. 30, 2009.) Mr.
Rebele testified that these debt agreements blagege of control prasions. (Conf. Hr'g Tr.
156, Sept. 30, 2009.) Mr. Rebele tiestl that a change of controbuld constitute an event of
default, which would cause the majority of tloltbt to be acceleratedConf. Hr'g Tr. 157-59,
Sept. 30, 2009.) Mr. Rebele tiéed that a change in contr@ould also hae a negative
financial impact on BMCA in that certain emgke contract provisiongould be triggered,
which would be expensive for the company. (Conf. Hr'g Tr. 161, Sept. 30, 2009.) Mr. Rebele
testified that LIBOR is the predominant refezerpoint for debt instruments. (Conf. Hr'g Tr.
164, Sept. 30, 2009.)

iii. Testimony on the Feasibility GenesalFinancial Projections, Payment of

the IRS Tax Claims under the Plan, the Tax Sharing Agreement, and their
effect on the Plan’s Feasibility
Mr. Rebele testified that, based on his thirgars of experience with the company, he is

reasonably comfortable that the company can nteaibligations undethe Plan and that the
Plan is feasible. (Conf. Hr'g Tr. 152, Sept. 30, 2009.) Mr. Rebele testified that he prepared a set
of projections® specifically for this bankruptcy cag€onf. Hr'g Tr. 144, Sept. 30, 2009), and
that he provided these projectiaiosMr. Stephen Cooper, the Dels’ Feasibility Expert, to be
used as a basis for the determinatid whether the Plan is feasibfe(Conf. Hr'g Tr. 152, Sept.
30, 2009.) Mr. Rebele testifiedahalthough there are risks thhe company might not meet

projections, he was comfortabledea on his experience that thgsejections were reasonable.

(Conf. Hr'g Tr. 150, Sept. 30, 2009.) Mr. Rebeleifest that he was coroftable with the data

L Mr. Rebele testified that he prepared both a ébease” projection (Conf. Hr'g Tr. 144, Sept. 30, 2088y a
“downside case” (Conf. Hr'g Tr. 150, Sept. 30, 2009.)
2 The analysis referred to here is documented in the Cooper Feasibility Report, Conf. Hr'g Ex. 702.
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that Mr. Cooper relied on in developing his fbdgy analysis [in the Cooper Feasibility
Report]. (Conf. Hr'g Tr. 152, Sed@0, 2009.) Mr. Rebele testified that if the IRSr&vé0 assess
$500 million of tax liability againtsBMCA within 150 days of theonfirmation of the Plan, that
would be “very difficult.” (Conf. Hr'g Tr. 35, Oct. 5, 2009.)
iv. Cross Examination of Mr. Rebele

Mr. Rebele was cross examined by Jan Geht on behalf of the United States. Mr. Rebele
testified at length with respect to his finacgojections, and testifce repeatedly that he
thought these projections were reasonable (Qari§y Tr. 38, Oct. 5, 2009.) When asked if it
might be possible, given the cashflow in thejgctions, for BMCA to pay the IRS on a more
accelerated schedule than is proposed in the planRbbele testified that it might be possible.
(Conf. Hr'g Tr. 17-19, Oct. 5, 2009Mr. Rebele testified that his sieestimate of the amount of
BMCA collateral that is going to be used toaihtthe $560 million letter odredit contemplated
under the Plan is $200 million. (Conf. Hr'g Tr. 24, Oct. 5, 2009.) Mr. Rebele testified about the
various interest rates on its oatstling debt, each of which were based on LIBOR plus a certain
percentage. (Conf. Hr'g T26, Oct. 5, 2009.) Mr. Rebelestdied that BMCA has a $600
million credit revolver, and that it is natrawn down, but has approximately $40 million in
letters of credit against it. (Conf. Hr'g T81-32, Oct. 5, 2009.) Mr. Rebele criticized the
interest rate used in the Valuation Report ohieaBeaulne because “that rate is premised on
BMCA having an investment grade rating” and Rebele thinks that lawed.” (Conf. Hr'g
Tr. 25, Oct. 5, 2009.) When asked if the IRS were to assess $500 million of tax liability against
BMCA within 150 days of the coimmation of the Plan, whetherahwould cause the Plan to no

longer be feasible, Mr. Rebeled#hat he couldn’t answer. @af. Hr'g Tr. 39, Oct. 5, 2009.)
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V. Finding of Credibility of Mr. Rebele
The Court finds that the testimony Mr. John Rebele was credible.

R. Testimony of the IRS’s Valuaion Expert — Daniel Beaulne

I. Testimony on his Valuation Opinion

At the confirmation hearing Daniel Beaultiee IRS’s valuation expert, testified before
this Court. Mr. Beaulne testified that helds the designations t€hartered Business
Evaluator,” “Chartered Accouant” and “Chartered Finand¢iAnalyst,” and that he has
previously testified as an expéntthe field of business valuat. (Conf. Hr'g Tr. 73-76, Oct. 5,
2009.) The United States submitted Mr. Beaulnarasxpert in the fiel of business valuation
in this case without objection ahy party. (Conf. Hr'g Tr. 76, Oct. 5, 2009.) Mr. Beaulne
testified that he was hired by the United Stadegalue G-1 Holdings, and as part of that
assignment, to value BMCA. (Conf. Hr'g Tr. @c¢t. 5, 2009.) Mr. Beaudntestified that the
standard of valuation that lised was “fair market value,” wdth he described as “a price
between a willing buyer and a wiltirseller acting at arm’s-length(Conf. Hr’'g Tr. 79, Oct. 5,
2009.) Mr. Beaulne described at length the meickaof his valuation mrcess, the results of
which are documented exhaustively in the Beawaluation Report, which was offered into
evidence. (Beaulne Valuation Report. ConfgHEX. 701.) Mr. Beaulne testified that his
valuation analysis “resulted am enterprise value of appraxately $3.6 billion” for BMCA.
(Conf. Hr'g Tr. 91, Oct. 5, 2009.) Mr. Beaulne tastifthat the value that he calculated for
BMCA under “the income approach is $3.466idn” and under “the market approach was
$3.585 [billion], and the average of those twpraches was $3.526 billion.” (Conf. Hr'g Tr.
113, Oct. 5, 2009.) Mr. Beaulne ted at length about responseddohnical criticisms of his

analyses that were containedlire Cooper Rebuttal Report. dd. Hr'g Ex. 703.) Mr. Beaulne
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presented various technical criticisms of the analyses performed. &yddper in the Cooper
Rebuttal Report. (Conf. Hr'g Tr. 6-28, 33-35, Oct. 6, 2009.)
il. Cross Examination of IRS Vali@n Expert — Daniel Beaulne

Mr. Beaulne was cross examined by Mr. AewirRossman on behalf of the Debtors and
by Mr. Trevor Swett on behalf dhe ACC. Mr. Beaulne testified that he doesn’t dispute the
assertion that the IRS has nowratled that the Plais feasible. (Conf. Hr'g Tr. 127, Oct. 5,
2009.) Mr. Beaulne testified thhe was hired to perform a valuation analysig, anéeasibility
analysis. (Conf. Hr'g Tr127, Oct. 5, 2009.) Mr. Beaulne testifihdit as part ofiis analysis, he
never took a site visit or interviewed any o¢ tompany management. (Conf. Hr'g Tr. 128, Oct.
5, 2009.) Mr. Beaulne testified that he was awhet a change of control would constitute an
event of default under BMCA'’s loan agreemerst explained that theoretically a would-be
purchaser would likely contathe lenders prior tgproceeding with the @ansaction and would
choose not to pursue it unless the lendes/ed the event of defaultS¢eConf. Hr'g Tr. 151,
Oct. 5, 2009.) Mr. Beaulne testifl at length aboutertain implicit assmptions within his
analyses, why he thought his assumptions were appropriate in these circumstances, and how
those assumptions could impact the valuatidhihen asked about the analysis in the Cooper
Rebuttal Report, which resulted in a valoatfor BMCA at $2.195 billion, Mr. Beaulne testified
that he did not disagree withethmath, but that he had awtg disagreementith the result
because Mr. Cooper “did not follow . . . approf@iappraisal practices.” (Conf. Hr'g Tr. 175,
Oct. 5, 2009.)

iii. Finding of Credibility of Mr. Beaulne

The Court finds that the testimony M. Daniel Beaulne was credible.
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S. Appearance from United States Trustee Mitchell Hausman

Mitchell Hausman appeared at the ConfirmatHearing on behalf of the United States
Trustee. Mr. Hausman stated that the parésslved the preliminargbjection filed by the UST
based on language that was incorporated irdoStventh Amended Plan. (Conf. Hr'g Tr. 82,
Oct. 6, 2009.) Mr. Hausman clarified that tleswvhy the UST did not file a formal objection,
and stated that they were in fact withdrawthgir preliminaryobjection to Plan Confirmation.
(Conf. Hr'g Tr. 82, Oct. 6, 2009.)

T. Other Declarations in Evidence, Death of Mr. Heyman

I. Declaration of C. Judson Hamlin

Robert Sanker appeared on behalf of the Legal Representative and submitted the
Declaration of C. Judson Hamlin in SupportGanfirmation of Debtors’ [Third] Amended Joint
Plan of Reorganization (“Decbf Hamlin”). (Conf. Hr'g Ex.400.) In the Declaration, Mr.
Hamlin describes his extensive legal backgroumdi lais due diligence in this case, which dates
back to October 2001, and includes the retentioragbus professionals and advisors. (Decl. of
Hamlin § 1-13.) Mr. Hamlin declares that theaPlis “the result of years of extensive and
contentious negotiations(Decl. of Hamlin] 14.) Mr. Hamlin declares that he “believe[s] this
global settlement, and the resngiiPlan, is reasonable as well as fair and equitable to Demand
holders and is in the best interestslwdf Debtors’ estates.” (Decl. of Hamfinl5.) Mr. Hamlin
declares that the Asbestos Permanent Channkdjogction, together with the Asbestos Trust
Agreement, is an integral part of the Plan. (Decl. of Haml#0.) Mr. Hamlin declares that
after consultation with G-1, Marina Coredemus, Alan B. Rich, and Stephen M. Snyder have been
nominated to serve as the Asbestos Trudteabe Asbestos Trust. (Decl. of Hamfjr26.) Mr.

Hamlin declares that, “based upon my expaexemy due diligence, the extensive negotiations
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in this Chapter 11 Case, and #vice provided to me by the pref&onals that | have retained, |
believe the overall treatment provided under thanPis fair and equitable to holders of
Demands.” (Decl. of Hamliff 30.) Finally, Mr. Hamlin declarethat he is “brther satisfied
that the terms that the terms of the Asbestos Permanent Channeling Injunction are fair and
equitable to holders of Demands.” (Decl. of Hanflid1.)
ii. Declaration of Michael Tanenbaum

The Debtors submitted the Declaration of Michael Tanenbaum, Esq., of Sedgwick,
Detert, Moran, & Arnold LLP (“Decl. of Tanenbm”), into evidence at the Confirmation
Hearing. (Hrg Ex. 382.)Mr. Tanenbaum declares that heais attorney with more than 25
years of experience in managingwuaex product liabilitylitigation, and he fomally represented
G-1 or its predecessor GAF since Decemb889 in connection with the prosecution and
settlement of various asbestdaims. (Decl. of Tanenbauf3-5.) Mr. Tanebaum declares
that by October 1, 2000, prior to the filing afchapter 11 petitionGAF Corporation faced
approximately 148,800 asbhestos-related persopal claims. (lxcl. of Tanenbaurfj 11.) Mr.
Tanenbaum declares that absent a channeliogdtipn, G-1 and its affiligs would continue to
be subject to significant futurelsstos personal injury claimadisubstantial fuhe demands for
payment. (Decl. of Tanenbauil3.) Mr. Tanenbaum declares tlitas not possible to predict
with certainty the exact amountaumbers, and timing of the future Demands. (Decl. of
Tanenbaun{| 13.) Mr. Tanenbaum declares that abserhanneling injunction, there is a risk
that not all demands will be tredtequitably. (Decl. of Tanenbaufnl4.) Mr. Tanenbaum
declares that the establishment of a trust amthanneling injunction ewld allow for the fair,

efficient, and cost effective liquidation of allggent and future asbestos personal injury claims
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against G-1 without imperiling theiability of the reorganized dedat in the future. (Decl. of
Tanenbauny 15.)
iii. Death of Mr. Heyman

As discussed above, Mr. Heyman died Mavember 7, 2009. In responding to the
impact that Mr. Heyman’s death has this Gsuconfirmation of the Plan, the Plan Proponents
filed a Joint Declaration of AlPlan Proponents, in which eaBttan Proponent reaffirmed that
they are prepared to proceed to closing the Plan on the same timetable as the Debtors previously
advised. (Joint Declaration @fll Plan Proponents {f 3-5 (. 9781).) Additionally, in the
Joint Declaration, the Debtors declared thatfiti@ncing necessary tamosummate the plan has
been arranged, despite Mr. Heyman’s dealtl. §(3.) On November 10, 2009, the Court held a
status conference, in which multiple interestedigs participated. At that status conference,
Mark A. Belnick, Esq., appearing on behalf the Estate of Mr. Heyman and the Heyman
family, represented that Ronnie Feuersteiryrdan, Mr. Heyman's wife, has been formally
given by the appropriate corporate resolutiond &oard activities all of the same signatory
powers as Mr. Heyman, and that she was cittachto the Plan. Additionally, Mr. Belnick
represented that the financial institution® aware of Ronnie Heyman’'s control, and are
standing behind their commiemts to the Plan.

. DISCUSSION

A. The IRS has Limited Standing to Asert Objections to Plan Confirmation

As a threshold matter, the Court finds thiaider the Plan, thiRS does not hold any
impaired claims against the Debtors’ estatddursuant to the Bankruptcy Code, a claim is
deemed “impaired” under a plan of reorganmatunless the plan “leaves unaltered the legal,

equitable, and contractual rights to which suchnelai . entitles the holder of such claim.” 11
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U.S.C. 8§ 1124(1). As will be sicussed below, the Plan comports with the requirements of 11
U.S.C. § 1129(a)(9) regarding the treatment ef fRS’s Priority Tax Claim. Moreover, while
the IRS asserts that its claim in Class 3C: GehNPriority Tax Penalty Claims is impaired by
the Plan, should the IRS succeed in the Tax Litigation, the Plan provides that the IRS “shall
receive Cash in an amount equal to 100% chsAllowed Claim . . . [and] shall also receive
Cash in an amount sufficient for payment in fullpafstpetition interest.” (Plan § 3.7(b).) The
Plan provides that ISP will make the necessary cash payments if and when the IRS’s tax penalty
claim is deemed allowed by final resolution oé ttax litigation. (Plarg8 4.4(e), 3.7(b).) The
Court is satisfied from the evidence and testignthat the IRS’s legal right to payment for its
tax penalty claim, should it arisejll be satisfied in full undethe Plan. Because its claims are
unimpaired, the IRS is conclusively presumed teehaccepted the Planndis not entitled to
vote to accept arject the PlanSeell U.S.C. § 1126(f). Thus, tl@ourt denies the IRS’s Vote
Allowance Motion>®

In the context of bankruptcy plan confirn@atihearings, “creditors have standing only to
challenge those parts of a organization plan that affecttheir direct interests.”
In re E.S. Bankest, L.C321 B.R. 590, 595 (Bankr. S.D. Fla. 20086}tidg In re Orlando
Investors, L.P.103 B.R. 593, 597 (Bankr. E.D. Pa. 1989s an unimpaired creditor, the
provisions of the plan relating to § 1129(b) have no effect on teeests of the IRS. Thus, the
IRS has no standing to object to confirmation on grounds that the Plan fails to satisfy the “new

value” exception to the absolupeiority rule under § 1129(b)Accordingly, theCourt will not

%3 As an additional basis for denying the IRS’s Vote Allowance Motion, the Court notes that the IRS is barred from
voting its tax penalty claim because it failed to timely file its Vote Allowance Mot8®e Jacksonville Airport, Inc.

v. Michkeldel Ing.434 F.3d 729, 732 (4th Cir. 2006} re Miami Trucolor Offset Svc. Gol87 B.R. 767, 769
(Bankr. S.D. Fl. 1995). The deadline for voting on the Plan expired on January 23, 2009. Although the tax
litigation had been pending for years, the IRS did not file its Vote Allowance Motion until July 13, 2009, roughly six
months after the voting deadline had passed. In additienlRS’s Vote Allowance Motion sought permission to
vote its claim in Class 3A, yet, after the Plan was antnhoereate a new class 3CethRS no longer holds any
existing claim in Class 3A.
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consider the particular testomy and evidence provided by theSRhat challenges the Plan’s
satisfaction of the requirements underl®9(b) in making its determinations.

B. The Post Balloting Plan Modifications DoNot Require a Re-solicitation of VVotes

With respect to modification of a plan before confirmation, section 1127(a) of the
Bankruptcy Code provides:
The proponent of a plan may modify syalan at any time before confirmation,
but may not modify such plan so that such plan as modified fails to meet the
requirements of sections 1122 and 1123 of this title. After the proponent of a plan
files a modification of such plan with tleurt, the plan as modified becomes the
plan.
11 U.S.C 8§ 1127(a). Rule 3019(a) of the Feder&$Raf Bankruptcy Procedure further clarifies
plan modification beforeonfirmation as follows:
In a chapter 9 or chapter 11 case, after a plan has been accepted and before its
confirmation, the proponent may file a modétion of the plan. If the court finds
after hearing on notice to the trustee, any committee appointed under the Code,
and any other entity designated by tleirt that the proposed modification does
not adversely change the treatment ofcdla@m of any creditor or the interest of
any equity security holder who has not accepted in writing the modification, it
shall be deemed accepted by all creditors and equity security holders who have
previously accepted the plan.
Fed. R. Bankr. P. 3019If the amendments are material and adversely affect the way
creditors are treated, 8§ 1127 requires a neselasure statement and balloting of the
amended plan.In re New Power Co 438 F.3d 1113 (11th Cir. 2006). Whether an
amendment is material is a mixed question of law and flactat 1117. “The best test is
whether the modification so affects any credibr interest holder who accepted the plan
that such entity, if it knew of the modiftion, would be likely to reconsider its
acceptance.” 9 QLLIER ON BANKRUPTCY  3019.01 (15th ed. rev. 2009).

In the instant case, the modifications te fdlan after the balloting have not adversely

affected the treatment of any creditor that presly voted to accept the Plan. The only party
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that has objected to a post-balloting modificatierihe IRS. Given that the IRS’s claims are
deemed unimpaired after the modifications;soécitation would notcause any party who
previously voted to accept the Plan to reconsider their vote. The Court concludes that the
modifications do not adversely affect creditors, #rel Court will consider the Plan as modified
without the need for further balloting.

C. The Global Settlement is Fair and Fuitable and Meets the Standard for
Approval Under Martin

At the heart of the Plan before the Court is the Global Settlement; absent the
approval of this settlement, the Plan coulot go forward. Therefore, as a threshold
matter, the Court will considerhether the Global Settlemieshould be approved. Under
section 1123(b)(3)(A) of the Bankptcy Code, a plan shall prola for “the settlement or
adjustment of any claim or interest teging to the debtor or to the estatéd.
Bankruptcy Rule 9019(a) providdéhat “[o]n motion by the tistee and after notice and a
hearing, the court may approvecampromise or settlement.1d. Here, the Plan by its
terms is a motion for approval of the Global Settleme®ge In re Texac@4 B.R. 893,
901 (Bankr. S.D.N.Y. 1988) (“Compromisesiay be effected separately during
reorganization proceedings or in the badyhe reorganization plan itself.”)

Courts may approve settlementstliey are “fair and equitable See Protective
Comm. for Indep. Stockholders of TMirailer Ferry, Inc. v. Andersqr890 U.S. 414, 424,
(1968);In re Nutraquest, In¢.434 F.3d 639, 644 (3d Cir. 2006). Settlements are favored,
but the unique nature of the bankruptcy psxmeans that judges shearefully examine
settlements before approving thein.re Nutraquest, In¢434 F.3d at 644. In evaluating
a proposed settlement, the Court is not supptsddve a "mini-trial” on the merits, but

rather examine the settlement and determinethdr it falls “below the lowest point in the
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range of reasonablenesdri're W.T. Grant C.699 F.2d 599, 608 (2d Cir. 1983juting
Newman v. Stejrd64 F. 2d 689, 693 (2d Cir. 1972M; re Jasmine, Lt¢.258 B.R. 119,
123 (D.N.J. 2000).

Courts generally consider the following focmiteria when considering whether to
approve a proposed settlement: “(1) the prdighaf success in litigation; (2) the likely
difficulties in collection; (3) the complexitgf the litigation involved, and the expense,
inconvenience and delay necessarily attendingnd (4) the paramount interest of the
creditors.”In re Martin, 91 F.3d 389, 393 (3d Cir. 199&)it(hg TMT Trailer Ferry, 390
U.S. at 424-5|n re Nutraquest, Inc434 F.3d at 644-645).

In the present case, the fact that theb@l Settlement is the product of over eight
years of arms-length bargaining by highly sopbéted parties is strong evidence that the
agreement is not below the lowest point iraage of reasonableness. After reviewing the
Plan, the records of the Covdrdatters including briefsral decisions setting forth the
main facts and legal issues in the Covered Matfeasid based upon the testimony and
other documentary evidence submitted &t @onfirmation Hearingthe Court concludes
that the Plan Proponents have demonstratatittie Global Settlement embodied in the

Plan is fair and equitable.

* «“Covered Matters” (as defined in the Plan), include: (i) proceedings pendifaynoerly pending before the
Bankruptcy Court, the United States Bistt Court for the District of New Jegg and/or the Unitd States Court of

Appeals for the Third Circuit relating to the estimation of the asbestos personal injury claims and demands asserted
against the Debtors; (ii) proceedings pending or formerly pending before Bankruptcy Court and/oreithétaitds

District Court for the District of New Jersey concerning BMCA, including (a) proceedings regarding whether
BMCA is liable for asbestos liabilitte as a successor to G-I, (b) whet&MCA should be substantively
consolidated with G-I's Chapter 11 Case, (c) whethersisb@ersonal injury claims asserted against BMCA should

be stayed, and (d) whether the Asbestos Claimants Committee could prosecute alleged avoidance actions of the G-I
estate against BMCA,; (iii) the frauduketransfer action pending before the United States District Court for the
Southern District of New York challenging the 199@nsaction whereby International Specialty Products Inc.
(“ISP™) ceased to be a subsidiary of G-I's predecesSé- Corporation; and (ivi5-I's RICO action pending

before the United States Court of Appeals for the Second Circuit, seeking recovery of damages from attorneys and
law firms alleged to have engaged in a scheme to inundate the judicial system with hundreds of thousands of
asbestos cases without regard to their merit.
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Our consideration of the foumartin factors also supports the conclusion that the
Global Settlement should be approved. Firsthwespect to the probdity of success in
litigation, the court records and testimonythe Confirmation Heamg show that the
multiple litigation actions being resolved heaee hotly contested and have been in the
courts for many years; it is very difficult to predict how these complex litigation actions
would be resolved in the courts. Second, webpect to the potential collection efforts
absent a settlement, several of the mattesslved by the Global Settlement have been
appealed and remain at the appellate ledelaying and potentially forestalling any
potential for recoveries; the appellate procegsl present a substantial obstacle to the
collection of any eventual award in therieas litigation actions. Third, given the
testimony of Mr. Heyman and Mr. Inselbuchoait the complexity of the issues being
litigated and the great expense and lengthpydéhat would bernivolved with ongoing
litigation, there is strong evidence that the Global Setti¢rpeovides a more efficient
solution. Fourth, the Global Settlement ilyffendorsed by the key editor constituencies
in this case—the ACC and the Legal RepresematWithout their support, a Plan with an
irrevocable 8 524(g) injunction could not be confirmed in these Chapter 11 Cases.
Additionally, as supported bthe testimony of Mr. Heymaand Mr. Inselbuch and the
Declaration of C. Judson Hamlin, the interests of all Creditors are best served by
implementation of the Global Settlement because it makes assets available to other
unsecured Creditors that would have beeplated or unavailable by the continuing the
costly litigation over the Asbestos Claims. consideration of all ofhe factors above, the

Global Settlement is approved.
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D. The Plan Complies with Requirementdor Confirmation under Sections 1129,
1122, & 1123 of the Bankruptcy Code

Having concluded that the Global Settleneshould be approved, the Court will
determine whether the requirements for conéition found in section 1129 of the Bankruptcy
Code are met. Section 1129(a)ftpvides that “[tlhe court shatlonfirm a plan only if . . . (1)
The plan complies with the applicalgeovisions of [the Bankruptcy Code]ltd. The Court will
now determine whether the Plan complies with other applicable mmosi®f § 1129(a)(1),
including 88 1122 and 1123. Section 1122, whigverns the classifit@n of claims or
interests, states:

(a) Except as provided in subsection (b}to$ section, a plan may place a claim
or an interest in a particular class only if such claim or interest is substantially
similar to the other claims amterests of such class.

(b) A plan may designate a separatassl of claims consisting only of every
unsecured claim that is less than or reduced to an amount that the court approves
as reasonable and necessary for administrative convenience.

11 U.S.C. 8§ 1122(a)-(b). Section 1122 requitkat all claims whih are together be
substantially similar, which “insures that larglaims of differing leganatures do not dictate
other claims within a class.In re Resorts Int'l, InG.145 B.R. 412, 447 (Bankr. D.N.J. 1990)
(citations omitted). In the instant case, Artitié of the Plan designates nineteen classes of
Claims and Equity Interests as follows:

Class 1A: G-I Priority Non-Tax Claims

Class 1B: ACI Priority Non-Tax Claims

Class 2A: G-I Secured Claims

Class 2B: ACI Secured Claims

Class 3A: G-I Unsecured Claims

Class 3B: ACI Unsecured Claims

Class 3C: G-I Non-Priority Tax Penalty Claims

Class 4: Environmental Claims for Remedial Relief

Class 5: Other Environmental Claims

Class 5A: US Environmental Claiand Vermont Environmental Claim
Class 6: Asbestos Claims

Class 7: Asbestos PropgiDamage Claims and Asbestos Property Damage
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Contribution Claims

Class 8: CCR Claim

Class 9: Bonded Claims

Class 10A: G-I Affiliate Claims

Class 10B: ACI Affiliate Claims

Class 11: G-I Equity Interest Redemption Claims
Class 12A: G-l Equity Interests

Class 12B: ACI Equity Interests

(Plan, Art. 1IV.) The Court concludes thahder the Plan, the claims of each class are
substantially similar to meet the requiremeoit§ 1122(a). The Court notes that no objections
have been filed alleging otherwis Further, “[i]t isalso clear that even though some class
members may have stronger clairs,stronger defenses tharhets, they may be classified
together so long as their claims are substantially similar and their treatment is approximately
equal.” In re Resorts Int’l, InG.145 B.R. at 448. The Court notes that because the Plan does not
designate a separate classlWfsecured Claims for administiige convenience purposes, the
provision of 8 1122(b) isapplicable here.

Section1123(a)of the Bankruptcy Code governs thentents of a reorganization plan,
and provides that notwithstamgj any otherwise applicabl®embankruptcy law, a plan shall:

(1) designate, subject to section 1122 af title, classes of claims, other than
claims of a kind specifieth section 507(a)(12), 507(agR or 507(a)(8) of this
title, and classes of interests;

(2) specify any class of claims or intst®that is not impaired under the plan;

(3) specify the treatment of any class dils or interests that is impaired under
the plan;

(4) provide the same treatment for eachrelair interest of garticular class,
unless the holder of a paiar claim or interest agrees to a less favorable
treatment of such particular claim or interest;

(5) provide adequate means for the plan's implementation, such as--
(A) retention by the debtor of all ong part of the property of the estate;

(B) transfer of all or any part of theroperty of the estatto one or more
entities, whether organized beforeafter the confirmation of such plan;

(C) merger or consolidation of the debtor with one or more persons;
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(D) sale of all or any part of the property of the estate, either subject to or free
of any lien, or the distriiion of all or any part othe property of the estate
among those having an interessurch property of the estate;

(E) satisfaction or modification of any lien;
(F) cancellation or modification ohg indenture or similar instrument;
(G) curing or waiving of any default;

(H) extension of a matily date or a change in ant@énest rate or other term of
outstanding securities;
() amendment of the debtor's charter; or
(J) issuance of securities of the debtor, or of any entity referred to in
subparagraph (B) or (C) tiis paragraph, for casfgr property, for existing
securities, or in exchange for claims or interests, or for any other appropriate
purpose;
(6) provide for the inclusion in the cher of the debtor, if the debtor is a
corporation, or of any corporation referredin paragraph (5)(B) or (5)(C) of this
subsection, of a provision prohibiting tlesuance of nonvoting equity securities,
and providing, as to the several classesemlurities possessing voting power, an
appropriate distribution aduch power among such classmcluding, in the case
of any class of equity securities haviagreference over another class of equity
securities with respect to dividendagdequate provisions for the election of
directors representing such preferred clasthe event of default in the payment
of such dividends; and
(7) contain only provisions #t are consistent with the interests of creditors and
equity security holders and with public policy with respect to the manner of
selection of any officer, deéctor, or trustee under thpan and any successor to
such officer, diredr, or trustee;

11 U.S.C. § 1123(a).

Concerningsectionsl123(a)(1)¢3), Article Il of the Plan provides that Class 1A: G-I
Priority Non-Tax Claims, Class 1B: ACI Prity Non-Tax Claims, Class 2A: G-I Secured
Claims, Class 2B: ACI Secured Claims, Cl88s ACI Unsecured Claims, Class 3C: G-I Non-
Priority Tax Penalty Claims, Class 4: Envirommial Claims for Remedial Relief, Class 9:
Bonded Claims, and Class 10B: ACI Affiliatelaims are unimpaired under the Plan and,
therefore, are deemed to have accepted the Framsuant to the CCR Settlement Agreement,
Class 8: CCR Claim is unimpaired, and therefordeismed to have accepted the Plan. Pursuant

to the Consent Degree and Settlement Agregn@lass 5A: US Environmental Claim and
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Vermont Environmental Claim is impaired but setined to have voted to accept the Plan. Class
3A: G-I Unsecured Claims, Class 5: Other Eammental Claims, Class 6: Asbestos Claims,
Class 7: Asbestos Property Damage ClaimsAsimestos Property Damage Contribution Claims,
Class 10A: G-I Affiliate Claims, Class 11: Gelquity Interest Redemption Claims, Class 12A:
G-I Equity Interests, and Class 12B: ACI Equityerests are impaired under the Plan. The Plan
specifies the treatment for any class of claimgtarests that is impaired under the plan. (Plan,
Art. 1ll.) Therefore, the Cotrconcludes that under this Pldéime claims of each class are
substantially similar toneet the requirements of § 1123(a)(1)-(3).

Concerning 8§ 1123(a)(4), Article IV of theal provides that the treatment of each Claim
or Equity Interest within a Class is to be themeaas the treatment of each other Claim or Equity
Interest in such Class unlesse holder of a Claim or Equitynterest has agreed to or
subsequently agrees to less favorable tredtoreaccount of its Claim or Equity Interest.

Concerning 8 1123(a)(5), theanl including Article IV ofthe Plan, provides adequate
means for its implementation. Specifically, Artidé creates the Asbest Trust that will
assume all liability and responsity to satisfy all Trust Claims From and after the Effective
Date, all Trust Claims will be subject to thefanent Channeling Injunction pursuant to section
524(g) of the Bankruptcy Code. The ProtecRatties shall have no obligation to pay any
liability of any nature or description arising arftan Asbestos Claim or Demand. Additionally,
to generally carry out and fundettPlan, the Reorganized Debtarstheir sole discretion, may
use (a) cash flow from BMCA, &holly owned subsidiary of G-[p) dividends from any direct
or indirect subsidiary athe Reorganized Debtorg) contributions to capital of the Reorganized
Debtors from the Plan Sponsor @efined in the Plan), (d) sales Buity Interests in, or assets

of, the Reorganized Debtors or any of their dirgcindirect subsidiaries or (e) borrowings by
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Reorganized Debtors. (Plan 8§ 4.4(e).) Non-del&8&¥ will contribute theCash necessary to pay
the holder of the Allowed G-I Non-ferity Tax Penalty Claim, if any.

Concerning 8 1123(a)(6), pursuant to Sec8dhof the Plan, The Reorganized Debtors’
bylaws and charters provides thlaé Reorganized Debwrcertificates of incorporation shall be
deemed to contain provisions prohibititige issuance of nonvoting equity securiaesl provide
for the appropriate distribution of voting power@mg all classes of equity securities authorized
for issuance. (Plan § 8.3.) The Court conclutlasthe Plan compliesith this requirement.

Concerning 8 1123(a)(7), sections 8.1 andd.the Plan and the Reorganized Debtors’
charters, bylaws and similar comgént documents regarding the mnar of selection of officers
and directors of the Reorganizedidda's are consistent with the interests of creditors and equity
security holders and with public policy. S€e Plan 8 8.1-8.2; Schedule 8.2 of the Plan
Supplement.) The Court concludes that Blan complies witthis requirement.

Section 1123(b) of the Bankruptcy Code, which sal governs the contents of a
reorganization plan, provides that a plan may

(1) impair or leave unimpaed any class of claimsecured or unsecured, or of
interests;
(2) subject to section 365 tis title, provide foithe assumption, rejection, or

assignment of any executory contract wrexpired lease of the debtor not
previously rejected under such section;

(3) provide for--

(A) the settlement or adjustment arfiy claim or interest belonging to the
debtor or to the estate; or

(B) the retention and enforcement by ttiebtor, by the trustee, or by a
representative of the estate appointed for such purpose, of any such claim
or interest;

(4) provide for the sale of all or substally all of the property of the estate,
and the distribution of the proceedssafch sale among holders of claims or
interests;

(5) modify the rights of holders of saed claims, other than a claim secured
only by a security interest in real gmerty that is the debtor's principal
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residence, or of holders of unsecuredirol, or leave unaffected the rights of
holders of any class of claims; and

(6) include any otheappropriate provisiomot inconsistent with the applicable
provisions of this title.

11 U.S.C. § 1123(b).

Concerning 8 1123(b)(1), Articldl of the Plan provides it the following classes are
impaired: Class 3A: G-l Unsecured Claims, Clas®ther Environmental Claims, Class 5A: US
Environmental Claim and Vermont Environmen@him, Class 6: Asbes$ Claims, Class 7:
Asbestos Property Damage Claims and AsbeBtoperty Damage Caitbution Claims, Class
10A: G-l Affiliate Claims, Class 11: G-I Equitinterest Redemption Claims, Class 12A: G-I
Equity Interests, and Class 12B: ACI Equity Inteses€lass 8: CCR Claim, is Unimpaired if the
CCR Settlement Agreement is reached beforeMbing Deadline, otherwise it is impaired.
Classes 1A: G-I Priority Non-Tax Claims, 1B: ACI PrioritpiNTax Claims, 2A: G-I Secured
Claims, 2B: ACI Secured Claims, 3B: ACI Berured Claims, 3C: G-I Non-Priority Tax
Penalties Claims, 4: Environmtah Claims for Remedial Relie®: Bonded Claims, and 10B:
ACI Affiliate Claims are unimpaired. The Plaretefore modifies the rights of the holders of
certain Claims and interests and leathe rights of others unaffected.

Concerning § 1123(b)(2), Article VII of thed? provides for the assumption or rejection
of all of Debtors’ executorycontracts and unexpired leasef the Debtors not previously
assumed or rejected (or subjeatpending requests for assunoptior rejection) under section
365 of the Bankruptcy Code. Therefattee plan complies with § 1123(b)(2).

Concerning 8 1123(b)(3), Section 4.4 of the Plan provides for the assignment of the Trust
Causes of Action to the Asbestdsust. It also provides for ¢hrelease of certain claims in
Section 9.4 of the Plan and provides for thdlement of claims in Class 5A and Class 8.

Accordingly, the Plan complies with § 1123(b)(3).
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Concerning 8§ 1123(b)(5), Articlél lof the Plan modifies orlaves unaffected, as the case
may be, the rights of holders of each clas€laims and interests. (Plan Article 1ll.)

Concerning 8 1123(b)(6), the Plan includes addal appropriate provisions that are not
inconsistent with the applicable provisionstloé Bankruptcy Code, includy: (i) the provisions
of Article V of the Plan governg distributions under the Plan; (ithe provisions of Article VI
of the Plan establishing prabgres for resolving Disputed Chas and making distributions on
account of such Disputed Clairaace resolved; and (iii) the provasis of Article XI of the Plan
regarding retention of jurisdiction by the Banftcy Court and District Court over certain
matters after the Effective Date.

Section 1123(d) of the Bankruptcy Code provitles “if it is proposed in a plan to cure
a default the amount necessary to cure the tlesaall be determined in accordance with the
underlying agreement and applicable nonbankruptey’ld1l U.S.C. § 1123(d). Section 7.3 of
the Plan and the Confirmation @&r provides for the satisfagti of cure amounts associated
with each executory contract and unexpired de&s be assumed pursuant to the Plan in
accordance with section 365(b)(1) of the Bankrug@ogle. Accordingly, th@lan is consistent
with § 1123(d).

Accordingly, the Court conatles that all of the requiremis of § 1129(a)(1) have been
satisfied by the Plan.

Section 1129(a)(2) reqes that “the proponent of theapl complies with the applicable
provisions of this title.”11 U.S.C. § 1129(a)(2)See also In re PWS Holding Cor228 F.3d
224, 248 (3d Cir. 2000). In conducting this inquirye thourt will give conisleration to whether
the Plan complies with seoti 1125 of the Bankruptcy Code and Bankruptcy Rules 3017 and

3018. Section 1125 of the Bankruptcy Cpdevides, in relevant part, that:
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(b) An acceptance or rejection of glan may not be solicited after the
commencement of the case under [the Baptky Code] from a holder of a claim
or interest with respect to such claimioterest, unless, at the time of or before
such solicitation, there isansmitted to such holder the plan or a summary or the
plan, and a written disclosure statemapproved, after notice and a hearing, by
the court as containing agigate information . . . .

(c) The same disclosure statement shatréesmitted to each holder of a claim or
interest of a particular class, but themay be transmitted different disclosure
statements, differing in amount, detadf kind of information, as between
Classes.
11 U.S.C. § 1125. In the instant case, oec&nber 5, 2008, pursuant to the Disclosure
Statement and Solicitation Procedures Ordégr notice and a heagnthe Bankruptcy Court
approved the Disclosure Statement and the asedcsaticitation procedures for its pursuant to 8
1125. (See D.N. 8606.) The Disclosure Stateraadtthe procedures by which the Ballots for
acceptance or rejection of theaRlwere solicited and tabuldtevere fair, properly conducted
and in accordance with 88 1125 and 1126, Bankypiules 3017 and 3018 @ the Disclosure
Statement and Solicitations Procedures Order. 3/afi¢h respect to the Plan were solicited in
good faith and in a manner consistent with Bamkruptcy Code, the Bankruptcy Rules, and the
Disclosure Statement and Solicitation Procedure®as evidenced by the Voting Declaration.
Therefore, the Debtors, the Reorganized Deabttire ACC and the Legal Representative have
acted in good faith withithe meaning of 8§1125(e).

With respect to section 1126 of the BankrupBnyde, only holders of allowed claims and
allowed equity interests in impanl classes that willeceive or retain pragty under a plan on
account of such claims or equity interestsymvate to accept or reject a plan. 11 U.S.C. §
1126(a), (f) and (g). In the present case, tlag Piroponents solicited actapces or rejections
of the Plan from the holders all Allowed Claims in each imjr@d class that are to receive

distributions under the Plan. @&hvoting requirements for acceptance are laid out in sections

1126(c) and 1126(d) of the Bankruptcy Code as follows:
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(c) A class of claims has accepted anpif such plan has been accepted by
creditors, other than any entity designateder subsection (e) of this section, that
hold at least two-thirdsn amount and more-than one-half in number of the
allowed claims of such class held byditors, other thamany entity designated
under subsection (e) of this section, thave accepted or rejected the plan.

(d) A class of interests has accepted trenpf such plan has been accepted by
holders of such interests, other thary @ntity designated under subsection (e) of
this section, that hold at Idasvo-thirds in amount of #hallowed interests of such
class held by holders of such intesgestther than any entity designated under
subsection (e) of this section, tlnstve accepted or rejected such plan.

11 U.S.C. 8§ 1126(c)-(d). In the present cae Plan requires an irrevocable Asbestos
Permanent Channeling Injunction under 8 524(gJo obtain an irrevocable channeling
injunction under 8 524(g), the separate classagsifestos claimants that are to receive their
distributions from a 8§ 524(g) asbestos trusstraccept the plan by at least 75 percent of those
voting in such class vote. 11RIC. 8§ 524(g)(2)(B)(ii))(1V). In the present case, as evidenced by
the Voting Declaration, the geisite votes required under sections 1126 and 524(g) of the
Bankruptcy Code were obtained ¢onfirm the Plan. Thus, ¢hPlan Proponents complied with
sections 524(g) and 1126 of tBankruptcy Code. Accordinglythe Court concludes that the
requirements of 11 U.S.C. 8 1129(a)(2) have been satisfied.

Section 1129(a)(3) requiresath“The plan has been proposed in good faith and not by
any means forbidden by law.” 11 U.S.C. 8 1129(a)(Bhe Third Circuit has stated that “[f]or
purposes of determining good faith under section 1)@3(a. . the importanpoint of inquiry is
the plan itself and whether such a plan will fa@lghieve a result consistent with the objectives
and purposes of the Bankruptcy Codén’re Combustion Eng’g, Inc391 F.3d at 247 (citations
omitted). See also In re PWS Holding Car228 F.3d at 242. The Supreme Court has
recognized that “[tlhe fundamental purpose afrganization is to prevent a debtor from going
into liquidation, with an attendant loss of johad possible misuse of economic resources.”
NLRB v. Bildisco & Bildiscp465 U.S. 513, 528 (1984).

68



Based on the evidence presented at theifagion Hearing and from the terms of the
Plan itself, the Court finds and concludes ttint Plan has been proposed with the legitimate
purpose of reorganizing the affairs of each &f Brebtors and maximizing the returns available
to creditors. Consistent with the objectivaasd purposes of the Banktay Code, the Plan is
designed to allow each of the Iiters to reorganize by resahg certain pendig disputes and
proceedings and providing the Reorganized Debtors with a capital structure that will allow them
to satisfy their obligations witkufficient liquidity and capital resources and to fund necessary
capital expenditure and otherwise conduct their businesses. In particular, and without limitation,
the Plan achieves a global regmn of Asbestos Claims and Demands through the assumption
of such Claims and Demands by the Asbestos Tsusfect to the terms of the Plan. As to the
IRS’s objection regarding good faitthe Plan squarely provides for the treatment of the IRS’s
Priority Tax Claim as requitkby 8§ 1129(a)(9)(C)ral the IRS’s Class 3C: Non-Priority Tax
Penalty Claim. The good faith standard doesimpbse a duty on the Debtors to offer more to
the IRS than the Bankruptcy Code require§he Court hereby concludes that the Plan
Proponents have proposed the Plan in good faitth not by any means forbidden by law.
Accordingly, the requirements §f1129(a)(3) have been satisfied.

Section 1129(a)(4) of the Blruptcy Code provides that:

Any payment made or to be made by pineponent, by the debtoor by a person

issuing securities or acqing property under # plan, for services or for costs

and expenses in or in connection with tlase, or in connection with the plan and

incident to the case, has been approvgdor is subject to the approval of, the
court as reasonable.

11 U.S.C. § 1129(a)(4). In the present casacoordance with Seoh 1129(a)(4) of the
Bankruptcy Code, no payment for services @ate@nd expenses in or in connection with
the Chapter 11 Cases, or in connection i Plan and incidental to the Chapter 11

Cases, including Claims for professional fees, has been or will be made other than
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payments that have been authorized by order of the Bankruptcy Court. Thus, the
requirements of 8 1129(a)(4) have been satisfied.
Section 1129(a)(5rovides that:
(A)(i) The proponent of the plan has diss#d the identity andffiliations of any
individual proposed to serve, after confation of the plan, aa director, officer,

or voting trustee of the debtor, an affiliaté the debtor participating in a joint
plan with the debtor, or a successottte debtor under the plan; and

(i) the appointment to, or continuanae, such office of sch individual, is
consistent with the interests of credit@sd equity security holders and with
public policy; and

(B) the proponent of the plan has disclosed the identity of any insider that will be
employed or retained by the reorgasd debtor, and the nature of any
compensation for such insider.

11 U.S.C. 88 1129(a)(5)(A)-(B). Section 101(31)(B) of the Bankruptcy Code defines “insider”
in the case of a corporate debtor to include adifgctor of the debtor; iji officer of the debtor;

(i) person in control of the debtor; (iv) partskip in which the debtois a general partner;
general partner of the debtor; () relative of a general partnatirector, officer, or person in
control of the debtor.1d.

Concerning 11 U.S.C. § 1129(a)(5), the bizes have disclosed the identity and
affiliations of each individual proposed to serve, after confirmation of the Plan, as a director
and/or officer of the Debtorand the appointment to or continuation in such office by such
individual is consistenwith the interests of crédrs and equity securitigolders and with public
policy. The Debtors have also disclosed the titlelof each insider that will be employed or
retained by the Reorganized Debtors and theireaof the compensation to such insider.
Accordingly, the requirements §f1129(a)(5) have been satisfied.

Section 1129(a)(6) of the Bankruptcy Cadquires that “[a]Jny governmental regulatory
commission with jurisdiction, after confirmatiasf the plan, over the tas of the debtor has

approved any rate change provided for in the plan, or such rate deamgeessly conditioned
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on such approval.” 11 U.S.C. § 1129(a)(6). k& itistant case, becaube Debtors’ businesses
do not involve rates over which yamegulatory commissiomas or will haveurisdiction after
confirmation, 8 1129(a)(6) is inapplicable.

Section 1129(a)(7) establishes the followirggjuirements for each class of impaired
claims or interests:

(A) each holder of a claim or interest of such class—
(i) has accepted the plan; or

(ii) will receive or retain under the plamn account of such claim or interest
property of a value, as of the effectigtate of the plan, that is not less than
the amount that such holder would sceige or retain ifthe debtor were
liquidated under chapter 7 ofisttitle on such date; or

(B) if section 1111(b)(2) of ik title applies to the clais of such class, each
holder of a claim of such clasvill receive or retain under the plan on account of
such claim property of a value, as of tlieetive date of the plan, that is not less
than the value of such holder's interest in the estate's interest in the property that
secures such claims.”

11 U.S.C. 8§ 1129(a)(7)(A). Thgection is often refeed to as the “best interests” te§tee In re
Resorts Int’l, Inc. 145 B.R. at 477cfting In re Toy & Sports37 B.R. at 150). The best interests
test focuses on individual sfienting creditors ratherah classes of claimdd. Under the best
interests test, the Cournust find that each [non-accepting] cited will receive or retain value
that is not less than the amount he woddeive if the debtor were liquidated.aSalle 526
U.S. at 440United States v. Reorganized CF&J Fabricators,, |68 U.S. 213, 228 (1996).
Considering the liquidation analyses attachsdExhibit E to the Disclosure Statement
and other evidence submitted at the Confiroratdearing, and becauige § 524(g) injunction
is necessary to enable the Ryaorized Debtors to function gsing concerns and the injunction
is unavailable in chapter 7, each holder of an ineplaClaim or interest that has not accepted the
Plan will on account of such Claim or interesteive or retain property under the Plan having a

value, as of the Effective Datihat is not lesshan the amount that sublelder would so receive
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or retain if the Debtors were liquidated undeaputier 7 of the Bankruptcy Code on the Effective
Date. Accordingly, the requirements®1129(a)(7) have been satisfied.

Section 1129(a)(8) of the Banlgtcy Code requires that eacllass of impaired claims or
interests has either accepted the Plan or isnmmdired under the Planulgject to the exceptions
identified in § 1129(b). 11 U.S.C. 8§ 1129(a)(8Jhe evidence presented at the Confirmation
Hearing, including the Voting Declation, established that one paired Class was entitled to
vote, Class 6: Asbestos Claims, accepted the Plaithough impaired Classes 3A and 7 have
voted to reject the Plan, and other Classes \@eened to reject the Plan, as set forth below,
because the Plan does not discriminate unfairlynagjaand is fair and equitable with respect to,
such rejecting impaired Classes pursuaot 8§ 1129(b), the Planmay be confirmed
notwithstanding that two voting Class&#sClaims rejected the Plan.

Section 1129(a)(9df the Bankruptcy Code requires that holders of claims entitled to
priority treatment under secti&@®7(a) of the Bankruptcy Code receive specified payments under
the Plan. Specifically, unless the holder of a paldicclaim agrees to a different treatment with
respect to such claim, 8 1129(a)(9) regsithe Plan to pride as follows:

(A) with respect to a clairof a kind specifiedn section 507(a)(19r 507(a)(2) of

this title, on the effective date of theap| the holder of such claim will receive on
account of such claim cash equathe allowed amount of such claim;
(B) with respect to a classf claims of a kind spec#did in sectin 507(a)(3),
507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7) of title, each holder of a claim of
such class will receive—
() if such class has accepted the plafieded cash payments of a value, as of
the effective date of the plan, equatite allowed amount of such claim; or
(i) if such class has not accepted fhlan, cash on the effective date of the
plan equal to the allowemimount of such claim; and
(C) with respect to a claim of a kind specified in section 507(a)(8) of this title, the
holder of such claim will receive oaccount of such claim deferred cash
payments, over a period not exceedingyaars after the date of assessment of

%5 Of those voting in Class 6, the Asbestos Claims, 99.78% by amount and 99.84% by numberfagtedirthe
Plan.
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such claim, of a value, as of the effee date of the plan, equal to the allowed
amount of such claim.

11 U.S.C. § 1129. Here, the Court finds thatRhan satisfies the reqeiments of § 1129(a)(9)
in its treatment of all priority claims.

With respect to the IRS’s objection to the Plan’s treatment of its priority claims, the Court
concludes that the Plan propepgovides for deferred cash payments to the IRS within six years
of assessment, as required un8eir129(a)(9)(C). As discussedave, Section 2.4 of the Plan
provides several options for payment of the IR8lsged priority tax claims. Under one option,
the Debtors may issue a note to the IRS, pa&yapbn six years after ismuce. If the Debtors
choose to issue the note, they must do so “on thstlaf (i) the Effectivddate, (ii) the date on
which such Priority Tax Claim becomes an Allaeriority Tax Claim, and (iii) the date such
Allowed Priority Tax Claim is payable under dippble non-bankruptcy Va.” (Plan § 2.4.) The
Court finds that the IRS’s Priority Tax Claim wié allowed when the U.S. District Court issues
a final, unappealable judgment in the Tax Litigation. At that time, the IRS will be legally
entitled to make an assessment against theoBehwhereby the claimould become payable
under applicable non-bankruptcy law. This wotlldn trigger the Debtors’ obligation to issue
the note. Additionally, the Court concludesitithe proposed payment schedule for the note—
i.e,, a single, lump-sum payment upon maturitgiatyears after the nets issuance—is proper
under the Bankruptcy Code, because “nothinghia statutory language [of § 1129(a)(9)(C)]
prohibits a single payment of pdipal and interest at the end the six year time period.In re
Gregory Boat Cq.144 B.R. 361, 364 (Bankr. E.D. Mich. 1992).

Moreover, regarding the proposed rate ofrriesé for the note, th€ourt concludes that
the interest provided for in the Plan is adequatgrovide the IRS with the full value of its

Allowed Priority Tax Claim. Section 1129(a)(9)(@quires that payment of priority tax claims
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shall be made in the full amount as of the Effecihate of the Plan. The Plan’s proposed rate of
interest for the note of LIBOR plus one percpat annum comports with the standard adopted
by the Supreme Court ifill, 541 U.S. 465. The Court isatisfied that the testimony
demonstrated that no efficient market for arexkists under these circumstances. Thus, the
Court concludes that thedifmula approach” that was adopted by the CouiTilihshould be

used to determine the proper rate of interest for the treatment of the IRS’s Priority Tax Claim.
As such, the Court is satisfied from the @&ride and testimony that BOR is an appropriate
reference rate to use. Additionally, the Court tssiad from the record that a risk adjustment to
the LIBOR rate of one percent jgoper under these facts. Acdmgly, the requirements of §
1129(a)(9) have been satisfied.

Section 1129(a)(10) of the Bankruptcy Caeguires the affirmative acceptance of the
Plan by at least one class of impaired claiftdetermined without icluding any acceptance of
the plan by any insider.”L1 U.S.C. § 1129(a)(10)See In re Resorts Int’l, Incl45 B.R. at 477
(where four classes of impadtereditors accepted the plan, exclusive of insiders, requirements
of 8 1129(a)(10) were satisfied). As indicatedhe Voting Declaration and as reflected in the
record of the Confirmation Hearing, Class 6:bAstos Claims is impaired under the Plan and
voted to accept the Plan. The acceptance ofs@as exclusive of insiders.. Accordingly, the
Plan complies with § 1129(a)(10).

Section 1129(a)(11) of the Bankruptcy Casguires that, as a condition precedent to
confirmation, courts determine that the Plaressible. Specifically, a court must determine that
“Confirmation of the plan is not likely to belfowed by the liquidation, or the need for further
financial reorganization, of théebtor or any successor to tthebtor under the plan, unless such

liquidation or reorganization is gposed in the plan.” 11 U.S.€.1129(a)(11). The feasibility

74



test set forth in section 1129(a)(I&Quires courts to determine whether the Plan is feasible and
has a reasonable likelihood of succe&sse In re American Family Enter256 B.R. 377, 404
(D.N.J. 2000);In re The Leslie Fay Cas207 B.R. 764, 788 (Bankr. S.D.N.Y. 199T); re
Woodmere Investors Ltd. P’shii78 B.R. 346, 361 (Bankr. S.D.N.Y. 1995} re Drexel
Burnham 138 B.R. at 762n re Johns-Manville Corp68 B.R. at 635. In assessing feasibility,
the Court is guided by the standard tHajuccess need not be guaranteeibhns-Manville
Corp, 843 F.2d at 649See alsdn re Sound Radio, Inc93 B.R. 849, 856 (Bankr. D.N.J. 1988)
(“Under § 1129(a)(11), all that is required isr@aasonable’ prospect for financial stability.”)
(citations omitted). The purpose of the feadipiltest is to protect against visionary or
speculative plans. Therefore, the key elementeatibility is whether there is a reasonable
probability the provisions of the Plan can be performg&de In re U.S. Truck Ca17 B.R. 932,
944 (E.D. Mich. 1985.)

In the instant case, the feasibility of theaflis not being challenged by any interested
party®® Based on the testimony of Mr. HeymardaMir. Rebele, and oné¢hCooper Feasibility
Study, the Court is satisfied th@bnfirmation of the Plan is not likely to be followed by the
liquidation, or the need for furér financial reorganization, ¢fie Debtors or the Reorganized
Debtors. Accordingly, the requirements81129(a)(11) have been satisfied.

Section 1129(a)(12) of the Bankruptcy Codguiees that “All fees payable under section
1930 of title 28, as determined by the court at #&rimg on confirmation of the plan, have been
paid or the plan provides for the payment ofsalth fees on the effective date of the plaid’
Concerning 8§ 1129(a)(12), Sectid3.7 of the Plan provides thall fees payable pursuant to

Section 1930 of title 28 of & United States Code shall be paid by the Debtors and the

*® The IRS has conceded that the Plan is feasitfeelRS Response to Debtors’ Request For Admission No. 4
submitted on or about October 15, 2009 as a supplemental exhibit in support of the Plan.)
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Reorganized Debtors as and when due. Adngly the requirements of 8 1129(a)(12) have
been satisfied.

Section 1129(a)(13) of the Banktcy Code requires that:

The plan provides for the continuation afits effective date of payment of all

retiree benefits, as that term is definadsection 1114 of this title, at the level

established pursuant to subsection (e)(1(B{g) of section 1114f this title, at

any time prior to confirmation of the plaior the duration of the period the debtor

has obligated itself to provide such benefits.
11 U.S.C. 8 1129(a)(13). According to the plemms of Sections 7.6 and 7.7 of the Plan, the
Plan does provide for retiree riedits at levels establishgoursuant to section 1114 of the
Bankruptcy Code. Accordingly, the requiremeof 8 1129(a)(13) have been satisfied.

Section 1129(b)(1) of the Bankruptcy Codeovides that, if cedin requirements are
satisfied, a plan shall be comfied notwithstanding that § 1129(g)(8 not satisfied with respect

to one or more classes—

if all of the applicable requirements sfibsection (a) of this section other than
paragraph (8) are met with respect &oplan, the court, on request of the
proponent of the plan, shall confirm thaplnotwithstanding the requirements of
such paragraph if the plan does noscdiminate unfairly, and is fair and
equitable, with respect to each class airk or interests that is impaired under,
and has not accepted, the plan.

11 U.S.C. 8§ 1129(b)(1). Thus, to confirm a pthat has not been @&pted by all impaired
Classes, the plan proponent must show that te eloes not discriminate unfairly” and is “fair
and equitable” with rgpect to the non-accepting impaired claSge In re Zenith Elecs. Coyp.
241 B.R. 92, 105 (Bankr. D. Del. 1999).

Pursuant to section 1129(b)(@f the Bankruptcy Code, thelan does not discriminate
unfairly against the Claims in Classes 5, 10A, 11, 12A and 12B that are impaired and deemed to
have rejected the Plan pursuant to § 1126(ggl the Claims in Classes 3A and 7 that are
impaired and voted to reject the Plan. Asfeeth in detail in the findings recited above, the
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Plan does not discriminate unfairly with respect to such rejecting Classes because the Plan
provides treatment to such Classes of Claims that is equivalent to the treatment afforded to other,
similarly situated Claims.

Under the “fair and equitable”seof 8 1129(b)(1), a plan mde found to be “fair and
equitable” with respect to a dissenting classngdaired unsecured creditors only if the allowed
value of the claim is to be paid in full, or, in thiéernative, if “he holder of any eim or interest
that is junior to the claims cfuch class will not receive oetain under thelan on account of
such junior claim or interest any peny.” 11 U.S.C. 8§ 1129(b)(2)(B)(ii)See also Lasall&26
U.S. at 442. The requirement in 8§ 1129(b)(2)(B)&ifermed the “absolute priority rule. See
Lasallg 526 U.S. at 442Certain courts have ecegnized exceptions to the absolute priority rule,
as “there are some cases iniathproperty can transfer to jwriinterests not ‘on account of’
those interests but for other reasonk’re PWS Holding Corp 228 F.3d at 238See also In re
Sea Garden Motel & Apts195 B.R. 294, 301 (D.N.J. 1996) (stafithat “most courts have
recognized a so-called ‘new valagception’ to the absolute pritrirule”). To invoke the new
value exception to the absolute priority rulee tiqualifying new value @ntribution must be (1)
necessary to the reorganization; (2) in the fofnmoney or money's wth; and (3) reasonably
equivalent to the interest retained . . . [4] sulttstaand [5] proferred bthe debtor at the outset,
i.e,, ‘up front.” In re Sea Garden Motel & Aptsl95 B.R. at 301quotingIn re Capital Center
Equities 144 Bankr. 262, 268 (Bankr. E.D. Pa. 1998¢e also In re Torgro Atlantic City, LI.C
No. 08-13458, 2009 WL 1288367, at *14 (Bankr. .NMay 7, 2009) (unpublished).

Here, based on the facts, the Court is Batisthat the PlarSponsor’'s contribution
satisfies each of these requirements. The Bfmmsor’'s contributions tthe Plan’s funding are

substantial and necessary for the successtulgamization of the Debtors. Without these
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contributions, the Global Settlement could notdohieved, thereby stifling any attempt by the
Debtors to reorganize. The evidence alsonaestrates that withouthe Plan Sponsor’'s
contributions, the value of the equity in theoRganized Debtors would lessentially worthless
due to their significant asbestos liability. Thtiee Plan Sponsor’s cash contributions satisfy the
requirement that it be reasomglelquivalent to the value of the interest retained.

The record at the Confirmation Hearing alstablkshed that the old equity did not enjoy
exclusivity in proposing a plathat allowed it to obtain theew equity in the Reorganized
Debtors on account of its interestd for a lesser valuesee In re PWS Holding Cor228 F.3d
at 238-39LaSalle 526 U.S. at 456. In these Chapter 11 Cases, the constituency represented by
the ACC effectively held a veto power over anppter 11 plan because the votes of 75% of its
constituency were necessary for the irrevocable § 524(g) injunction. An irrevocable 8§ 524(g)
injunction is vital to the Debtst successful reorganization besaut provides a solution to G-

I's asbestos liabilities. Th8upreme Court’s suggestion theafplan proposed by a non-debtor
may provide a market test of the reasonableakfse new value contribution is evidenced here
where the non-debtor is theCE whose constituency has the govo prevent confirmation of

any going concern planLaSalle 526 U.S. at 458. The ACQa the Legal Representative co-
proposed the Plan after arm’s-length negotiations. As a result, the prepetition equity holders
lacked an exclusive opportunity ttain equity interests inéhReorganized Debtors via a plan

that contained a 8§ 524(g) injuran, which is criticalto a successful reorganization. The
Debtors could only propound a plan with thensent of the ACC and Legal Representative,
whose motivation is obtaining top dollar for theldbwrs’ estates. Thus, the policy behind the

absolute priority rule of preventing the debtomfrasing its exclusivity to prevent creditors from
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bargaining for a fair and equitable outcomeatthered to here where creditors with co-equal
bargaining power stand gsnt plan proponents.

This Court concludes that based on the redbel Plan is fair and equitable with respect
to the impaired rejecting Class&s.The Court finds that the holders of the Interests in Classes
junior to such rejecting Classes are not raogivthe equity in theReorganized Debtors on
account of their old equity intests. Rather, the junior intesteholders (Classes 12A and 12B)
are receiving new equity in the reorganized debtors in exchange for the new value being
contributed by the Plan SponsoAccordingly, the Plan satisfiesehabsolute priority rule and
may be confirmed over the rejectioniofpaired classes of claims.

Section 1129(d) of the Bankrupt&ode provides that “on regsteof a partyin interest
that is a governmental unit, the court may not gcon& plan if the pringal purpose of the plan
is the avoidance of taxes or theoidance of the application odction 5 of the Securities Act of
1933.” In accordance with § 1129(d), the principatpose of the Plan is not avoidance of taxes
or avoidance of the requirements etton 5 of the Securities Act of 1933.

The Court concludes that the Plan congplim all respects with the applicable
requirements of section 1129the Bankruptcy Code.

E. The Asbestos Trust and AsbestosdPmanent Channeling Injunction Comply
with Section 524(q) of the Bankruptcy Code

The Plan calls for the creation and establisitneéran Asbestos Trust, on the Effective
Date, pursuant to the Asbestos Trust Agreenfe(lan § 4.2.) On the Effective Date, the Trust
will assume and succeeded to abillity and responsibility to satisfy all Asbestos Claims against
the Protected Parties. (Pl&4.4(f).) Additionally, from ad after the Effective Date, all

Asbestos Claims will be subject to a AslossPermanent Channeling Injunction pursuant to

" As discussed above, the IRS has no standing to raise an objection under 11 U.S.C. § 1129(b)(2).
8 The Asbestos Trust Agreement is Exhibit 1.1.17 to the Plan.
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sections 524(g) and 1141 ofetlBankruptcy Code and the provisions of this Plan and the
Confirmation Order, and thosetgém®s defined as Protected Parties shall have no obligation to
pay any liability of any nature atescription arising out of Asbest Claims. (Plan § 4.4(f).)

The Bankruptcy Code authorizes a courtetder an injunction, in connection with an
order confirming a plan of reorgaation and to supplement theungtive effect of a chapter 11
discharge, to enjoin entitifsom taking legal action for the puwse of directlyor indirectly
collecting, recovering, or receiving payment ecavery with respect to asbestos-related claims
or demands if the plan establishe trust to resolve and pay suhims that complies with the
requirements set forth in 11 U.S.C. 8§ 524(g)(Bection 524(g) therefe “provides a special
form of supplemental injunctive relief for ansolvent debtor facinghe unique problems and
complexities associated witlisbestos liabilities.”In re Combustion Eng;g391 F.3d at 234.
The purpose of 8§ 524(g) is to chahasbestos-related claims to agt, which reliees the debtor
of the uncertainty of future asbestos liabiliteasd helps achieve the pases of chapter 11 by
facilitating the reorganization arréhabilitation of the debtor an economically viable entity
while providing for an equitable resition of asbestos-related claim&ee Combustion Eng’'g
391 F.3d at 234.

Section 524(g)(2)(B)(i) of the Bankruptcy Code provides as follows:

() the injunction is to be implementeddonnection with a trdghat, pursuant to
the plan of reorganization—

() is to assume the liabilities of a debtwhich at the time of entry of the
order for relief has been named adefendant in personal injury, wrongful
death, or property-damage actions $egkrecovery for damages allegedly
caused by the presence of, or exposoreasbestos or bestos-containing

products;

(I) is to be funded in whole or in pably the securities of 1 or more debtors
involved in such plan and by the obligatiof such debtor or debtors to make
future payments, including dividends;
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(1) is to own, or by the earcise of rights grantednder such plan would be
entitled to own if specified contingeles occur, a majority of the voting
shares of—

(aa) each such debtor;

(bb) the parent corporatiaf each such debtor; or

(cc) a subsidiary of each suchbtiar that is also a debtor; and
(IV) is to use its assets or inoe to pay claims and demands;

Id. 8§ 524(9)(2)(B)()). In the premt case, all of the Code regments have been met, as
described more specifically below.

With respect to 8 524(g)(2)(B)(I)( the Code requires that aist assume the liabilities of
a debtor that has been named as a defendattions to recover damages for asbestos-related
claims as of the petition datdd. In the instant case, the terms and provisions of the Plan and
the evidence established at the Confirmation Hegan these Chapter 11 Cases establish that, as
of the Commencement Date of G-I's Chapter(dse, G-l had been named as a defendant in
personal injury, wrongful death, and propertyndge actions seeking recovery for damages
allegedly caused by the presence of, or exgosurasbestos or asthes-containing products.
Therefore, the requirements ®524(g)(2)(B)(i)are satisfied.

With respect to § 524(g)(2)(B)(i)(Il), an ashestrust must be funded by the securities of
an involved debtor and ke obligation of such dett to pay dividendsld. Here, the delivery
of the Trust Note on the Effective Date by Ryarized G-I satisfies ¢hstatutory requirement
that the Asbestos Trust be funded in whole opant by the securities of one or more debtors
involved in a plan. By funding the Asbestoaudtrwith the Trust Note, Reorganized G-l has
undertaken the obligation to makéure payments to the Asbestos Trust, given that, pursuant to
the terms of Trust Note, Reorganized G-l idigdied to pay quarterlynterest and annual

principal payments of $10 million in Decemt012 and $63.75 million annually thereafter each

% See e.g., Mr. Heyman'’s testimony that G-1 was the subject of hundreds of thousands of such asbestos related
claims prior to the compéas decision to file for Bankruptcy(Conf. Hr'g Tr. 27, Sept. 30, 2009.)
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December for the years 2013 through and including 208&eRlan Ex. 1.1.112.) The entire
unpaid principal amount of the Trust Note, togetith accrued and unpaid interest thereon
shall be due and payable on the Maturity Date (as defined theréeePlan Ex. 1.1.112.)
Therefore, the requirements ®6524(g)(2)(B)(i)(1) are satisfied.

With respect to § 524(g)(2)(B)(l)I), the Code requires that asbestos trust must own,
or be entitled to own, the majorityf the voting shas of the debt8? if certain specified
contingencies occurSee Id Here, the Asbestos Trust wdlwn, or by the exercise of rights
granted under the Plan, would &etitled to own, if specified contingencies occur, a majority of
the voting shares of G-I. Specifically, the Plaovides that the Trust Note will be secured by
the Capital Stock Lien, which is, pursuant to the terms of the Holdings Pledge Agreement, a lien
granted by Holdings to the Asbestos Trustl®&0% of Reorganized Gs voting common stock
(as defined in the Plan, the G-I Class B Sharg¢Rlan 88 1.1.74, 4.4(c)(i& 4.7.) Subject to
section 4.4(c)(iii) of the Plan, ad the Effective Date, the Capitdtock Lien shall attach to the
G-l Class B Shares and the Collateral Agehall thereby possesswalid and enforceable
security interest in such shares, upon perfoceaof delivery requirements specified in the
Holdings Pledge Agreement with respect to spiduged collateral. Thus, as of the Effective
Date and upon a specified contingency occgrfen default by reorganized G-I under the Trust
Note), the Asbestos Trust will a a right to own all the conttolg stock of Reorganized G-I.
(SeePlan 88 1.1.31, 4.4(c)(ii), 4.7 & 4.9.) Therefoilee requirements of § 524(g)(2)(B)(i)(11I)
are satisfied.

With respect to 8 524(g)(2)(B)(i)(1V), the asbes trust is requiretio use its assets or
income to pay claims and demandsd. Here, the Asbestos Trust will assume and succeed to,

on the Effective Date, all liability andsponsibility for the Asbestos ClaimsegPlan § 4.4(f)),

%0 Or of the parent company of the debtor, or of each debtor subsidiary.
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and will “preserve, hold, manage, and maximize #ssets of the Asbestos Trust for use in
paying and satisfying Asbestos Claims.” (PfaA.2.) The Asbestos Trust Agreement provides
that its purpose is to assume all liabilities aesgponsibility for the Debts’ Asbestos Claims
and Demands and to liquidate and pay those #tebeClaims and Demands in accordance with
the Asbestos Trust Distribution Proceduresru§t Agreement at 1.2.) Accordingly, the
requirements of 8 524(g)(2)(B)(Iy) are satisfied. Thereforagll of the requiements of 8§
524(g)(2)(B)(i) ae satisfied.

Section 524(g)(2)(B)(ii) ofthe Bankruptcy Code remas the following factual
determinations before an asbestos channelijogdtion may be issued. Specifically, it requires
in relevant part:

(1) the debtor is likely to be subject substantial future demands for payment
arising out of the same or similar conduct or events that gave rise to the claims
that are addressed by the injunction;

(I1) the actual amounts, numbers, anditighof such future demands cannot be
determined,;

(1) pursuit of such demands outside thecedures prescribed by such plan is
likely to threaten the plan's purpose deal equitably with claims and future
demands;

(IV) as part of the mrcess of seeking confirmation of such plan—

(aa) the terms of the injunction propdsto be issued under paragraph
(1)(A), including any provisions barring actions against third parties
pursuant to paragraph (4)(A), are setiousuch plan and in any disclosure
statement supporting the plan; and

(bb) a separate class or classedhef claimants whose claims are to be
addressed by a trust described in clafises established and votes, by at
least 75 percent of those voting favor of the plan; and

(V) subject to subsection (hpursuant to court orders otherwise, the trust will
operate through mechanisms such as structured, periodic, or supplemental
payments, pro rata distributions, matrices, or periodic review of estimates of the
numbers and values of present claimsg &uture demands, or other comparable
mechanisms, that provide reasonable assartrat the trust will value, and be in

a financial position to pay, present claiared future demands that involve similar
claims in substantially the same manner.
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Id. 8 524(g)(2)(B)(ii). In the presnt case, the Court has deteredrthat there is a sufficient
factual basis for the issuanceasf asbestos channeling injunctias,described more specifically
below.

Based on the substantial number of asbesta®pal injury claims that had been asserted
against the Debtors prior to the Petition Datel ghe substantial number of such claims that
remained unresolved on the Petition Date, the Court finds that the Debtors would likely be
subject to substantial future Demands for paynaeising out of the samear similar conduct or
events that gave rise to the asbestos persgngy iclaims that were pending against the Debtors
on the Petition Dat&"

In light of (i) the long léency period of asbestos-relatedseases, (i) the inherent
uncertainties regarding asbestos-related claims and demands, and (iii) the substantial number and
amounts of asbestos-related peedomjury and wrongful deatltlaims asserted against the
Debtors prior to the Petition Dy the Court finds that the ael number and amounts of future
Demands, to which the Debtors wd be subject, and the timirgd assertion of such Demands,
cannot be determinéd.

The Court concludes that the Demands outsidine procedures prescribed by the Plan
would likely threaten the Planjsurpose to deal equitably witblaims and future Demands by
resulting in the consumption of the Debtors’ és$y those claimants who filed first, potentially
leaving nothing for future Demand holders. If the holders of asbestos-related Demands are able
to pursue such Demands outside of the Aslse3irust and the Asbestos Trust Distribution
Procedures, then the holders of such Demandsdwikely have to pursue their claims in the tort

system on an individual basis, which, becaon$ehe vagaries inhen¢ in litigation, could

®1 This factual finding is sufficient to @et the requirements of § 524(g)(2)(B)(ii)(1).
%2 This factual finding is sufficient to @et the requirements of § 524(g)(2)(B)(ii)(Il).
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produce inconsistent results. riher, a substantial amount of the Debtors’ asbestos personal
injury liability relates to Demands, and estinsat# the predicted liability for such Demands
encompasses an extraordinarily wide range of valUdgere is a risk that, at some point in the
future, such Demands would go unsatisfied ifdeo$ of Asbestos Claims and Demands were
permitted to pursue their Claims and Demandsidatthe Asbestos Trust and Asbestos Trust
Distribution Procedure?.

The Court concludes that the Plan Proponamtsrporated the tersnof the Asbestos
Permanent Channeling Injunction, includingoysions therein bamyg actions against any
Protected Party, as set foithboth the Plan and the Disclosure Stateme8eePlan 88 1.1.12
& 1.1.101; Disclosure Statement 8.Kl) The Plan also desigea a separate class—Class 6
under the Plan—for all Asbestos Claims to be addressed under theddRtaf § 3.11), and the
Claim holders in Class 6 voted overwhelminglyfaror of confirmatiorof the Plan (99.78% by
amount and 99.84% by numbei$egVoting Declaration®’

The Court concludes thahe Plan provides for the opeaoat of the Asbestos Trust in
accordance with the Asbestos Trust Distribution Proceduf®seP{an § 1.1.18 and Ex. 1.1.18;
Disclosure Statement 8 VI.H annexed to thenRlarhose procedures contain mechanisms such
as structured, periodic, or supplemental paymems rata distributionsmatrices, or periodic
review of estimates of the numbers and valoéAsbestos Claims and Demands, or other
comparable mechanisms, that provide readenassurance that e¢hAsbestos Trust will
liquidate, and be in a financial position toypasbestos Claims and Demands that involve

similar Claims in substantially the same marftier.

8 These factual findings are sufficient to meret requirements of § 524(g)(2)(B)(ii)(Il).
% These factual findings are sufficient to méwet requirements of § 524(g)(2)(B)(ii)(1V).
% These factual findings are sufficient to méwet requirements of § 524(g)(2)(B)(ii)(V).
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The Court concludes that tiéan comports with the Bankptcy Code’s requirements for
the issuance of a channeling injunction to enjeimities from taking lgal action to recover,
directly or indirectly, paymenin respect to Trust Claims agat the Reorganized Debtors or
their property.

The terms of the Asbestos Permanentr@eting Injunction, including its provisions
barring actions against the ProttParties pursuant to 8 52X@)(A) are set out in the Plan
and the Disclosure Statement. The AsbeBsnanent Channeling Injunction is extended to
certain third parti€§ in a matter consistent with the Cods,described in more detail below.

Sections 524(g)(3)(A) and 52/(4)(A)(ii)) of the Bankruptg Code designate certain
entities that shall be or mdye protected by a channeling ungtion entered pursuant to 8
524(g)(1)(A). In the first instanc®&,524(g)(3)(A) specifically provides:

(A) If the requirements of paragraph)(®) are met and the order confirming the
plan of reorganization wassued or affirmed by thelistrict court that has
jurisdiction over the reorganization caseerthafter the time for appeal of the
order that issues or affirms the plan--

(i) the injunction shall be valid and enforceable and may not be revoked or
modified by any court excephrough appeal in accordance with paragraph
(6);

(i) no entity that pursuant to suchapl or thereafter becomes a direct or
indirect transferee of, or successor to asgets of, a debtor trust that is

the subject of the injunction shall tieable with respect to any claim or
demand made against such entity reason of its becoming such a
transferee or successor; and

(ii)) no entity that pursuant to such plan or thereafter makes a loan to such
a debtor or trust or to such a sassor or transfereghall, by reason of
making the loan, be liable with respect to any claim or demand made
against such entity, nor shall any pledgessets made in connection with
such a loan be upsetionpaired for that reason;

Id. 8 524(g)(3)(A). Here, the Plan provides that the Asbestos Permanent Channeling Injunction

will be extended to protect the following parties:

% gSpecifically, those third parties that are defined as “Protected Parties” under the Plan. (Plan § 1.1.101.)
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any Entity that, pursuant to the Plan or after the Effective Date, becomes a direct
or indirect transferee of, or success, any assets of the Debtors, the
Reorganized Debtors, or the Asbestos Trbsit solely to the extent that an
Asbestos Claim is asserted against such Entity by reason of its becoming such a
transferee or successor (18 1.1.101(d)); and any Hyt that, pursuant to the

Plan or after the Effective Date, makes a loan to the Reorganized Debtors, any
Protected Party, or the Asbestos Trustma successor to, or transferee of, any
assets of the Debtors, tReorganized Debtors, or tAesbestos Trust, but solely

to the extent that an Asbestos Claimasserted against such Entity by reason of

its making such loan or to the extent thay pledge of assets made in connection
with such a loan is sougtd be upset or impaired.

(Plan 8§ 1.1.101(e).) Accordingly, the Plan siads the mandatory entity requirements of §
524(9)(3)(A).

In the second instance, pursuant to 8§ 524{(A§i), the Plan furher provides that the
channeling injunction entered pursuant to 8 524(g)(1)(A):

may bar any action directed against adtparty who is identifiable from the
terms of such injunction (by name or part of an identifiable group) and is
alleged to be directly or indirectly liable for the conduct of, claims against, or
demands on the debtor to the extent such alleged liability of such third party arises
by reason of —

() the third party’s ownership of a finaat interest in the debtor, a past or
present affiliate of the debtor, or agecessor in interest the debtor;

(I1) the third party’s involvement inthe management of the debtor or a
predecessor in interest oftllebtor, or service as afficer, director or employee
of the debtor or a related party;

(111 the third party’s provisan of insurance to the debtor a related party; or

(IvV) the third party’s involvement ina transaction changing the corporate
structure, or in a loan or other fim@al transaction affecting the financial
condition, of the debtor or a relatpdrty, including but not limited to—

(aa) involvement in providing finanwy (debt or equity), or advice to an
entity involved in such a transaction; or

(bb) acquiring or selling arancial interest in an &ty as part of such a
transaction.

Id. 8 524(g)(4)(A)(ii). Here, as required by524(g)(4)(A)(ii), each Protected Party under the
Plan is either identifiable by name from the terof the injunction (th®ebtors, the Reorganized

Debtors and Affiliates) or is a meer of an identifiable group.SéePlan § 1.1.101; Plan Ex.
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1.1.101(c).) With respect to the latter, the Rlafines Protected Party toclude those parties
that fit within the precise statutory groups listed in § 524(g)(4)(8gePlan § 1.1.101(f).) With
respect to the former, the Affiliaentities that are Protected Pastiender the Plan are listed in
Exhibit 1.1.101(c) of the Plan. The entities guisons listed as Affiliates in Exhibit 1.1.101(c)
of the Plan as Protected Parties comply witle statutory requirements. The Asbestos
Permanent Channeling Injunction proposed in Pffen bars any action directed against such
Protected Parties to the extengyhare alleged to béirectly or indirectlyliable for the conduct
of, claims against, or demands on G-I, to &éxtent such alleged liability of such Protected
Parties arises by reason of one or more ef dlhounds for derivative liability set forth in 8
524(9)(A) (A (D)-(IV).

Section 524(g)(4)(B)(i) of th Bankruptcy Code providesathan asbestos channeling
injunction shall be effective to enjoin future asbestos-related demands against the parties
protected thereby if a court determines that “as giathe proceedings leam to the issuance of
such injunction, the court appoints a legal repnéstive for the purposef protecting the rights
of persons that might subsequently assert demands of the keth&"524(g)(4)(B)(i). Here, the
Legal Representative, C. Judson Hamlin, was aypadiby the Bankruptcy Court as part of the
proceedings leading to the issuance of thbeeAts Permanent Channeling Injunction for the
purpose of protecting the rightd persons that might sultpgently assert unknown Asbestos
Claims and Demands of the kind that arelradsed in the Asbestos Permanent Channeling
Injunction and channeled to andsamed by the Asbestos Trudthe Court finds that The Legal
Representative has in all respefci§illed his fiducialy duties, resporsilities, and obligations as

the future representative atcordance with § 524(g).
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Section 524(g)(4)(B)(ii) requires a court to determine that entry of the channeling
injunction, and the protection frotability that is afforded to the parties named therein “is fair
and equitable with respect to thersons that might subsequentbgart such demands, in light of
the benefits provided, or to be provided, to suaktton behalf of such debtor or debtors or such
third party.” 1d. 8 524(g)(4)(B)(i)). Herethe Reorganized Debtorthe Plan Sponsor, and
certain non-debtors in the G-I comate group, on their own behalfd on behalf of all Protected
Parties, are contributing substantiatsets to the Asbestos Trust.Seé Plan 8 4.4(c).)
Specifically, on the Effective Date, to fund theegent and future payment of Asbestos Claims
and Demands, the Plan Sponsor will pay $215 onilbf his own funds in cash to partially fund
the Asbestos Trust and Reorganized G-I will issue the ten (10) year $560 million Trust Note to
the Asbestos Trust, which will be secured on the Effective Date by the Capital Stock Lien and
will provide regular dividends of substantial giealy interest payments and principal payments
beginning in 2012 and annually thereafter to fthrelpayment of asbestos-related Demands until
the final principal is paid unddne Trust Note in December 201%5egPlan § 4.4(c)ji(ii).) To
further secure repayment on the Trust Note, enBfiective Date, Reorganized G-I or the Plan
Sponsor will deliver or cause to be delivetee Letter of Credit, wish will provide greater
assurance that the Reorganized &ebligations under the Trust Notéll be satisfied, even if a
default were to occur.SgePlan § 4.4(c)(iii).)

The Court finds that in light of all of these substantiaitdbutions provided, or to be
provided, to the Asbestos Trust by or on behalalbfthe Protected Parties, the entry of the
Asbestos Permanent Channeling Injunction, aedotiotections provided to each Protected Party
thereunder, are fair and equitable with respe&c persons that might subsequently assert

Demands against each such Protected Party.
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F. Limitation on the IRS’s Ability to Collect Gap Interest

28 U.S.C. § 1334(b) provides in relevant part ttfa¢ district courts shall have original
but not exclusive jurisdiction of all civil peeedings arising under title 11, or arising in or
related to cases under title 1128 U.S.C. 8§ 1334(b). The mleruptcy courts, in turn, obtain
jurisdiction pursuant to 28 U.S.& 157, “which allows the distii courts to refer, to the
bankruptcy courts, cases over whithe district courts have sdiction pursuant to section
1334.” In re Kaplan 104 F.3d 589, 594 (3d Cir. 1997). In cases involving non-debtors, “the
bankruptcy court’s jurisdictioms to be determined solely by 28 U.S.C. § 1334(ly” (citing
Quattrone Accountants, Inc. v. Internal Revenue Ser8ge F.2d 921, 926 (3d Cir. 1990)). In
determining whether a civil proceeding is “reldtto” a bankruptcy proceeding, the court must
assess “whether the outcome of that proceedigdaconceivably have any effect on the estate
being administered in bankruptcyld. at 594 quoting Pacor, Inc. v. Higging43 F.2d at 994).
Thus, a bankruptcy court properbtains jurisdiction over a civmatter if the outcome could
conceivably “alter the debtor’sgtits, liabilities, options or frelwm of action (either positively
or negatively) and which in any way impsaaipon the handling and administration of the
bankrupt estate.’ld. at 595 (uoting Pacoy 743 F.2d at 994).

Here, the Court has subject matter jurisdictover the IRS’s taglaims against the non-
debtor affiliates pursuant to 28 U.S.C. § 133dcause the tax claims are “related to” the G-I
bankruptcy proceedings. Pursuant to the TaxiB@pakgreement, G-I is obligated to indemnify
certain affiliates for any amounts paid by the affiis to the IRS. Moreover, G-l is dependent
upon cash from BMCA to meet its obligationscreditors. Because collection acts by the IRS

against BMCA and other affiliates would impair the very funding sources for the Debtors

chapter 11 Plan, and because G-I would be requw indemnify the affiliates for any amounts
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paid to the IRS, the tax liakikes of the consolidated tax group could “conceivably” affect the
administration of the estates. Because theribDisCourt has joined in presiding over this
confirmation proceeding and partially withdrawre reference, both t® and non-core related
proceedings under 28 U.S.C. 8 157 pn@perly before this Court.

Principles of bankruptcy law, tax lawné the plain language of the Tolling Agreement
provide this Court with a basis for confirmingetRlan with amended section 2.4. In the Tolling
Agreement, the parties agreed that the IRS bellentitled to assesgainst G-I's non-debtor
affiliates upon final determination by U.S. District Court Judge Chesler of the IRS’s tax claims,
however, the IRS agrees that it may “not assess any amount against the nonbankrupt
corporations with respect to samk liability that is greater thathe amount of the liability that
he may assess against the Taxpayer.” The dRBns that, despitéhe Bankruptcy Code’s
prohibition on the collection dbap Interest from G-I, thCode does not prohibit tlessessment
of Gap Interest against G-I. Pursuant te Wolling Agreement, in order to collect the Gap
Interest from G-I's affiliates, the IRS must be able to assess the Gap Interest against G-1. While
the Plan contemplates that the IRS will assessagy@-I, it only does so to the extent that the
IRS’s claim is allowed’ The Plan also expressly bars the IRS from collecting Gap Interest from
G-1.°8 The Plan’s treatment in thisgard is consistent withéBankruptcy Code’s disallowance
of post-petition interestSeell U.S.C. 8§ 502(b)(2). Thus, under the Plan and the Bankruptcy

Code, the IRS cannot collect from G-I more tittam amount of its allowed claim against G-I.

&7 Upon final determination of the District Court tax litigation, the IRS will be entitled to payment in the form of
cash or a note for its Allowed Priority Tax Claim only ewhits allowed claim is “payable under applicable non-
bankruptcy law,’.e., when the IRS assesses G-I for its Allowed Priority Tax ClaifeelPlan § 2.4.) After a final
determination, the IRS will be entitled to assess ag@irfise. Debtor, pursuant to 11 U.S.C. § 505@ge also In re
Conston, Ing.181 B.R. 769, 776 (D. Del. 1995). However,ritsht to assess will be “subject to any otherwise
applicable law.” The “applicable law” in this situation would be § 502(b)(2).

% Section 2.4 of the Plan provides that “no holdernfAllowed Priority Tax Claim shall be entitled to any
payments on account of any pre-Effective Date inteistuad on or penalty arising after the Commencement Date
with respect to or in connection with sughowed Priority Tax Claim.” (Plan § 2.4.)
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The IRS’s argument ignores the effectatthan “assessment” would have on the
bankruptcy estate, as that term is used in tterrial Revenue Code. The tax assessment statute
provides that the amount of any urgbéaxes, including intest, “shall be a én in favor of the
United States upon all property and rights to priyper. belonging to such person.” 26 U.S.C 8
6321. Moreover, the Ireimposed by the foregoing statute asiautomaticallyat the time the
assessment is madéd. § 6322. Thus, were the IRS to assess against G-I for an amount greater
than its allowed claim, it would automaticalijwpose a lien on the property of G-I, thereby
commencing an act to collect unallowable positipat interest in violdon of the discharge
injunction. Seell U.S.C. § 524(a)(2).

It follows that under the Tolling AgreementgtiRS contractually agreed to limit itself to
assessing against, and collecting from, G-I'sliafés, no more than its allowed Priority Tax
Claim against G-l. Thus, this Court finds thagre the IRS to seek to collect from G-I's non-
debtor affiliates more than it could collect from G-I, it would violate the terms of the Tolling
Agreement. Section 2.4 of the Plan incorpesathis limitation for reasons discussed below.
Contrary to the IRS’s objection, this Court’s order approving section 2.4 does not impose an
injunction against the IRS. Rather, it establéstitee amount, timing and payment terms of G-I's
non-debtor affiliates’ tax liability under the Bleruptcy Code and the Tolling Agreement, which
the IRS may choose to litigate at some future point.

This Court’s authority to confirm a Plan that incorporates those limitations lies within the
confines of the Bankruptcy Code itself.ecion 1123(b)(6) of the Bkruptcy Code provides
that a plan may “include anyhar appropriate provision not imgsistent with the applicable
provisions of this title.” 11 U.S.C. § 1123(b)(6\dditionally, section 105(a) of the Bankruptcy

Code provides that “[tjhe court may issue any grg@eocess, or judgment that is necessary or
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appropriate to carry out tharovisions of this title.” Id. 8§ 105(a). The Supreme Court of the
United States has already addressed sectidb@)L@nd 1123(b)(6) dhe Bankruptcy Code in
the context of a reorganizam plan’s modification ohon-debtor obligationsEnergy Resources
495 U.S. at 547-48.

In Energy Resourceshe Court consolidated two fikuptcy proceedings that each
addressed whether a bankruptoyrt may order the IRS to atlate payments made by a chapter
11 debtor under a reorganizatiptan to the debtor’'s trustuhd tax liabilities, which were
guaranteed by a third-party, before thétdes nontrust fund tax liabilitiesld. at 547-48. The
Court recognized that nothing in the Bankruptgde explicitly authorized the bankruptcy
court’'s approval of a reorganization plan that geated the allocation of tax payments as either
trust fund or nontrust fundld. Nevertheless, the Court foundatrauthority eisted under Code
sections 1123(b)(6) (formerestion 1123(b)(5)) and 105(a), expleig that “[tjhese statutory
directives are consistent with the traditional ustending that bankruptogourts, as courts of
equity, have broad authority to médcreditor-debtor relationships.ld. at 549. The Court held
that “a bankruptcy court has the authority tdesrthe IRS to apply the payments to trust fund
liabilities if the bankruptcy court determines thiais designation is necessary to the success of a
reorganization plan.”ld. at 549. In so holding, the Court relied solely on sections 105(a) and
1123(b)(6) as sources of stdnstive power to issuetax allocation order.

Consistent with the Supreme Court’s rulingBnergy Resourcegshis Court finds that
sections 105(a) and 1123(6) of the Bankruptcy @de grant it authorityo confirm a provision
of the Plan that incorporates the limitationgposed upon the IRS by the Tolling Agreement.
The facts and testimony demonstrtitat if the IRS attempted tollect additionatax liabilities

from BMCA on terms different from the termstderth in the Plan, it would jeopardize the
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Debtors’ ability to successfullseorganize. The principal source of income to fund the Debtors’
reorganization comes from payments made flBRMCA to G-I pursuantto the Tax Sharing
Agreement. Under the Tax Sharing Agreemed-I must indemnify BMCA for any tax
payments BMCA makes to the IRS, thus, aseasment against BMCA would in effect be an
assessment against G-I. Testimony revealed tthe Tax Sharing Agreement results in an
overall benefit to the estates, thus, its regattyy the Debtors would bepractical. Moreover,

the facts indicate that G-I could not simply renegotiate the Tax Sharing Agreement with BMCA
without triggering defaults undevarious credit agreements been G-l and thd parties.
Accordingly, this court finds that section 2.4 of the Plan, which addresses the amount, timing an
payment terms of BMCA'’s and G-I's tax liability under the Bankruptcy Code and the Tolling
Agreement, is “necessary [and] appropriateday out the provisionsdf the Bankruptcy Code

and to ensure the Plan’s succeBy. issuing an ordethat confirms sectio.4 of the Plan, this
Court is not preventing the IRS from assessgginst BMCA, or other non-debtor affiliates.
Rather, it is issuing a substantive ruling on BMEAability to the IRS by addressing the self-
imposed limitations of the IRS’s claim agaiWCA, and specifying that BMCA shall satisfy

any such IRS assessment against BMCA indlime manner that G-I would satisfy an IRS
assessment against G-I.

Even if this Court’s order were to compriae injunction barringhe IRS from collecting
against non-debtor affiliates, such an injunctiom igroper exercise of thority granted to this
Court by the Bankruptcy Code and the United States Supreme Court’s decidiorergy
Resources As discussed above, seas 105(a) and 1123(b)(6) tife Bankruptcy Code provide
this Court with authority to issue orders “necesgarthe success of a reorganization plan,” even

when that authority is not specifibaldesignated by the Bankruptcy CodEnergy Resources
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495 U.S. at 549. Because the Debtors have deamated that is critical to the Debtors’
reorganization efforts that the IR®t seek to collect more from BMCA or ISP than it is entitled
to under the Plan and Tolling Agreement, the €Coualy appropriately isguan order to enjoin
the IRS from collecting those additional anmts from the non-debtor affiliatesSeeln re
Airadigm Communs., Inc519 F.3d at 657 (holdinthat “this ‘residualauthority’ permits the
bankruptcy court to release third parties from ligito participating creditors if the release is
‘appropriate’ and not inconsistewith any provision of the bankruptcy code”). Because the IRS
is unimpaired under the Plan, and the factmalestrate that the release of BMCA from
additional tax liability (of which G-I would béndirectly liable pursuant to its obligation to
indemnify BMCA under the Tax Sharing Agreemeist)critical to a successful reorganization,
the Court’s approval of amended section 2.4 ofRlan satisfies “the hallmarks of permissible
non-consensual releases—fairnass;essity to the reorganizat, and specific factual findings
to support these conclusionslh re Continental Airlines203 F.3d at 214. Finally, any such
injunction issued by this Court would only peovisional, as it would be dependent upon the
satisfaction by the Debtors of their olatgns to the IRS under the Plan.

To enjoin the IRS, however,éhCourt would have to deternairthat its authority is not
limited by the Anti-Injunction Act. 26 U.S.C.®21(a). The Anti-Injunction Act provides that
“no suit for the purpose aéstraining the assessment or collection of any tax shall be maintained
in any court by any person, whether or not spetson is the person against whom such tax was
assessed.” Id. This Court is obliged to ge particular attention tdn re Becker's Motor
Transportation, Ing.as it is a decision of the Third Qitic Court of Appealsvhich is binding on
us. 632 F.2d 242. The circuit courtlmre Becker's Motoheld that the Anti-Injunction Act

prohibits a bankruptcy court from enjoinitigS collection efforts against a debtdd. at 246.
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Thus, the holding inn re Becker's Motomwould seem to foreclose any effort by this Court to
enjoin the IRS from collecting agains-I's non-debtor affiliates.

Yet a tension exists between the Anti-Injunction Act and the Bankruptcy Code. On the
one hand, the Anti-Injunction Act functions asapplication of sovereign immunity, which bars
courts from restraining the assessmentadlection by the government of any ta$ee Randell
v. United States64 F.3d 101, 106 (2d Cir. 1995) (noting tf{gh the context of tax assessments
and collections the government's sovereign umity has been codified by the Anti-Injunction
Act”). On the other hand, Congress explicitpived governmental sovereign immunity in the
bankruptcy context with respect to certain Bampitcy Code sections, including sections 105 and
505. Seell U.S.C. § 106(d Because the waiver of governmental sovereign immunity in the
bankruptcy court arises from the Constitution itselé €entral Va. Cmty. Coll v. Katz46 U.S.
at 379, this Court finds that the Anti-Injunctiéwt does not impede its authority to issue an
order that provisionally limitshe IRS from seeking to colleadditional amounts from BMCA
than those provided for in the Plan.

The circuit court’s decision im re Becker’'s Motor Transp., Inc632 F.2d 242, and the
district court’'s decision inPazzo Pazzo, Inc. v. New Jerse3007 WL 4166017 are
distinguishable, because nettheontemplated section 106 d¢ie Bankruptcy Code nor the
Supreme Court’s decision i@entral Virginia Community College Moreover, subsequent
decisions rendered by the United States Suer€@uourt have undermined the core reasoning
behind the Third Circuit's decision im re Becker's Motar SeeSouth Carolina v. Regad65

U.S. 367 (1984)Enochs v. Williams Packing & Navigation C870 U.S. 1 (1962)See also In

% Additionally, when a governmental unit files a proof of claim in a bankruptcy case, it “is deemed to have waived
sovereign immunity with respect to a claim against such governmental unit that is property of the estate and that
arose out of the same transaction or occurrence out of which the claim of such governmentakuhil 4rgsS.C.

§ 106(b). Here, the IRS has filed a proof of claim in the G-I bankruptcy case, thus, it is deemed to have waived
sovereign immunity.
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re Campbell Enterprises, In®6 B.R. at 207 (noting that “[t]H@ecker’sdecision was premised
upon the finding that only Congresmt the judiciary, has the powtr create exceptions to the
Anti-Injunction Act. TheRegandecision, which was renderdyy the Supreme Court of the
United States subsequent to tiBecker's decision, however, demdngtes that judicial
exceptions to the Anti-Injunction Act may be cezhit). In sum, the Anti-Injunction Act does
not prevent this Court from issuing an order tphedvisionally limits the IRS from seeking to
collect additional amounts from non-debtor BMCA.

The Court finds that the Debtors have satistiezistandard for issuanoéan injunction.
To obtain a preliminary injunction in the bankreyptcontext, the party seeking the injunction
must demonstrate (1) a reasdealtikelihood of a successfuplan of reorganization; (2)
irreparable harm to the Debtoeility to reorganize without the qaested relief; (3) the relative
balance of the harms to the adverse partiesterméing whether or not to issue an injunction;
and (4) whether granting relief wiol serve the public interestSeeln re Phila. Newspapers,
LLC, 407 B.R. 606, 617 (E.D. Pa. 2008jtihg Tenafly Eruv Ass'n, Inc. v. Borough of Tenafly
309 F.3d 144, 157 (3d Cir. 2002)). Here, the testimibmyonstrates that tHélan is feasible.
The facts demonstrateahthe Plan was formulated by the Joint Proponents under the assumption
that the Tolling Agreement limitthe IRS’s ability tocollect from BMCA. As discussed above,
this Court has already addressed the issue of BBI@X liability to the IRS, and has concluded
that BMCA would not be liable to be assesfmdan additional amount of taxes than G-I as a
result of the Tolling Agreement. It is apparémm the testimony that without the inclusion of
amended section 2.4 of the Plan, the risk aoffailed reorganization attempt increases
dramatically. This is a harm that the Courtiswvilling to permit, especil at the request of a

creditor that is unimgired under the Plan.
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As a final matter, section 524(e) of the Bankcy Code does not prevent the Court from
issuing an order approving section 2.4 of thenPhs 8§ 524(e) does not establish a per se rule
barring a reorganization plan from limg the liability of non-debtors.In re PWS Holding
Corp., 228 F.3d at 247See also In re Airadigm Communs., |19 F.3d at 657 (noting that “8
524(e) does not bar a non-consenshitl-party release from liality”). This Cout agrees with
the reasoning of the courtlin re Airadigm Communs., Inavhich stated:

8 524(e) does not purport lionit the bankruptcy coud'powers to release a non-

debtor from a creditor's claims. Ifo@gress meant to include such a limit, it

would have used the mandatory terms “shatl*will” rather than the definitional

term “does.” And it would have omitted the prepositional phrase “on, or . . . for,

such debt,” ensuring that theischarge of a debt of thebtor shall not affect the

liability of another entity”--whetherelated to a debt or not.

Id. at 656. For these reasons, § 524(e) would nonaatically bar the Cotifrom enjoining the

IRS from seeking to collect additional amounts from BMCA.

G. Good Faith Negotiation, Implenentation, and Consummation

As evidenced by the Plan, the Plan Documents, and the testimony given at the
Confirmation Hearing, @ Court finds that the Debtors,C&, and the Legal Representative
participated in good faith in negotiating, at ard@egth, the Plan and gllan-related documents
necessary to implement, effectuate  and consummate the Plan, including:
(@) all contracts, instruments, agreemeasl documents to be executed and delivered in
connection with the Plan; (b) the new or amehdertificates of incorporation and bylaws or
comparable constituent documents of the ReorganDebtors; (c) the Tist Note and Letter of
Credit; (d) all agreements amtbcuments to be executed andivdged in connection with the
Asbestos Trust and all other contracts, instmisieagreements and documents to be executed
and delivered by any Debtor &eorganized Debtors in connectitherewith. In making this

finding, the Court has examined, among other things, the totality of the circumstances
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surrounding the filing of the Chaptgt Cases, the record of this proceeding and the Plan and all
related pleadings, exhibjtstatements and comments regarding confirmation.

The Court finds that each ofdltonditions precedent set forth in Section 10.1 of the Plan
has been satisfied or duly waived pursuant to Section 10.2.

H. Approval of Discharges, Releases, juanctions, Indemnifications and
Exculpations

Each of the discharges, releasinjunctions, indemnificatns and exculpations provided
under the Plan, including those set forth in &eilX and Section 7.5 of the Plan, among other
Sections, is (1) integral to the terms, comuhi and settlements contained in the Plan, (2)
appropriate in connection with the reorgarimatof the Debtors atior (3) supported by
reasonable consideration. In light of all of tieumstances and the record in these Chapter 11
Cases, each of the dischargedeases, injunctions, indemmiditions and exculpations provided
for under the Plan is fair and reaabie to all parties in interesSee In re Continental Airlines
203 F.3d at 214 (denying the requested releasesxpldining that nondebtor releases are proper
in the correct circumstancedflonarch Life Ins. Co. v. Ropes & Grags F.3d 973, 980-81 (1st
Cir. 1995) (permanent injunctions allowed ifextraordinary circumstances” to protect
nondebtors who contribute to plan). The Columtls that each of the discharge, release,
injunctive, indemnification and exlpation provisions set forth in the Plan and the Confirmation
Order is: (i) within the jurisdtion of the Bankruptcy Courinder 28 U.S.C. 88 1334(a), 1334(b)
and 1334(d); (ii) an essentialeans of implementing the Plan puant to seabn 1123(a)(6) of
the Bankruptcy Code; (iii) an integjrelement of the transactionsanporated into the Plan; (iv)
beneficial to, and in the best interests of, the Brshttheir estates and their creditors; (v) critical

to the overall objectives of the Plan to finalgsolve all Claims among or against the parties-in-
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interest in the Chapter 11 Cases with respedatth of the Debtors; and (vi) consistent with
sections 105, 1123, 1129 and athpplicable provisionsf the Bankruptcy Code.

|. Stay Pending Appeal & Ten-Day Stay Period

Federal Rule of Bankruptcy Procedu8805 provides that a bankruptcy judge may
“suspend or order the continuatiof the proceedings in the case . . . or make any other
appropriate order during the pendency of an appeabs will protect the rights of all parties in
interest.” Fed. R. Bankr. P. 800%ee alsdrule 8017. A motion for a stay of the judgment or
order “must ordinarily be presented to thenkruptcy judge in the first instanceld. The Court
maintains the sound discretion to grant or deny stay relrefe Blackwel] 162 B.R. 117, 119
(E.D. Pa. 1993)djting In re Dial Industries, In¢.137 B.R. 247, 249 (Bankr. N.D. Ohio 1992).
In addition, the moving partydars the burden of demonstratithgit the court should grant the
stay. Dial, 137 B.R. at 249cfting In re Hamilton 95 B.R. 564, 565 (N.D. Ill. 1989)).

In determining whether a stay pending agp@otion should beranted, courts have
applied the standard as set forth kamily Kingdom Inc. v.IMEF New Jersey Limited
Partnership 225 B.R. 65 (D.N.J. 1998). Family Kingdomthe district court stated:

In order to determine whether to grargtay pending appedthe] court considers

the following factors: (1) whether the appellant is likely to succeed on the merits
of the appeal; (2) whether the appellant wilffer irreparable injury if the stay is

not granted; (3) whether stay would substantially & other parties in the
litigation; [and] (4) whether aay is in the public interest.

Id. at 69. While other decisionglax the likelihood of success on the merits prong when the
moving party satisfies the remaining factors, Fanily Kingdomcourt noted that this was not
the rule in the Third Circuit for stays @lankruptcy court orders pending appedd. at n.6.
Thus, the court may grant a motion seekingtay pending appeal when the moving party

satisfies all four factors.
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Here, IRS requested in its pleadings andnduoral argument #t should this Court
overrule all of the Untied Statesbjections, it nevertheless stayetbffective date of the Plan
pending resolution of any appeal to avoid theocation of the docine of mootness by the
reviewing courts, citindn re Zenith Elecs. Corp241 B.R. at 105. Additionally, and apart from
its request for a stay pending appeal, the liRS & letter with thisCourt on November 9, 2009,
requesting that the Court preserve in any ordafr ithssues the ten-dajay period provided by
Rules 3020(e), 7062(a), 80@hd 8017 of the Federal RulesBdnkruptcy Procedure. The IRS
reiterated its arguments during thatas conference on November 10, 2009.

The Court finds that the IRS has not estélgidsthe necessary showing required to issue a
stay pending appeal. As discussed above, theMRSuffer no injury as a result of this Court’s
order confirming the Plan because it is animpaired creditor. Moreover, testimony
demonstrated that only now dcetibebtors have an opportunity ebtain financing that would
allow them to successfully reorganize, and trat further delay woulderiously jeopardize the
agreements that were reached to make thigaearation feasible. Bgranting a stay pending
appeal, this Court would risk ttiailure of a reorganization effotthat is the result of hard-fought
negotiation among a myriad of interested partd that fulfills the fundamental purposes of
chapter 11. The Court will not grant a stay pagdappeal and exacerbate the present risk of
failure for a creditor that is being paid inlfunder the Plan. Regarding the ten-day stay period
provided by Bankruptcy Rules 3020(e), 7062(a), 8808 8017, the Court finds that sufficient
cause exists to shorten the ten-day stay periduis, Tthis Court’s order of confirmation is stayed
until Monday, November 16, 2009 at 5 P.M. East&tandard Time, and thereafter shall be

effective.
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V. CONCLUSION

The Court denies the motion of the Unite@t8¢ to Temporarily Allow its Unsecured,
Non-priority Claims for Purpas of Voting on Confirmatiof® The IRS Motion for a Stay
Pending Appeal is denied. All objections t@ tRlan are overruled. The Court will enter an
order confirming the Plan. This Confirmati@rder shall be stayed until Monday, November

16, 2009, at 5 p.m. Eastern Stamti@dime, and shall take eftt immediately thereafter.

Dated: November 12, 2009 /s/RosemaryGambardella
The Honorable Rosemary Gambardella
UNITEDSTATESBANKRUPTCY JUDGE

Dated: November 12, 2009 /s/ Garrett E. Brown, Jr.,
The Honorable Garrett E. Brown, Jr.
(HIEF UNITED STATESDISTRICT JUDGE

" The Motion of the United States to Unseal its Secdmdended Objection to Confirmation was settled prior to
the Confirmation Hearing.
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