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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

G&S LIVINGSTON REALTY, INC, Civil Action No. 10-00303
(SDW)
Plaintiff,
V.
OPINION

CVS PHARMACY, INC,

Defendant.
November 4, 2013

WIGENTON, District Judge.

Before the Court are the following motions: 1) plaintiff G&S Livingston Redtic.’s
(“Plaintiff” or “G&S”) motion for entry of judgment (“Motion for Entry of Judgment”)
pursuant td~ederal Rules of Civil Procedure 58 and Local Civil Rules 79.4 and 58.1; and 2)
defendant CVS Pharmacy, Inc.’s (“Defendant” or “CVS”) cros#tion to reopen discovery
(“CrossMotion”).

This matter is decided without oral argument pursuant to Federal Rule of Civil
Procedure 78.

For the reasons set forth below, this Court will enter judgment for Plaibtitfthe
specificamountwill require additional assessmerPlaintiff's Motion for Entry of Judgment
will be GRANTED IN PART AND DENIED IN PART and Defendant’s Crogdotion for

limited discovery on damages will IREENIED.
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BACKGROUND AND PROCEDURAL HISTORY

As this Court writes primarily for the parties, only a brief procedural history bell
provided.

This action stems from a lea@X.S enteredinto with lessee Linens ‘N Things, Inc.
(“Linens”) for retail space in the Livingston Retail Center (the “le8ps (Compl T 6.) In
connection with the Lease, Melville Corporatidonens’s parent company, executedal
guaranty that required it to pay rent astther sums due under the LedseG&S if Linens
defaulted (the “Guaranty”).(ld. 11 9, 1112.) CVS, as successor tdelville, assumed the
Guaranty. (Id. 7 1611.)

Following Linens’sdefault on the Leas@ May 2008 in January2010, G&S brought
suit against CVS (Id. 11 1416.) G&S alleged,nter alia, that CVS breachethe Guaranty,
and sught declaratory judgmenthat CVS was in material breach of the Guaranty and
responsible for all accruing payments and expenses due undezabe. (Id. Y 2728, 33
35) CVS filed counterclaims against G&S seeking declaratory rahefargued that it was
entitled to proceed under a-tenancy provision of the Leas€Dkt. No. 7.) Fact discovery
closed in June 2011, after which G&S and CVS both moved for summary judyni@kt.
Nos. 3940.) On December 22, 2011his Court entexd an order (“December 22, 2011
Order”) derying G&S’s motion and granted in part and denied in part CVS’s mdbton
summary judgment finding that the Lease was not terminated in 2008, and that &3VS w
allowed to exercisdinens’s rights under the ctenarty provision and opt for Alternative

Rent. (Dkt. No. 56.) On January 13, 2012&S appealed(Dkt. No. 59.)

! Notably, on July21, 2011, G&S filed for bankruptaglief pursuant toChapter 11of Title 11 of the United
StatesBankruptcy Code, 11 U.S.C. 88 101, et seqnd the bankruptcy plaffPlan”) was confirmed on
September 14, 2011(G&S Opp’'n to Cross Mot., Ex. [p On November 29, 2011the Planbecame effective.
(SeeCVS Cross Mot. 4.)



The Third Circuit reversed the December 22, 2011 Order and remanded this action
after determining that the CVS could nexecise Linens’s rights under the cdenancy
provision toopt for Alternative Rent and terminate the LeagPkt. No. 61.) By mandate
filed December 26, 2012, the Third Circuit vacated the December 22, 2011 Order and
remanded the action “for entry of judgment against, and assessment of amounts due and
owing from, CVS” (“December 26, 2012 Mandate”). (Dkt. No. 62 at 8.)

On Marchl, 2013, Plaintiff filed the Motion for Entry of Judgment pursuanthi
mandate from the Third Circuit(Dkt. No. 73.) On March 22, 2013, Defenddied the

CrossMotion to reopen discovery. (Dkt. No. 76.) Both motions were opposed.

LEGAL STANDARD
Federal Rule of Civil Procedure 58

Federal Rule of Civil Procedure 58 is a procedural rule for entering judgriedt R.
Civ. P. 58. The Rule statdsat “judgment[s] must be set out in a separate document” with an
exception for “order[s] disposing of a motion: (1) for judgment under Rule 50(b); (2) to
amend or make findings under Rule 52(b); (3) for attorney’s fees under Rule 54; (4) ¥or a ne
trial, or to alter or amend the judgment, under Rule 59; or (5) for relief under Rulédb®”
58(a). TheRule further sets out when judgment may be entered without the court’s direction
and when the court’s approval is requirttl.8 580). Additionally, Rule 58 states the time
of entry for when a judgment should be entered “in the civil docket under Rule 78{ag”
58(¢g. A party may request a judgment to be “set out in a separate document” and the

requirements for cost or fee awardd. 88 58(d)-€).



Local Civil Rule58.1

Pursuant to Local Civil Rule 58.1 “cases in which the Clerk is required to prigare
judgment pursuant to Fed. R. Civ.98(b)(1)” where judgment is entered without the court’s
direction, the judgment “shall be submitted to the [c]ourt for signature and entettadith.
L. Civ. R. 58.1(a). In cases where judgment is entered with the court’s direction puosuant t
Fed. R. Civ. P. 58(b)(2) and any judgment under Fed. R. Civ. P. 54(a), “the prevailing party
shall, within seven days after determination, submit a judgment or order to]dhet [@n
notice to all parties.”ld. 8 58.1(b). “[I]f no specific objection to that judgment or order with
reasons therefor is received from the adversary within seven days of redépprvailing
party’s judgment or order, the judgment or order may be signed by the [c]ourt,” thdess
court otherwise specifiedd.
Local Civil Rule 79.4

Local Civil Rule 79.4 addresses requirements related to the filing of a mandate. L
Civ. R. 79.4. Upon such filing, or the filing of a “certified copy of the judgment in lieu
thereof from an appellate court, the Clerk shall file and enter it and notify cdondéke
parties.” Id. If the judgment or mandate either “directs a disposition othan tn
affirmance” or “provides for costs,” “the prevailing party shall submit anrardplementing

the mandate or judgmentid.

DISCUSSION
The Third Circuit Opinion requires the entry of judgmenfavor of G&S; however,
the parties disagree on the assessment of the amount CVS owes and whether G&S has

adequatelynitigated damages(SeeDkt. Nos. 78, 83.)



G&S providedthatas of June 1, 2013, CVS is indebted3&S pursuant to the terms
of the Lease and the Guaaty in the amount 0f$4,929,164.16“Proposed Judgment”)
(Second Supplemental Cert. of Amount Due in Sgbpl. 2, Dkt. No. 85) G&S claims to
haveincurred attorneys’ fees and cost of suit related to the enforcement of tlentyuarthe
amount of $70,128.00.1d})

CVS asserts that the Proposed Judgment submitted by G&S goes beyond the mandate
from the Third Circuit, and that assessment of the amount owed by CVS is req{Besal.
Dkt. No. 83.) As such, CVS asserts that discovery should be remmpefid.) G&S claims
that it mitigated its damages, and further, that CVS waived this argument by og riais
after the close of fact discovery in 20@fion appeal (CVS Reply Br. in Supp. of Mot. for
Entry of J. 1.)

As part of its request to reopen discovery, CVS seeks discovery regardireptes
Premises to Daven Avenue, LLC (“Daven”) by G&S pursuant to the confirmeghr@eation
bankruptcy Plan. GVS Cross Mot. 2]) G&S argues that CVS is not entitled to diddial
discovery “after it failed to seek discovery in the bankruptcy case, where ianvastive
participant.” (G&S Opp’n to Cross Mol9.F¥ G&S notes that CVS could have asked for
information on the transfer to Daven in Bankruptcy Court and did(@&S Opp’n to Cross
Mot. 20)

A district court has substantial discretion whetherto “reopen the record after a

remand.” Taylor Milk Co. v. Int'l| Bd. of Teamster§9 F. App’x 71, 73 (3d Cir. 2003);

2 G&S also notes that “[cdditors and investors relied upon G&S's Plan and the traws$feoth the Leased
Premises and CVS’s unconditional Guaranty to Daven as part oédnganizatin,” considering it the Plan
final. (G&S Opp’n to Cross Mot. 21 (emphasis in origifjal\s part of its response, CVS states that, “[t]o be
clear, CVS does not seek to reopen G&Bankruptcy case, overturn G&SPlan, or reverse the sale of the
shoppingcenter to Daven.” (CVS Cross Mot. Reply 13)owever,CVS has expressed interastletters of
intent that Daven entered into with Buy Buy Baby, Inc. and Cost Plus, Ireade the former Linens premises.
(Letter dated Oct. 4, 2013, Dkt. No. 89.)



Ferranti Int'l, PLC v. Jasin47 F. App’x 103, 105-06 (3d Cir. 200Bittsburgh Press Club v.
United States579 F.2d 751, 755 (3d Cir. 197&®ocheBros. v. Rhoade$27 F.2d 891, 894

(3d Cir. 1975)Wright v. Camden City Police DepNo. 042750 (RMB), 2007 WL 1582975
(D.N.J. May 31, 2007)see also 2nith Radio Corp. v. Hazeltine Research, |1 U.S.

321, 331 (1971). A district court should consider the following factors when exercising such
discretion: “(1) what burden would be placed on the parties and withesses hgnadidi
proceedings; (2) what ‘undue prejudice’ may result by not taking new testimony3jand (
whether judicial time and resources would be unnecessarily draifétisburgh Press Club

579 F.2d at 755R0chez Bros527 F.2d at 894 n.&ee also Taylor Milk Cp69 F. App’x at

73; Ferranti Int'l, PLC, 47 F. App’x at 105 (citindRochez Bros527 F.2d at 894 n.6).

Where the appellate court has not “specifically instructed the district touake
further evidence on any issue remanded to it for findings of fact,” this ceuldobstrued as
leaving a decision on the need to reopen to the sound discretion of the trial kathdn v.

Bd of Trs.of Bloomsburg State Call590 F.2d 470, 478 (3d Cir. 1978)perseded on other
grounds as stated ismith v. City of Pittsburgh764 F.2d 188 (3d Cir. 1985%ee also

Ferranti Int'l PLC, 47 F. App’x at 106 (quotinékehan 590 F.2d at 478) (noting that in
Rochez Bros.the “failure of [the] appellate court to instruct the district court to takédur

evidence indicafs] that the question was left to the sound discretion of the trial court”).

Courts have denied motions to reopen discovery, especially in the context of damages
where themoving party “had [a] fair opportunity to develop its prooffirst Nat. Bank of
Chi. v. Jefferson Mortg. Cp576 F.2d479, 493(3d Cir. 1978);Taylor Milk Co, 69 F. App’x
at 73 (“[N]o reason to disturb the substantial discretion afforded to the [d]i$tfctirt to

reopen the record after a remands@galso Ferranti Int’l., PLC, 47 F. App’x 106 (“District



[clourt’s refusal to hold the requested evidentiary hearing . . . did not violate [thé Thi
Circuit's] mandate on remand.”).

In the instant matterhe Third Circuit has directed that judgment be entered in favor
of G&S; howeve the specific monetary amounts need to be assegBmtember 26, 2012
Mandate, Dkt. No. 62 at 8.As the issue was n@reviouslyaddressedegarding damages
this Court must make such an assessmelowever,as discussed below, this Court declines
to reopen discovery.

This Court previously issued an opinion on summary judgment. (Dkt. No. 56.)
Damages were not specifically resolved on the motion for summary judgment,cbut fa
discovery ended prior to the filing of those motions by the parti@&S raises numerous
points in opposition to the Croséotion to reopen discovery.Here, CVS did not reserve the
right to address the issue of mitigation at a later time, and this matsenot bifurcated as to
damages.This Court has considered the factarsculated inRocheZBros.and de@snot find
that theyweigh in favor of reopening discovery at this stage.

To the extent that CVS disputes the amount included in the Propasgdent
submitted by G&S, certificationand documentatiomave beernprovided, and additional
briefing regarding specific dollar amounend mitigation will be permitted; however,
reopening discovery will not be allowed at this time. The amount owed in attofeegs’s
also challenged and will need to be assessed. Xtkatdo which G&S has or should have
mitigated is not analyzed in thSourt’s Opinionherein, as tis matter will be referred to

Magistrate JudgeMadeline Cox Arleo (“Judge Arleo”) to address the assessment and

3 G&S also asserts that the current record already demonstrates thateiteffatsto mitigate its damages
(G&S Opp’'n to Cross Mo2-25.)



calculations of the amount dtee G&S for camages and feesT'he parties are to submit a joint
proposal according to the schedtliat Judge Arleo will set.

As a result of the foregoing, this Courttes judgment in favor ofPlaintiff.
Plaintiff's Motion for Entry of Judgmentis GRANTED IN PART AND DENIED IN
PART as judgments entered in favor of Plaintiff, but the specific amount is to be assessed.
Defendant’'s CrosMotion for limited discoveryregardingthe mitigation of damagess
DENIED. This matter will be referred to Judge Arleo fan assessment of damages
includingfees

s/ Susan D. Wigenton, U.S.D.J.

Orig: Clerk
cc: Parties
Magistrate Judge Arleo
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