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LINABES, District Judge

PetitionerMarcos Hernandez, a prisoner currently confined

at East JerseyState Prison in Rahway, New Jersey, has submitted

a petition for a writ of habeascorpus pursuantto 28 U.S.C.

§ 2254. The respondentsare Administrator Donald Mee and the

Attorney General of New Jersey.

For the reasonsstatedherein, the Petition will be denied.
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I. UND

A.
1Backround

The relevant facts are set forth in the Opinion of the

Superior Court of New Jersey, Appellate Division:

We begin with a summary of the relevant facts.
Drug Enforcement

Administration (DEA) agent James
Kerrigan (Kerrigan) arrestedFaustino Fuentes (Fuentes)
on certain drug chargesand Fuentesagreedto cooperate
with the Cuerlafld County Prosecutor!sOffice (CCPO)
in its investig0of the sale of illegal drugs.
Fuentes informed Kerrigan that he could provide
information about defendant, who he said was selling
large quantij5of cocaine in the CumberlandCounty
area.

With the assistanceof persons in the CCPO,
Fuentesset up a controlled purchaseof CDS. On January
14, 2004, Fuentesmet with defendant. He was wearing a
Kell transmitter, which allowed Kerrigan to record
Fuentes’ conversations.A detectivegave Fuentes $680
to purchaseCDS. Fuentesdrove to a Pre_arranged
location in the City of Vineland in his silver Pick—up
truck.

A red or maroon colored van arrived and parked
behind Fuentes truck. Defendant was driving the van
and he had one passenger Kerrigan and other law
enforcementOfficers maintainedsurveillanceof the
scene Defendant exited the van and Fuentesgot out of
his truck. They met between the two vehicles and spoke
briefly.

Defendant enteredthe driver’s side of the van and
Fuentesenteredthe Passengerside. After about five
minutes, Fuentesexited the van, went back to his

Pursuantto 28 U.S.C. § 2254(e)(1), “In a Proceeding
instituted by an application for a writ of habeascorpus by a
person in custody pursuant to the judgme of a State court, a
determinationof a factual issue made by a State court Shall be
presumedto be correct The applicant shall have the burden of

evidencei
rebutting the presumptj0nof correctnessby clear and convincing
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vehicle and left the scene. Defendant also departed.
Kerrigan met Fuentesin a parking lot and recovered
three bags containing twenty one grams of a substance,
later determinedto be cocaine. Fuenteswas not in
possessionof any money.

At the trial, Kerrigan played the tape recording
of the conversationsin the van. Kerrigan identified
Fuentes’ voice as one of the voices heard on the
recording. At one point on the recording, a voice
stated“[t]his way doesn’t work for you? Because,
really, I am giving it to you pure and I am going to
give it to you-I am also giving it to you for ten
bucks.” Kerrigan testified that “pure” is a slang term
for cocaine.

On April 14, 2004, Fuentesmet defendantfor
anotherpre—arrangedcontrolled purchaseof CDS. He was
again wearing a Kell transmitter. Kerrigan provided
Fuenteswith $2000 in cash. Fuentesdrove to a
residencein Vineland. Kerrigan and other law
enforcementofficers again maintainedsurveillanceof
the scene. Fuentesexited his vehicle. Defendant drove
up, got out of his car and greetedFuentes. They went
into the garage, where they remained for a few minutes.
Fuentes left the garage, got back into his truck and
drove away.

Fuentesthereaftermet Kerrigan at a parking lot
and gave him a packageof a substance,which was later
determinedto be cocaine. The recording of the
conversationsin the garagewas played at the trial.
Kerrigan testified that Fuentes’ voice was one of the
voices heard on the recording. Kerrigan also testified
that the other voice on the recording was “very
distinctive.” Kerrigan said that the same voice had
been recordedduring the meeting between defendantand
Fuenteson January14, 2004.

The State called Fuentesas a witness but he
refused to testify. Outside the presenceof the jury,
the court discussedthe matter with counsel. Fuentes
then was called to the stand and the following colloquy
between Fuentesand the prosecutorensued:

Q. Before we broke and had the jury go out,
you had turned to the judge and you had said
to him-well, tell us what you said to him.
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A. Well, I said to him that I spoke to you
and to the other prosecutorand to the
detectivemany times that [I’m] not going to
testify. And, you know, I was not going to
testify. You still subpoenaedme without
letters to tell my boss that I was going to
come to Court. I’m this close to losing my
job, and you still subpoenaedme here for
four days, don’t care that I lose my job or
not, knowing that [I’m] not going to testify.

Q. Okay. So, to that end,-andI think you’re
making it perfectly clear, regardlessof what
I show you, what I ask you, if I played tapes
for you, and tried to ask you questionsabout
any of this material that we have, your
answer would be the same, and you refuse to
testify about it.

A. Yes, sir.

The court then asked Puentesto explain his
reasonsfor refusing to testify. Fuentesstated:

the DEA agent told me that the deal was
off, that [they’re] not satisfiedwith my
work. Nobody was—he made it seem there was
nobody (who] was happy with me. And, he don’t
[sic] need my help no [sic] more. I believe
the last time I was here. I got ten years out
of that deal. I went. I came on, and I speak.
I got four months left. I’m working, doing
what I’m supposedto do. And now, they send
me back. So, for me, it was—I want all that
behind. I just want to work and do what I’m
supposedto do. And, I told him many times
that I want this all behind, and the deal was
off. They told me the deal was off. And, I
still got my ten years. I went to jail. I
came back. And, I’m doing what I’m supposed
to do. So, I just ask the Court pleaselet me
be and ... I’m trying to do good.

State v. Hernandez, 2010 WL 816828, *l*2 (N.J.Super.App. Div.

March 9, 2010)
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B. ProceduralHistory

Petitioner was tried before a jury in the Superior Court of

New Jersey, Law Division, CumberlandCounty, which found him

guilty of distribution of a controlled dangeroussubstance(CDS),

contrary to N.J.S.A. 2C:35-5(a)(1) and N.J.S.A. 2C:35-5(b) (2),

and distribution of CDS, contrary to N.J.S.A. 35-5(a) (1) and

N.J.S.A. 35-5(a) (1).

In a judgment of conviction enteredon November 30, 2007,

the trial court sentencedPetitioner to an aggregatefifteen

years of incarceration,with a seven-yearperiod of parole

ineligibility. On March 9, 2010, the Superior Court of New

Jersey, Appellate Division, affirmed the conviction and sentence.

The SupremeCourt of New Jerseydenied certification on June 21,

2010. See State v. Hernandez, 202 N.J. 348 (2010) . Thus,

Petitioner’s conviction became “final” for federal habeas

purposesninety days later, on September19, 2010. 28 U.S.C.

§ 2244 (d)

Among the claims Petitionerassertedon direct appeal were

certain claims of ineffective assistanceof counsel. The

Appellate Division declined to addressthose issueson direct

appeal.

Defendantalso argues that he was denied the
effective assistanceof trial counsel becausehis trial
attorney: failed to seek a hearing on the admissibility
of the audiotapespursuant to State v. Driver, 38 N.J.
255, 183 A.2d 655 (1962); did not call him as a
witness; failed to object to certain hearsaytestimony;
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Stipulatedas to the chain of Custody of the Cocaine in
evidence; and failed to cross_examinethe person who
preparedthe lab reports Concerning the weight and
compositoof the drugs seized from Fuentes

Claims of ineffective assistanceof counsel should
ordinarily be raised in a petition for post conviction
relief (PCR)

. _rPrecio 129 N.J. 451, 460, 609
A.2d 1280 (1992) Indeed, “[ojur courts have expressed
a generalPolicy against entertainingineffective
assistance

of Claims on direct appeal because
such claims involve allega05and evidence that lie
Outside the trial record.” Ibid. We thereforedecline
to addressthese issues

inapCRtiti

State v. Hernandez, 2010 WL 816828, *7 (N.J.Super App.Div March

9, 2010) (emphasisadded)

On September3, 2010, insteadof filing a statepetition for

POstconvictionrelief as suggesby the Appellate Division

Petitioner submitted in federal court his Petition for a writ of

habeascorpus pursuant to 28 U.S.C § 2254 By Opin0 and Order

[5, 6] enteredApril 25, 2011, this Court dismissedthe Petition

without prejudice as a “mixed” petition assertingboth exhausted

and unexhaustedclaims, including unexhaustedclaims for

ineffective assistanceof counsel In its Opinion, this Court

sPecifically noted that a stay underEesbe 544 U.S.

269 (200s), would not be appropriateboth becausePetitioner

could not establish“good cause” for failing to follow the

This Court also Cited wsv Horn 360 F.3d 146 (3d Cir.
2004), in Which the Court of Appeals held that a stay would be
appropriatewhen an outright d±Smissai could jeopardi the
timeliness of a future federal habeaspetition
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suggestionof the Appellate Division and pursue his ineffective-

assistanceclaims in a statepetition for post—convictionrelief

and becausePetitioner’s one-year federal habeaslimitations

period would not expire until September19, 2011, giving

Plaintiff ample time to file a statepetition for post-conviction

relief and return to federal court following exhaustionof his

state remedies.3 In its Order of dismissal, this Court granted

Petitioner the option to proceedonly with his exhaustedclaims

by moving, within 45 days thereafter, to re-open the matter,

attachingto any such motion a statementthat he desiredto

withdraw his unexhaustedineffective-assistanceclaims and, if he

desiredto pursue any additional exhaustedclaims, by attaching

to any such motion to re-open a proposedamendedpetition.

Thereafter, on May 19, 2011, Petitioner submittedhere a

timely Motion [8] to Evisceratethe UnexhaustedIssues,

accompaniedby an Amended Petition setting forth only his

exhaustedclaims and abandoninghis unexhaustedclaims of

ineffective assistanceof counsel.

On February 8, 2012, Petitioner filed a Motion [11] to Stay

this proceedingpending exhaustionof his unexhaustedclaims.

Here, this Court specifically cited to 28 U.S.C.
§ 2244(d) (1) and (2), which set forth the federal limitations
period and tolling provisions, including tolling during the
pendencyof a properly-filed statepetition for post-conviction
relief.
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Petitioner did not file a statepetition for post—conviction

relief until March 9, 2012.

Respondentshave answeredand this matter is now ready for

resolution of the Motion to Stay and of the merits of the

Petition.

II. 28 U.S.C. § 2254

As amendedby the Antiterrorism and Effective Death Penalty

Act of 1996 (AEDPA), 28 U.S.C. § 2254 now provides, in pertinent

part:

(a) The SupremeCourt, a Justicethereof, a circuit
judge, or a district court shall entertainan
application for a writ of habeascorpus in behalf of a
person in custody pursuant to the judgment of a State
court only on the ground that he is in custody in
violation of the Constitution or laws or treatiesof
the United States.

With respectto any claim adjudicatedon the merits in state

court proceedings,the writ shall not issue unless the

adjudicationof the claim

(1) resultedin a decision that was contrary to,
or involved an unreasonableapplication of, clearly
establishedFederal law, as determinatedby the Supreme
Court of the United States; or

(2) resultedin a decision that was basedon an
unreasonabledeterminationof the facts in light of the
evidencepresentedin the State court proceeding.

28 U.S.C. § 2254(d).

A state court decision is “contrary to” Supreme Court

precedent“if the state court applies a rule that contradictsthe

governing law set forth in [Supreme Court] cases,”or “if the
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state court confronts a set of facts that are materially

indistinguishablefrom a decision of th[e] Court and nevertheless

arrives at a result different from [the Court’s] precedent.”

Williams v. Taylor, 529 U.S. 362, 405-06 (2000) (O’Connor, J.,

for the Court, Part II) . A state court decision “involve[s] an

unreasonableapplication” of federal law “if the state court

identifies the correct governing legal rule from [the Supreme]

Court’s casesbut unreasonablyapplies it to the facts of the

particular stateprisoner’s case,” and may involve an

“unreasonableapplication” of federal law “if the state court

either unreasonablyextends a legal principle from [the Supreme

Court’s] precedentto a new context where it should not apply or

unreasonablyrefusesto extend that principle to a new context

where it should apply,” (although the SupremeCourt expressly

declined to decide the latter) . Id. at 407—09. To be an

“unreasonableapplication” of clearly establishedfederal law,

the state court’s applicationmust be objectively unreasonable.

at 409. In determiningwhether the state court’s application

of SupremeCourt precedentwas objectively unreasonable,a habeas

court may consider the decisionsof inferior federal courts.

Matteo v. Superintendent,171 F.3d 877, 890 (3d Cir. 1999)

Even a summary adjudicationby the state court on the merits

of a claim is entitled to § 2254(d) deference. Chadwick v.

Janecka, 302 F.3d 107, 116 (3d Cir. 2002) (citing Weeks v.
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Angelone, 528 U.S. 225, 237 (2000)) . With respectto claims

presentedto, but unadjudicatedby, the state courts, however, a

federal court may exercisepre-AEDPA independentjudgment.

Hameen v. State of Delaware, 212 F.3d 226, 248 (3d Cir. 2000),

cert. denied, 532 U.S. 924 (2001); Purnell v. Hendricks, 2000 WL

1523144, *6 n.4 (D.N.J. 2000). See also Schoenbergerv. Russell,

290 F.3d 831, 842 (6th Cir. 2002) (Moore, J., concurring) (and

casesdiscussedtherein) . In such instances,“the federal habeas

court must conduct a de novo review over pure legal questionsand

mixed questionsof law and fact, as a court would have done prior

to the enactmentof AEDPA.” Appel v. Horn, 250 F.3d 203, 210 (3d

Cir. 2001) (citing McCandlessv. Vaucthn, 172 F.3d 255, 260 (3d

Cir. 1999)) . “However, § 2254 (e) (1) still mandatesthat the

state court’s factual determinationsare presumedcorrect unless

rebuttedby clear and convincing evidence.” Simmons v. Beard,

581 F.3d q158, 165 (3d Cir. 2009)

The deferencerequired by § 2254(d) applies without regard

to whether the state court cites to SupremeCourt or other

federal caselaw, “as long as the reasoningof the state court

does not contradict relevant SupremeCourt precedent.” Priester

v. Vaughn, 382 F.3d 394, 398 (3d Cir. 2004) (citing Early v.

Packer, 537 U.S. 3 (2002); Woodford v. Visciotti, 537 U.S. 19

(2002)).
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Although a petition for writ of habeascorpus may not be

granted if the Petitioner has failed to exhausthis remedies in

state court, a petition may be denied on the merits

notwithstandingthe petitioner’s failure to exhausthis state

court remedies. See 28 U.S.C. § 2254(b) (2); Lambert v.

Blackwell, 387 F.3d 210, 260 n.42 (3d Cir. 2004); Lewis v.

Pinchak, 348 F.3d 355, 357 (3d Cir. 2003).

Finally, a pro se pleading is held to less stringent

standardsthan more formal pleadingsdrafted by lawyers. Estelle

v. Gamble, 429 U.S. 97, 106 (1976); Haines v. Kerner, 404 U.S.

519, 520 (1972) . A pro se habeaspetition and any supporting

submissionsmust be construedliberally and with a measureof

tolerance. See Royce v. Hahn, 151 F.3d 116, 118 (3d Cir. 1998);

Lewis v. Attorney General, 878 F.2d 714, 721-22 (3d Cir. 1989);

United Statesv. Brierley, 414 F.2d 552, 555 (3d Cir. 1969),

cert. denied, 399 U.S. 912 (1970)

III. ANALYSIS

A. Motion for Stay

This Court first must addressPetitioner’sMotion [11] to

stay this matter pending exhaustionin state court of his

unexhaustedclaims.4 Respondentshave not opposedthe Motion.

Nevertheless,the Motion will be denied.

As noted above, Petitioner has failed to exhausthis claim
of ineffective assistanceof trial counsel.
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The exhaustionrequirementis intendedto allow state courts

the first opportunity to pass upon federal constitutionalclaims,

in furtheranceof the policies of comity and federalism.

Granberry v. Greer, 481 U.S. 129 (1987); Rose v. Lundy, 455 U.s.

509, 516-18 (1982) . Exhaustionalso has the practical effect of

permitting developmentof a complete factual record in state

court, to aid the federal courts in their review. Rose, 455 U.S.

at 519.

A petitioner exhaustsstate remediesby presentinghis

federal constitutional claims to each level of the state courts

empoweredto hear those claims, either on direct appeal or in

collateral post-convictionproceedings. e.g., O’Sullivan v.

Boerckel, 526 U.S. 838, 847 (1999) (“requiring stateprisoners

[in order to fully exhaust their claims] to file petitions for

discretionaryreview when that review is part of the ordinary

appellatereview procedurein the State”); Lambert v. Blackwell,

134 F.3d 506, 513 (3d Cir. 1997) (collateral attack in state

court is not required if the petitioner’s claim has been

consideredon direct appeal); 28 U.S.C. § 2254(c) (“An applicant

shall not be deemedto have exhaustedthe remediesavailable in

the courts of the State, within the meaning of this section, if

he has the right under the law of the State to raise, by any

available procedure, the questionpresented.”) Once a

petitioner’s federal claims have been fairly presentedto the
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state’s highest court, the exhaustionrequirementis satisfied.

Castille v. Peoples, 489 U.s. 346, 350 (1989); Picard v. Connor,

404 U.s. 270, 275 (1971).

The petitioner generally bears the burden to prove all facts

establishingexhaustion.Toulson v. Beyer, 987 F.2d 984, 987 (3d

Cir. 1993).

Generally, district courts should dismiss petitions

containing unexhaustedclaims in the absenceof a state court

decision clearly precluding further relief, even if it is not

likely that a state court will consider the claims on the merits.

Rose v. Lundy, 455 U.s. at 522; Banks v. Horn, 126 F.3d 206, 212-

14 (3d Cir. 1997); see also Toulson, 987 F.2d at 989 (“Because no

[New Jersey] court has concludedthat petitioner is procedurally

barred from raising his unexhaustedclaims and state law does not

clearly require a finding of default, we hold that the district

court should have dismissedthe petition without prejudice for

failure to exhaust state remedies”)

Moreover, the exhaustiondoctrine is a “total” exhaustion

rule. That is, “a district court must dismiss habeaspetitions

containing both unexhaustedand exhaustedclaims [(‘mixed’

petitions)].” Lundy, 455 U.s. at 522. At the time Luy was

decided, there was no statuteof limitations on the filing of

federal habeaspetitions. The enactmentin 1996 of a one-year
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limitations period for § 2254 habeaspetitions,5however, “‘has

altered the context in which the choice of mechanismsfor

handling mixed petitions is to be made.’” Crews v. Horn, 360

P.3d 146, 151 (3d Cir. 2004) (quoting Zarvela v. Artuz, 254 F.3d

374, 379 (2d Cir.), cert. denied, 534 U.S. 1015 (2001)). Because

of the one—year limitations period, dismissal of a timely-filed

mixed petition may forever bar a petitioner from returning to

federal court. “Staying a habeaspetition pending exhaustionof

state remediesis a permissibleand effective way to avoid

barring from federal court a petitioner who timely files a mixed

petition.” Crews, 360 F.3d at 151. Indeed, the Court of Appeals

for the Third Circuit has held that “when an outright dismissal

could jeopardizethe timeliness of a collateral attack, a stay is

the only appropriatecourse of action.” Crews, 360 F.3d at 154.

The SupremeCourt has somewhat limited the stay-and-abeyance

rule announcedin Crews.

[S]tay and abeyanceshould be available only in limited
circumstances. ... [Sitay and abeyanceis only
appropriatewhen the district court determinesthere
was good cause for the petitioner’s failure to exhaust
his claims first in state court. Moreover, even if a
petitioner had good cause for that failure, the
district court would abuse its discretion if it were to
grant him a stay when his unexhaustedclaims are
plainly meritless.

28 U.S.C. § 2244(d).
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On the other hand, it likely would be an abuse of
discretion for a district court to deny a stay and to
dismiss a mixed petition if the petitioner had good
cause for his failure to exhaust, his unexhausted
claims are potentially meritorious, and there is no
indication that the petitioner engagedin intentionally
dilatory litigation tactics. In such circumstances,
the district court should stay, rather than dismiss,
the mixed petition. ... For the same reason, if a
petitioner presentsa district court with a mixed
petition and the court determinesthat stay and
abeyanceis inappropriate,the court should allow the
petitioner to delete the unexhaustedclaims and to
proceedwith the exhaustedclaims if dismissal of the
entire petition would unreasonablyimpair the
petitioner’s right to obtain federal relief.

Rhines v. Weber, 544 U.S. 269, 277-78 (2005) (citations omitted)

Even where stay and abeyanceis appropriate, the district

court’s discretion in structuring the stay is limited by the

timeliness concernsreflected in the one-yearstatuteof

limitations. “Thus, district courts should place reasonabletime

limits on a petitioner’s trip to state court and back.” jj at

278. See also Crews, 360 F.3d at 154 (“If a habeaspetition is

stayed, the petitioner should be given a reasonableinterval,

normally 30 days, to file his application for state post—

conviction relief, and another reasonableinterval after the

denial of that relief to return to federal court. If a

petitioner fails to meet either time—limit, the stay should be

vacatednunc p tunc.”) (citations omitted)

Here, Petitioner originally presenteda “mixed” petition,

which this Court dismissedwithout prejudice approximatelyfive

months before expiration of the federal limitations period,
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giving Petitioner ample time to properly file a statepetition

for post—convictionrelief tolling the federal limitations

period. The factual and legal basesfor the claims had already

been developedin Petitioner’s direct appeal. The Appellate

Division had previously advised Petitioner to file a state

petition for post-convictionrelief. Moreover, before expiration

of the federal limitations period, this Court explainedto

Petitioner, at length, the exhaustionrequirementand cited him

to the relevant federal statutesregarding the limitations period

and the tolling provision. Insteadof returning to state court

to exhausthis unexhaustedclaims, Petitioner voluntarily

abandonedhis unexhaustedclaims and filed here an Amended

Petition assertingonly exhaustedclaims. Petitionerdid not

file a state petition for post—convictionrelief until March 9,

2012, two years after the Appellate Division directed him to

initiate such a proceeding,more than ten months after this Court

dismissedthe initial Petition without prejudice for failure to

exhauststate remedieson some claims, more than nine months

after he advisedthis Court he was abandoningthose claims, and a

month after he filed this Motion for stay.

Petitioner has never suggestedthat he labored under any

confusion about the proper time and place to asserthis

unexhaustedclaims, nor could he, credibly, in light of the

opinions of both the Appellate Division and this Court. Nor has
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he offered any explanationfor his lengthy delay in filing a

statepetition for post—convictionrelief. To the contrary, he

assertsonly that Respondentswill not be prejudicedby a stay.

Prejudice to Respondents,however, is not the test by which an

application for stay is to be determined. Rhines requires this

Court to determinewhether there is “good cause” for the delay,

whether the claims are potentially meritorious, and whether

Petitioner has engagedin deliberatelydilatory litigation

tactics. In light of Petitioner’s litigation history set forth

above, this Court finds that Petitioner cannot demonstrategood

cause for failing to exhausthis state remediesbefore bringing

this Amended Petition to federal court and that Petitioner has,

to the contrary, deliberatelyengagedin delay.6 The Motion for

stay will be denied.

B. Riht of Confrontation

Petitioner assertsthat he was deprived of his Sixth

Amendment right of confrontation, made applicable to the States

6 It is worth noting, too, that the Amended Petition
currently pending before this Court does not contain the
ineffective—assistanceclaims Petitioner seeks to exhaust. Thus,
upon exhaustionin state court, Petitioner would have to seek
leave to file a secondamendedpetition assertingthose claims.
It is likely that such claims would not relate back to the claims
pending in the Amended Petition and, thus, would be time-barred,
making a stay pointless. In light of this, it does not appear
that the unexhaustedclaims are “potentially meritorious.”
e.g., Duncan v. Walker, 533 U.S. 167 (2001); Mayle v. Felix, 545
U.S. 644 (2005); Sanchezv. Harrington, 2011 WL 2518942 (S.D.
Cal. June 23, 2011).
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through the FourteenthAmendment right to due process, when Agent

Kerrigan attemptedto testify regarding Petitioner’s telephone

number basedupon a report from the telephonecompany,7and by

the admissionof the audiotapeswithout authenticationby the

informant Faustino Fuentes.

The Appellate Division rejectedthis claim on direct appeal.

We turn first to defendant’scontention that the
trial court erred by permitting the State to introduce
the tape recordingsof Fuentes’sconversationsduring
the drug purchasesbecauseFuentes’ statementswere
inadmissiblehearsay. Defendant argues that, because
Fuentesdid not testify at trial, he was denied of his
constitutional right to confront Fuentes.

The Sixth Amendment to the United States
Constitutionbars the admission in a criminal case of
“testimonial statementsof a witness who did not appear
at trial unless he was unavailableto testify, and the
defendanthad had a prior opportunity for
cross-examination.”Crawford v. Washington, 541 U.S.
36, 53-54, 124 S.Ct. 1354, 1365, 158 L. Ed.2d 177, 194
(2004). A testimonial statementis “typically ‘[a]
solemn declarationor affirmation made for the purpose
of establishingor proving some fact.’ “ Id. at 51, 124
S.Ct. at 1364, 158 L. Ed.2d at 192 (quoting 2 N.
Webster, An American Dictionary of the English Language
(1828) (alteration in original))

In United Statesv. Tolliver, 454 F.3d 660 (7th
Cir.2006), cert. denied, 549 U.S. 1149, 127 S.Ct. 1019,
166 L. Ed.2d 768 (2007), two defendantswere charged
with conspiring to distribute and possesscocaine with
intent to distribute. Id. at 662. At the trial, the
governmentpresentedaudiotapesof conversations
between one of the defendantsand a confidential
informant, who made controlled purchasesof cocaine
from the defendant. Ibid.

Petitioner concedesthat the trial court sustainedhis
counsel’s objection to this testimony.
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The Court of Appeals for the SeventhCircuit held
that the ConfrontationClause as interpretedin
Crawford did not bar the admissionof the audiotapes
even though the informant was not called as a witness
at trial. Id. at 664—66. The Court noted that the
defendant’srecordedstatementswere admissibleunder
the hearsayrules becausethey were admissionsof a
party-opponent.jçj at 665. The Court also noted that
the informant’s recordedstatementshad not been
offered to establishthe truth of the matter asserted.
Id. at 666.

The Court thereforedeterminedthat the
informant’s statementswere admissibleto put the
defendant’sadmissionsinto context and to make those
admissiblestatementsunderstandablefor the jury.
Ibid. The Court held that the informant’s “statements
were readily admissibleas [a] form of non—hearsay,
[and were] not subject to the stricturesof Crawford
and the ConfrontationClause[.]” Ibid.

The Court of Appeals for the Third Circuit reached
essentiallythe same conclusion in United Statesv.
Hendricks, 395 F.3d 173 (3d Cir.2005). In that case,
the Court held that the Confrontation Clause as
interpretedin Crawford did not bar the introduction of
the recordedconversationsbetweenthe co—defendants
and a governmental informant even though the informant
was not called as a witness at trial. Id. at 183—84.
The Court did not determinewhether the informant’s
statementswere testimonial in nature but concluded
that Crawford did not bar the admissionof the
informant’s statementsbecausethey were not offered
for their truth. Id. at 183.

Rather, the informant’s statementswere offered to
provide the context for the statementsof other
parties, make them intelligible to the jury and allow
the jury to recognize the statementsof the other
parties as admissions. Id. at 184 (citing United States
v. McDowell, 918 F.2d 1004, 1007 (1st Cir.l990)) . The
Court held that, when a defendantor his co-conspirator
engagesin a “reciprocal and integratedconversation”
with a governmentalinformant, who thereafteris
unavailableto testify at trial, “the Confrontation
Clause does not bar the introduction of the informant’s
portions of the conversationsas are reasonably
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required to place the defendantorC000nspjratorrs

nontestimonialstatementsinto context”
.

We find the reasoningof and icks to
be persuasive Here, as in Iiver and icks,
Fuentes’ statementswere not offered for their truth.
They were admitted for the purpose of placing other
statementsin context and making them understandable
We therefore conclude that the trial court did not err
by allowing the introduction into evidenceof the
statementsmade by Fuentes in the recorded
conversationsof the subject drug transactions [FN1]

{FN1J We note that defendantassertsthat no
Witness sPecifically identified the voice on
the tapes as his. However, the State
presentedsufficient evidence from which the
jury could reasonablyfind that defendantwas
the person with whom Fuentesspoke during the
controlled drug transactions.

Defendant also contendsthat his Sixth endment
right to confrontationwas violated by evidence
regardinghis cell phone number. Defendant says that
the State improperly asked DEA agent Kerrigan to
testify that Fuenteshad dialed defendant’scell phone
number to arrangethe January14, 2004, drug
transaction.Defendant says that the question sought
inadmissiblehearsay.

However, the record shows that defensecounsel
objected to the prosecutor’squestion on hearsay
grounds and the court sustainedthe objection The
court noted that Fuentescould testify that the number
he called was a number he knew to be defendant’sphone
number. As noted Previously, Fuentesdid not testify
but the State then presentedtestimony from an employee
of the phone company, who statedthat the cell phone
number called by Fuenteswas a number registerto
defendant. Becausedefendanthad the opportunity to
cross_examinethat witness he was not denied his
constitutional right to confront the witness.

2010 WL 816828, *4_*5 (N.J.Super.App. Div.

March 9, 2010)
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The Appellate Division correctly identified and applied the

controlling SupremeCourt precedent: Crawford v. Washington, 541

U.S. 36 (2004) . The decision of the Appellate Division is

neither contrary to nor an unreasonableapplication of Crawford.

To the contrary, the decision of the Appellate Division entirely

parallels the analysis of the Court of Appeals for the Third

Circuit, applying Crawford to an analogoussituation, as set

forth in U.S. v. Hendricks. Accordingly, Petitioner is not

entitled to relief on this claim.

C. ProsecutorialMisconduct

Petitioneralleges that the misconductof the prosecutor

during summation, along with the State’spattern of relying upon

hearsayevidence, and along with the State’s presentationof its

case as if its key witness would testify (when the State knew or

should have known that he would not) deprived Petitionerof his

constitutional right to a fair trial.

The Appellate Division rejectedthis claim on direct appeal.

We next considerdefendant’scontentionthat a new
trial is required due to prosecutorialmisconduct.

Defendantargues that the State improperly relied
upon “inadmissible and highly prejudicial hearsay[,]”
specifically the tape recordingsof the drug
transactionsand certain evidence regardinghis cell
phone number. These contentionsare without merit. As
we have explained, Fuentes’ recordedstatementsand the
testimony regardingdefendant’stelephonenumber were
not inadmissiblehearsay.Therefore, the presentation
of this evidencewas not prosecutorialmisconduct.
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Defendant also argues that the prosecutor
improperly commentedupon facts not in evidencewhen he
stated in his summation that Fuentes’ mother residedat
the addresswhere defendantand Fuentesmet on January
14, 2004. However, the record shows that defense
counsel objectedto the prosecutor’scomment and the
court sustainedthe objection In addition, the court
instructedthe jury to disregardthe prosecutor’s
statement,and statedthat no direct evidencehad been
presentedestablishingthat Fuentes’ mother residedat
the addressand it would be up to the jury to determine
whether to draw that inference from the testimony.

We note that “{p]rosecutors are afforded
considerableleeway in closing argumentsas long as
their comments are reasonablyrelated to the scope of
the evidencepresented”State v. ost, 158 N.J. 76,
82, 727 A.2d 1 (1999)

. The State argues that the
prosecutor’scomment was a reasonableinference that
could be drawn basedon the evidence. The trial court
seemedto agree when it suggestedin its curative
instruction that the jury could draw the inference. In
any event, even if the prosecutor’sstatementwas
erroneous, the error was harmlessbecauseit related to
a matter of little consequenceto the outcome of the
case. Moreover, the trial court appropriatelyaddressed
the matter by instructing the jury to disregardthe
prosecutor’scomment.

Defendantadditionally argues that the prosecutor
improperly tried the case as though Fuenteswould
testify. As we statedPreviously, when questionedby
the court, Fuentessaid that he had informed the
prosecutoron the previous day that he was not going to
testify. The court asked the prosecutorwhether he had
“some inclination” that Fuenteswould refuse to
testify. The prosecutorstatedthat he did. The court
then asked why the prosecutorhad not informed the
court and the prosecutorsaid that he did not “think to
do that{.j”

Although it might have been preferablefor the
prosecutorto inform the court and defensecounsel that
Fuentessaid he would not testify, we are not convinced
that the prosecutor’sfailure to do so constitutes
prosecutorialmisconduct. The trial record indicates
that the State expectedFuentes to testify at trial,
despite statementshe may have made indicating he would
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not. Furthermore as we have explained the tape
recordingsof Fuentes’ conversationswere Properly
admitted into evidence, despitehis decision not to
testify.

.Hernandez2010 WL 816828, *5_*6 (N.J.Super App. Div.

March 9, 2010)

The U.S. Supreme Court has recognjzthe obligati0of a

prosecutorto conduct a criminal prosecutionwith Propriety and

fairness.

He may prosecutewith earnestnessand vigor
—

indeed,
he should do 50. But, while he may strike hard blows,
he is not at liberty to strike foul ones. t is as
much his duty to refrain from improper methods
calculatedto produce a wrongful conviction as it is to
Use every legitjm means to bring about a just one.

Consequently,
improper suggesti05 insinuations,

and, especially, assertionsof personal knowledge are
apt to carry much weight against the accusedwhen they
should Properly carry none.

United Stat 295 U.S. 78, 88 (1935). “The line

separatingacceptablefrom improper advocacy is not easily drawn;

there is often a gray zone. Prosecutorssometime breach their

duty to refrain from overzealousconduct by commenting on the

defendantsguilt and offering unsolicitedpersonalviews on the

evidence!
edStaesvyoun 470 U.S. 1, 7 (1985)

The prosecutorsvouching for the credib±ljt of
witnessesand expressinghis personalOpinion
concerningthe guilt of the accusedpose two dangers:
such comments can convey the impressionthat evidence
not presentedto the jury, but known to the prosecutor,
supports the chargesagainst the defendantand can thus
jeopardi the defendant’sright to be tried solely on
the basis of the evidencepresentedto the jury; and
the prosecutorsopinion carries with it the imprimatur
of the Government and may induce the jury to trust the
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Government’s judgment rather than its own view of the
evidence.

Id. at 18.

Under U.S. SupremeCourt precedent,where a prosecutor’s

opening or closing remarks are challengedin habeas, “[t]he

relevant question is whether the prosecutor’scomments ‘so

infected the trial with unfairnessas to make the resulting

conviction a denial of due process.’” Darden v. Wainwright, 477

U.S. 168, 181 (1986) (quoting Donnelly v. DeChristoforo, 416 U.S.

637 (1974)) . In evaluating the likely effect of improper

comments, a court may considerwhether the improper comments were

invited by or responsiveto prior comments by opposing counsel.

Darden, 477 U.S. at 181—82. Thus, “Supreme Court precedent

counselsthat the reviewing court must examine the prosecutor’s

offensive actions in context and in light of the entire trial,

assessingthe severity of the conduct, the effect of the curative

instructions, and the quantum of evidenceagainst the defendant.”

Moore v. Morton, 255 F.3d 95, 107 (3d Cir. 2001).

Here, the Appellate Division properly consideredthe

challengedactions of the prosecutorin light of the trial as a

whole, including the curative effect of the Court’s instructions

regarding the challengedremarks during summation, the effect of

Mr. Fuentes’srefusal to testify, and the admissibility of the

various challengedhearsaytestimony. The decision of the

Appellate Division was neither contrary to nor an unreasonable
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application of controlling SupremeCourt precedent. Petitioner

is not entitled to relief on this claim.

IV. CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.S.C. § 2253(c), unless a circuit justice or

judge issuesa certificate of appealability, an appeal may not be

taken from a final order in a proceedingunder 28 U.S.C. § 2254.

A certificate of appealabilitymay issue “only if the applicant

has made a substantialshowing of the denial of a constitutional

right.” 28 U.S.C. § 2253(c) (2). “A petitioner satisfiesthis

standardby demonstratingthat jurists of reasoncould disagree

with the district court’s resolution of his constitutionalclaims

or that jurists could conclude the issuespresentedare adequate

to deserveencouragementto proceedfurther.” Miller-El v.

Cockrell, 537 U.S. 322, 327 (2003).

Here, jurists of reasonwould not disagreewith this Court’s

resolution of Petitioner’s constitutionalclaims. No certificate

of appealabilityshall issue.

V. CONCLUSION

For the reasonsset forth above, the Motion for stay and the

Petition will be denied. An appropriateorder follows.

Jo e L. Linares
U ited StatesDistrict Judge

Dated:
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