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JACKSON HEWITT INC. . UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
Haintiff,
V.
NATIONAL TAX NETWORK, LLC, and : Consolidated Case No. 10-cv-5108 (DMC)

KATHRYNE WARD,
Defendants.

OPINION

DENNIS M. CAVANAUGH, U.S.D.J.:

This matter comes before this Court orfddelant Kathryne Ward’s (“Defendant” or
“Ward”) motion seeking the recusal of the undgmeid as well as that of Honorable Joseph A.
Dickson, U.S.M.J. from this matter pursuan®U.S.C. § 144 and 28 U.S.C. § 455. Pursuant
to Federal Rule Civil Procedure 78, no aejument was heard. After considering the
submissions of the parties, and for good cause, this Court denies Defendant’s motion for the
reasons herein expressed separately below.
|. Background

The underlying factual histories of the casethis consolidated matter have been
addressed in various opinions isdwby this Court, and will only be recited below to the extent
necessary to address thetamt motion for relief.

Jackson Hewitt, Inc. (“Plaintiff” or “Jackson Hewitt”) instituted this action against
National Tax Network, LLC (“NTN”) and Wardn November 11, 2010 (Civil Action No. 10-
5912, Dkt. No. 1), and on November 22, 2010, thieoaavas consolidated with several other

cases under Civil Action No. 10-5108.
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NTN is an Arizona limited liability compey with its principal place of business in
Arizona. NTN is wholly owned by WSA Finanti@ervices, LLC (“WSA”). NTN is a former
Jackson Hewitt franchisee. Ward is a citized sgsident of Arizona. Ward owns 100% of WSA
Financial and is the guarantirNTN'’s obligations under each of the franchise agreements
between NTN and Jackson Hewitt. Ward is @dcensed attorney in Arizona, but since she is
not admitted in New Jersey she has represented hersedéin this matter.

On January 10, 2011, the undersigned graRtauhtiff’'s motion for a preliminary
injunction and denied Ward’s cross motiordtsmiss. On January 28, 2011, Ward filed a
motion for interlocutory appeal, stay of proceedings and severance of claims as well as a motion
for reconsideration; those motis were denied by the undersigned on February 17, 2011. On
March 7, 2011, Ward filed a second motiordiemiss; this motion was denied by the
undersigned on April 15, 2011. On June 1, 20%ard filed a motion for a stay of all
proceedings; Judge Dickson granted a one-weekstaihat the effect of Plaintiff’'s bankruptcy
filing on the underlying action before this Cbaould be ascertained, on June 28, 2011. On
September 6, 2011, Judge Dickson entered a Songpital Pretrial Scheduling Order ordering
NTN and Ward to (1) file a responsive pleagby September 8, 2011; (2) produce initial
disclosures by September 15, 2011; (3) respoimteéorogatories and requests for production,
and to produce responsive documents by Septebih@011; and (4) Ward’s deposition was to
be taken by September 23, 2011. The Order altioated that failuréo abide by the Order
could result in sanctions pursuant to FedBuaks of Civil Procedure 16(f) and 37. On
September 8, 2011, NTN filed an Answer; howerN never served initial disclosures,

responded to interrogatories or requestpfoduction, or produced responsive documents.



Wardneverfiled a responsive pleading,rged initial disclosures, resnded to interrogatories or
requests for production, or prozkd responsive documents.

On September 20, 2011, Plaintiff filed a noatifor sanctions and entry of default
judgment against NTN and Ward#llo opposition was ever filedOn November 29, 2011, the
undersigned granted Plaintiff's motion for sanctions and default judgment.

On December 19, 2011, Ward filed this motfonrecusal of the undersigned and of the
Honorable Joseph A. Dickson, U.S.M.J.

II. Legal Standard

The decision of whether to recuse Meghin the discretion of the trial judgénited
States v. Wilensky57 F.2d 594, 599-600 (3d Cir.1988@g also In re Kensingtp853 F.3d
211, 224 (3d Cir. 2003) (stating thdiscretion is confided in ghdistrict judge because the
presiding judge is in the bgsbsition to understand the implt@ans of matters alleged in a
recusal motion). There are two federal statthasdictate the circumstances under which a
federal judge should recuse. First, 28 U.S.C. §&@hlicable to federalistrict court judges,
provides that a judge should recuse if theypseeking recusal submits a “timely and sufficient
affidavit” illustrating that theydge has a personal bias or pdige towards a party. 28 U.S.C. §

144. The affidavit must be timely, which means thataffidavit must be filed before the Court

! On December 14, 2011, NTN filed a motion to vacate the judgment pursuant to the automatic stay provision of
Section 362 of the Bankruptcy code. On December 20, 2011, the undersigned granted the motion as to NTN. On
February 10, 2012, Ward filed a motion to vacate the judgment as to her; as of the date of this Opinion, that
motion is still pending.

2 Section 144 provides: “Whenever a party to any proceeding in a district court makes and files a timely and
sufficient affidavit that the judge before whom the matter is pending has a personal bias or prejudice either
against him or in favor of any adverse party, such judge shall proceed no further therein, but another judge shall
be assigned to hear such proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists, and shall be filed not
less than ten days before the beginning of the term at which the proceeding is to be heard, or good cause shall be
shown for failure to file it within such time. A party may file only one such affidavit in any case. It shall be
accompanied by a certificate of counsel of record stating that it is made in good faith.” 28 U.S.C. § 144.



has reached the merits of an issGee Jones v. Pittsburgh Nat'l Car99 F.2d 1350, 1356 (3d
Cir. 1990) (finding that a recusal motion filed afemtry of orders dismissing the complaint and
imposing sanctions was not timely filed). “Any other conclusion would permit a party to play
fast and loose with the judiciptocess by ‘bettingdbn the outcome.ld. With regard to the
sufficiency requirement, “Section 144 requiresaffidavit of fact that must convince a
reasonable person of the Judge’s impartial@aiter v. New JerseWo. 11-439, 2011 WL
5864083, at *11 (D.N.J. Nov. 22, 2011). “Conclusory aliegs need not be accepted as true.”
Jones 899 F.2d at 1356ee also Carter2011 WL 5864083, at *11 (“A conclusory affidavit is
not sufficient for recusal.’§.

Similarly, Section 455(b)(%)of the same title, applicable to all justices, judges, and
magistrates of the Unites States, providesdhjatige should recusettie judge has a personal
bias or prejudice towards a party. 28 U.S.C. §(8K1). However, unlike Section 144, Section
455(b)(1) does not inate the requirement of a timely and sufficient affidavit.

Furthermore, Section 455¢atates that a judge shouktuse himself if the judge's
“impartiality might reasonably bguestioned.” 28 U.S.C. § 455(a). Under Section 455(a), “the
test that applies is ‘whetharreasonable person, wkhowledge of all the facts, would conclude
that the judge's impartialitymight reasonably be questionedVieza-Role v. PartykaNo. 11-

2307, 2011 WL 2579884, at *2, fn.1 (D.N.J. June 27, 20difihg In re: Kensington Int'l Ltd.

368 F.3d 289, 301 (3d Cir. 20043Ee also Jone899 F.2d at 1356 (“Under this section a judge

* “If the motion is made pursuant to § 144, another judge must rule on the recusal motion so long as the
supporting affidavit meets the ‘sufficiency test.”” Carter v. New Jersey, No. 11-439, 2011 WL 5864083, at *10, fn. 7
(D.N.J. Nov. 22, 2011) (citing In re Kensington Int'l Ltd., 353 F.3d 211, 224 (3d. Cir.2003)). The Court is satisfied that
because the affidavit filed by Ward does not satisfy the “sufficiency test,” as described more fully below, this
motion for recusal may be ruled upon by this Court.

* Section 455(b)(1) provides that any justice, judge, or magistrate judge of the United States shall also disqualify
himself if “he has a personal bias or prejudice concerning a party.” 28 U.S.C. § 455(b)(1).

> Section 455(a) provides that “[a]ny justice, judge, or magistrate judge of the United States shall disqualify himself
in any proceeding in which his impartiality might reasonably be questioned.” 28 U.S.C. § 455(a).
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must consider whether a reasonable persowkmpall the circumstances would harbor doubts
concerning the judge's impatrtiality.”). “Thisas objective inquiry that considers not only
whether a judge is actually imgi@al but whether there is apjearance of impartiality.Meza-
Role 2011 WL 2579884, at *2, fn.tifing In re: Community Bank of Northern Virginid18
F.3d 277, 320 (3d Cir. 2005)).

“Thus, these statutory provisiopsovide that there are two reasons for granting a motion
for recusal: (1) the judge has a persdmas or prejudice towards a parsge28 U.S.C. § 144,
455(b)(1); or (2) the judge's imgiality might reasonably be questionsee28 U.S.C. §
455(a).” 1d. at *1.

Under both statutes, the sangpd of bias is required—onbxtrajudicial bias requires
disqualification. Johnson v. Truebloo®29 F.2d 287, 290-91 (3d Cir. 1980). “Extrajudicial
bias’ refers to a bias thatm®t derived from the evidence or conduct of the pathat the judge
observes in the course of the proceedindg.) see also Meza-Rqle2011 WL 2579884, at *2
(stating that a party “geraty must show that such biasmnejudice is grounded in extrajudicial
sources, such as personal animus, rather thatiglections that can berrected on appeal”);
Carter, 2011 WL 5864083, at *11 (“The alleged pregalusually obtains from an extrajudicial
source; a judge’s prior adversdimg alone is not sufficient cau$er recusal.”). “In the absence
of extrajudicial bias, a party seeking recusal must showathatge has a ‘deep-seated and
unequivocal antagonism that would render fadgjment impossible’ to obtain recusaMeza-
Role 2011 WL 2579884, at *zZiting Liteky v. United State510 U.S. 540, 555-56 (1994)
(“opinions formed by the judge on the basis ofgantroduced or events occurring in the course

of the current proceedings, or of prior proceedings, do not constitute a basis for a bias or



partiality motion unless they splay a deep-seated favoritismastagonism that would make
fair judgment impossible”)).
Il. Discussion

A. Recusal under Seotis 144 and 455(b)(1)

As stated above, a motion for recugatier 28 U.S.C. § 144 requires a timely and
sufficient affidavit. Ward’s motion forecusal, and accompanying affidavit, was filed
approximately eleven (11) months after the eartédibout which she initially complains; more
importantly, the motion was filed only after tl@®urt granted Plaintiff's motion for sanctions
and entered default judgment. v@&n this delay, this Court canrfotd the affidavit to be timely.
See JonesB99 F.2d at 1356 (finding that a recusaltiomfiled after entry of orders dismissing
the complaint and imposing sanctions was moely filed and stating “[a]ny other conclusion
would permit a party to play fast and loagh the judicial praess by ‘betting’ on the
outcome.”).

Ward'’s affidavit contains six (6) statementgatal. In her affidavit, Ward asserts the
following: “[tlhe actions taken by Judge Gamaugh and Judge Dickson in the matter are
objectively biased against me, an ofistate pro se Defendant, andidaesulted in denial of my
due process rights, abusepmiwer and discretion and warraetusal under 28 U.S.C. 8455 [and
§ 144f.” Ward Aff. at 4, ECF 255-1, p. 38-39. Ttiare-boned, conclusory allegation lacks the
factual particularity required to establish the sufficiency of the affidavit; “[c]Jonclusory
allegations need not be accepted as trderies 899 F.2d at 1356. Ward further asserts “that

the facts and allegations contained in the bloto Recuse are true based on her own knowledge

® In this sentence of the affidavit, Ward does not include 28 U.S.C. §144 , and only specifically references 28 U.S.C.
§455. However, given that 28 U.S.C. §455 does not require an affidavit, but 28 U.S.C. §144 does have such a
requirement, this Court presumes she intended all allegations within the affidavit to support her motion for
recusal under both sections.



except to those matters and thigieged on information and belief and that as to those matters,
she believes them to be true.” Ward Aff. at 6, ECF 255-1, p. 38-39. Presumably, through this
statement, Ward is attemptingit@worporate by referee all of the facts and allegations included
in her brief in support of her motion. This isproper. However, even if the Court were to
incorporate all of the allegations in the movbrgef, the Court would not be able to find the
affidavit is sufficient because the moving biefull of conclusory allegations and factual
inaccuracies, as will be detailed further belofccordingly, Ward’s affidavit is neither timely
nor sufficient, and her motion for recusal lzhe@ Section 144 should be denied on those
grounds alone.
The Court will now address the allegati@ositained in Ward’s brief in support of the

motion for recusal.

e Ward claims that Judge Dickson eneig an Order (ECF 54) on December 30, 2010,

which prematurely granted Plaintiffs’ reqidor a preliminary injunction before

receiving Ward'’s timely filed respee (ECF 59) on January 3, 2011.

A review of the record reveals that Ward’keghtion is patently false. First, the Order
entered on December 30, 2010 (ECF 54) wagseniay the undersigned, not Judge Dickson.
More importantly, however, the Order wa€ansent Ordethat pertained strictly to the
Defendants in th&.A.L.T. matterthe Order hadho bearing on Ward, and none of Ward’s
rights were implicated. Accordingly, the fact tlaat Order, which pertained to other Defendants
and was entered with the consent of thosagsnivas entered prior to receipt of Ward’s
response is irrelevant, and certainly is imolicative of any bias or prejudice.

e Ward complains that on January 10, 2011, tieewsigned entered an Opinion and Order

(ECF 67, 68) granting Plaintiff's motion farpreliminary injunction and denying Ward’s

cross-motion to dismiss. Ward complainattthe motions were decided without oral

argument, and without allowing her to gdately respond because she claims papers
were originally due on February 14, 20&ith a February 18, 2011 hearing.



First, based on Federal Rule of Civil Procedd8, the Court is entitieto decide motions
on the papers without any oral argument. Giventthiatpractice is set fth in the Federal Rules
of Civil Procedure, and it is theutine practice of this Couthe fact that the motions were
decided on the papers is not indicatof any bias or prejudiceAdditionally, it is unclear where
Ward came up with the February 14, 2011 anoréary 18, 2011 dates, as these dates do not
appear anywhere in the record. When Ward filed her cross-motion to dismiss—which, it must be
noted, served as Ward’s opposition to the orofor a preliminary injunction—a February 7,
2011 motion day was automatically entered on th&elocHowever, given that the cross-motion
was filed in opposition to a motion for a prelirang injunction, which was originally filed on
December 6, 2010, it is neither surprising nor ioger that the motions were decided by January
10, 2011. No reasonable person could asanipartiality to tre Court under these
circumstances.

e Ward claims that Judge Dickson ordeidrd to provide evidence disproving any
association with Jackson Accounting baselkly on a sworn declaration submitted by
Plaintiff's counsel. Ward further claintbat Judge Dickson made credibility
determinations and willfully ignored Ward’s explanation of industry practices (related to
keeping a person on the phofie).

A review of the January 26, 2011 hearin@€fE114) reveals that Ward’s claims
regarding bias and prejudice are unwarrantkaige Dickson did ask Ward questions about the
Declaration, but doing so was neither unusualpnejudicial or biasedhe Court was seeking
her position on alleged facts. Additionallyydge Dickson did not make any credibility

determinations, and specificallyserved any decision on the issigee Tr. Jan. 26, 2011

hearing, ECF 114, p. 96, lines 4-&inally, Judge Dickson did @er Ward to provide the Court

’ Ward also complains that Plaintiff’s counsel asked the Court to find Ward in contempt. The Court refused the
request. Accordingly, it is entirely unclear how this is at all relevant to the instant motion.
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with an affidavit regarding hettempts to transfer phone lingsd contact Jackson Accounting
so as to show compliance with the undersigned’s Order

e Ward claims that during the January 26, 28&&ring, Judge Dickson also solicitedean
parte communication from Ward regarding hreedical condition, which she asserted
prevented her from traveling, and acceptezlexplanation withowtver requiring the
specific reasons be realed on the record.

This is true; the Court did have ar parteconversation with Ward regarding her
medical condition as Judge Dickson needed tod@ewhether Ward should be excused from
personally appearing. The Court had the conversatigrarte rather than on the record in open
court, in order to protect Ward’s privacy.idtworth noting that wite the content of the
conversation remained private between Ward andbist, all other parties were aware that the
conversation occurred. No one object&e Tr. Jan. 26, 2011 hearing, ECF 114, p. 91, lines 1-
2 (“When | get off the phone, I'll call you, Ms. Ward, and talk to you about your personal
situation.”);see id. at p. 96, lines 12-Z4dudge Dickson asking Ward to hold on the phone so he
could go into chambers and speak with her priyatdFinally, it is hard to comprehend how this
Court’sex parteconversation with Ward regardihgr private medical condition, which
occurred out of respect for her privacy and reslin this Court excusg Ward from personally
appearing, demonstratasy bias or prejudicagainstWard.

e Ward has several complaints regarding timdersigned’s Opinion and Order entered on
February 17, 2011 (ECF 148, 151) denying hetiendor reconsideration (ECF 104) and
her motion for interlocutory appeal, staynpeng appeal and severance of claims (ECF
103). Ward alleges that the undersigned “tieead to hold Defendant Ward in contempt
of the January 10, 2011 [Order] without gdate hearing and in violation of due
process.” Ward further alleges the undgmsd “gave no credence” to the fact that she
has a medical problem that prevents hemftravelling to New Jersey; according to
Ward, the fact that “[the undersigned] canaotept the explanation given by Defendant

Ward, an officer of the Court, to Judge Dsok displays a lack girofessional courtesy
and an inherent bias agatim&r and her credibility.”



First, the undersigned did not,atypoint in the Opinion or Ordethreaten to hold Ward
in contempt. The record is barren in this regarhere is an Ordeentered by Judge Dickson on
February 18, 2011 (ECF 152), to show cause as to whgddbehere Defendanshiould not be
sanctioned and held in contempt for failing tongdy with the Court’s February 10, 2011 Order.
It is unclear if this is the “threat” of beirfgeld in contempt to whitWard was referring, but
given that it pertained tthe Godbehere Defendantsiet Ward—it had no bearing on Ward, and
is irrelevant.

Second, the undersigned merely pointed cait e Court had not been provided with
any evidence of a medical condition to demonsttat Ward was a “qualified individual with a
disability” under the Americansith Disabilities Act (“ADA”). Given that Ward was arguing
for a change of venue based on the ADA, it watsrely appropriate for the Court to evaluate
whether the ADA was applicable Ward. Furthermore, the undensed went on to state that
even assuming Ward had a medical conditiondhnatified under the ADA, there was no basis
for change of venue as Ward was not deaiszkss to the Courts since she was allowed to
participate telephonically.

e Ward claims that because the undersigssded an Opinion and Order (ECF 171, 172)
denying her motion to dismiss on April 15, 264the same day her “timely reply” was
filed—there is an inference “that the Cosrtlecision was predetermined before issues
were fully briefed and demomates bias against Ward.”

A review of the motion day calendar ree#lat Ward’s Reply was due on April 11,

2011. Factoring in the additiondlree days allowed under Feddralle of Civil Procedure 6(d)

(which provides for three additional days whervee is effectuated pursuant to Federal Rule of

® Throughout her moving papers, Ward claims that the Court repeatedly issued Opinions and entered Orders
before her “timely” responses were filed. With the exception of the Consent Order as to the G.A.L.T. Defendants
(ECF 54), which clearly had no bearing on Ward, and Opinion and Order (ECF 171, 172) dealing with her motion to
dismiss (addressed above), Ward fails to identify any particular instance where this allegedly occurred. Such
conclusory and vague complaints lack the factual particularity needed to show any bias or prejudice, especially
since a review of the record demonstrates these claims are baseless.
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Civil Procedure 5(b)(2)(c), i.e. by mail),gldue date for Ward’s Reply was April 14, 2011.

Based on the documents as scanned, the Reglynaded on April 12, 2011 and received in the
Clerk’s office on April 15, 2011 Accordingly, Ward’s Reply wasot timely—even with the

three additional days allowed under Rule 8(djhe Court is not required to consider

submissions which are filed late. Moreover, many of the arguments raised in Ward’s motion to
dismiss were arguments Ward had previogsiiyforth, and which the Court had already
considered and rejected, and @e® of the Opinion shows that the decision was largely based
on the plain language of thedfichise Agreement.

e Ward claims that Judge Dickson referredhte Court and Plaintiff as “we” and argued
from the bench during therdaary 26, 2011 conference.

A review of the transcript from the January 26, 2011 conference (ECF 114) clearly
demonstrates that the word “we” was only usediyge Dickson in an inclusive and collective
way.

e Ward claims that the undersigned “willjumisapplied legal authority to reach
predetermined conclusions” in favor obiitiff. Specifically, Ward points to the
undersigned’s failure to followRyan v. Hyden]0-cv-1092, 2010 WL 4072605 (S.D. Cal.
Oct. 18, 2010), which Ward addressedh@r motion for reconsideration.

First, and most importantly, any disagreeméiitad may have with the rulings of this

Court may be proper grounds for an appleal they are not propgrounds for recusaf.

Second, as an officer of the Court, Ward sukelgws that a decision frothe Southern District

° Ward claims that “on at least one occasion, [she] sent a fax to [the undersigned’s] chambers certifying to him that
her responsive brief had been mailed that day and ask[ing] that he please wait to issue his finding until such brief
could be received, docketed and available for consideration.” Br. at 6, ECF 255-1. Like with most of the allegations
in Ward'’s brief, the specifics are lacking; Ward has not provided any evidence that she sent any faxes or that faxes
were received by the undersigned’s chambers, and has failed to identify which motions are at issue. More
importantly, regardless of whether or not the faxes were received (and ignoring the fact that it is not the
undersigned’s practice to accept faxes from any party), Ward has failed to show that the Court failed to consider
any timely filed response.

% Ward also objects to the Court’s various rulings on the applicability and scope of the Guaranty, choice of law,
and venue. Again, any objections or complaints regarding the decisions of the Court are proper grounds for
appeal—not grounds for recusal.
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of California isnot binding on this Court; diest, it could be perssi@e authority which the
Court can follow or disregard in its discretioBut more importantly, Wardid not even include
this case in her motion for reconsideration.
e Ward claims that on the day of the R pretrial schedulingonferences in these
consolidated cases, Judgek¥on learned, through &x parteconversation, that

Plaintiff had filed for bankruptcy, and thaktkecision of Judge Dickson to proceed with

the Rule 16 conference without informing ¥af Plaintiff’'s bankruptcy filing was

“denial of Ms. Ward’s due prcess rights and clearly demonstrate[d] Judge Dickson’s

bias against her.”

This issue, including how and when thisutt was informed oPlaintiff's bankruptcy
filing, the basis for deciding to move forward witte Rule 16 conferences, and the subsequent
stay pending determination of how to proceegkgithe bankruptcy filing, were fully addressed
in this Court’s Letter Order entered on J@8 2011 (ECF 215). The Court need not reiterate
the substance of that letter, bwitl affirmatively assert thatvVard’'s due process rights were
never violated.

e Ward claims that a letter she submittedjaihwas addressed to the undersigned, was not
filed with the Court but rathéintercepted” and delivered the undersigned’s chambers.

Ward claims that when she inquired asvtoy the letter had not been docketed she was

told she had to submit a clean copy to@herk’s office because the undersigned had

marked on the copy | had; Ward charaatedli the undersigned’s written notes as an

“angered markup.” The letter was docketed on June 21, 2011 (ECF 215).

First, the letter was not “intercepted;” it svaddressed to the umdigned, and therefore,
not surprisingly, it was delivered to my chambeSecond, all filings by each and every party
must be filed on the docket (whettvia the Clerk’s office or ettronically) with a courtesy
copy sent to chambers. Simply requiring Warddmply with this rule by submitting a “new

copy” of her letter to the @rk’s office so that it coulte filed on the docket in no way

demonstrates any bias or prejudice against her.
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Finally, Ward’s characterization of the undersigned’s “markup” of her letter as “angered”
is completely baseless since, among equaltgpmiling arguments, Ward never saw the marked-
up letter. Frankly, responding to this allegatgives it more merit than it is due.

e Ward has several complaints regarding Opinion and Order regarding default
judgment and sanctions against NTitlaVard, entered by the undersigned on
November 29, 2011 (ECF 246, 247). First, Weledms that she stopped participating in
the case because Judge Dickson and the ugdetsivere biased against her, and claims
that it is therefore unfair tgrant default judgment and sanctions. Second, Ward asserts
that NTN filed for bankruptcy protectiaan or about October 16, 2011, and so there
should have been an automatic stay of pnogeedings against NTN, especially since
bankruptcy filings are a “matter of public redd Finally, Ward complains that when
she contacted the undersignectembers, after the Order warstered, she was told that
NTN would have to affirmi@vely assert its rights und&r362 of the U.S. Bankruptcy
Code by filing a motion to vacate or atom for reconsideration of the Court’s
November 29, 2011 Opinion and Order.

Ward should know that to remain silexfter the motion for default judgment and
sanctions was filed, rather than file any oppositio alert the Court to NTN’s bankruptcy filing,
weighed in favor of granting Plaintiff's motiorinstead, Ward did nothing, and her concession
that she stopped participatimgthe case only further suppotte Court finding that default
judgment and sanctions were appropriate.

The fact that NTN’s bankruptcy filing is a matter of public retbddes not relieve NTN
(or Ward, as the guarantor and co-Defendant) aegponsibility to propéy notify this Court.

It is not up to this Court tecour every possible public recdrdan attempt to ferret out
information that may be relevant to its pendoages. The Court camly act on the record
before it, and nothing was ever filed informing @ourt that NTN had filed for bankruptcy and

that the proceedings were thfare subject to a 8 362 stawhen the Court was alerted, the

judgment as to NTN was vacated.

" ward seemingly points to Judge Dickson’s statement in the June 28, 2011 letter that bankruptcy filings are a
matter of public record as support for her position that the Court should have been aware of NTN’s bankruptcy
filing by virtue of it being a public record. Any such argument misses the point; there is a clear difference between
notifying the Court regarding the filing, and the filing itself being a matter of public record.
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Requiring Ward, and/or NTNg properly put informatiobefore the Court and follow
proper procedures, either by way of a motiondoate or a motion for reconsideration, is neither
prejudicial nor biased. It certainbannot be considered “punishment.”

e Ward claims that the Court made it impossifdr her to participate, and at one point
asserts that she was excused from petlyomppearing and allowed to participate
telephonically “for the benefit of Plaintiff. Ward also repeatedly objects to the briefing
schedules and deadlingst by the Court, and tbe fact that as pro seDefendant she
was unable to file electronically and had to rely on the mail.

It is impossible for this Court to undgand how excusing Ward from appearing
personally—an accommodation this Court made at Ward’s request—could in any way be
described as an action taken for the benefihefPlaintiff; the Court was attempting to
accommodate Ward based on her assertion that she was unable to travel due to a medical
condition, and in no way was that accommodagimjudicial or biased against Ward.

To the extent that Ward objects to deadliaed briefing schedulesahwere imposed, all
deadlines were required based on the exigenditge case or the rules which govern this
Court’s motion calendar.

Finally, with regard to Ward’s complainégbout being unable fide electronically,
electronic filings are governed by Local Civil R@e, which applies equally to all parties.
Based on the Electronic Case R/gi(“"ECF”) practices and proceds, which are incorporated in
Local Civil Rule 5.2, gro separty is not eligible to file elémonically, but rather must file paper
copies of all documents with the Clerk’s offi¢tegwever, he/she may sign up to receive filings
electronically. Ward initiallysigned the consent and regisitva form to receive filings

electronically (ECF 62), but thdater, acting of her own acahrrevoked her consent (ECF 110).

Given that all parties actingro seare required to file papeopies based on the Local Civil

14



Rules, and that it was Ward—not the Geuwho revoked consent to receive filings
electronically, it is entirely uncé how these facts evince any prejudice or bias against Ward.

Based on all of the foregoing, Ward has f@&ile show any bias or prejudice as her
allegations are conclusory and/or factually inaatei The allegations are largely disagreements
with the Court’s legal conclusions disguised form. Indeed, take a step back and view
Ward's allegations of bias from a higher levels impossible to understand what possible basis
exists for any such bias. Ward has never nzagdersonal appearance in these matters. She
makes no allegation of gender, race, age or religias She seems to indicate that her status
as apro selitigant gives rise to biasBut, she is only one of mampyo selitigants who appear in
this Court. She makes no speciillegation that either the dersigned or Judge Dickson is
biased in favor of Plaintiff.The application, in its lack of #culable allegations of bias, is
baffling. Since Ward has not, and cannot, show@ersonal bias or prejudice on behalf of the
undersigned or Judge Dickson, her motion émussal based on Sections 144 and 455(b)(1) is
denied.

B. Recusal Under Section 455(a)

As stated above, recusal under this sedi@ppropriate when a reasonable person,
knowing all the circumstances, wduharbor doubts concerning tjuglge’s impartiality. There
is nothing in this record #t supports the conclusion treteasonable person would doubt the
impartiality of the undersigned ¢inat of Judge Dickson. Theusr of Ward’s argument is that
this Court was wrong in exercisipgrsonal jurisdiction over her fusing to transfer venue, and
enforcing the Guaranty. “Disegement with a judge determinations certainly cannot be

equated with the showing required to so reftathis impartiality as to dictate recusallbnes

15



899 F.2d at 1356. Accordingly, Ward’s motion fecusal based on Section 455(a) must also be
denied.
V. Conclusion

Based on the reasons set forth above, neftigeeundersigned ndudge Dickson will
recuse himself from this matter. After calefansideration oWWard’'s submissions, there is
nothing to suggest personal b@sprejudice, nor are thereyafacts from which a reasonable
person with knowledge of all oféhfacts would conclude that thrapartiality of the undersigned
or of Judge Dickson might reasonably be questib Accordingly, Ward’s motion for recusal of

the undersigned as well as Honorablsejph A. Dickson, U.S.M.J. is denied.

S/Denni. Cavanaugh
DENNISM. CAVANAUGH, U.S.D.J.

cc: Hon. Joseph A. Dickson, U.S.M.J.
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