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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NOT FOR PUBLICATION

MARC FRATO, . Civil Action No. 10-5198 (ES) (CLW)
Plaintiff, . OPINION

V.

SWING STAGING, INC., et al,

Defendants.

SALAS, DISTRICT JUDGE

This matter is before the Court by way o&iatiff Marc Frato’s (Plaintiff”) motion for
reconsideration (“Motion”), (D.E. 30), challengiigis Court’s grantingpf Defendants’ Swing
Staging, Inc. (“Swing Staging”), John Pantandllyin and Swing Scaffolding, Inc. (“Twin and
Swing”), and J.P. Holdings, LLC’s (collectivelypefendants”) motion tdransfer venue to the
Eastern District of New York(D.E. 11), pursuant to 28 U.S.@. 1404(a). This Court has
jurisdiction under 28 U.S.C. 88 133%(B and (c). For the reasosst forth below, the Motion
is hereby DENIED.

l. FACTS

A. Parties, Proceedings, and Positions

The underlying dispute in thisase involves Plaintiff's actioto enforce his contractual
rights under a “Stock Redemption AgreementSKA”). (Compl. 1132-68). Plaintiff
commenced this diversity action against &yviStaging, its subsidiary, Twin and Swing

(collectively the “Corporate Defendants”), ther@arate Defendants’ president, Mr. Pantanelli,
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and J.P. Holdings. (Compl. 1 6-14). In 19B®intiff and Swing Stagg entered into three
agreements. First, under the “Asset Purchgeement” (“APA”), Swing Staging purchased
Plaintiff’'s former company assets. (Compl. §f18; D.E. 11-6, Ex. D attached to D.E. 11-2,
affidavit of Defendant Pantanelli on Febrpal8, 2011 (“Pantanelli Aff.”)). Second, on
November 3, 2009, at or around the same time as the parties enterdiei®tBA, Plaintiff
entered into an employment agreement (ployment Agreement”) whereby Plaintiff would
work for Defendant Swing Staging in its Quee New York office. (Compl. 1 19, 21-23, 25;
D.E. 13-3, Certification of Marc Frato in Opytosn to the Defendants’ Motion, dated March 6,
2011 (“Frato Cert.”) 1 9). Firlgt, also on November 3, 199®|Jaintiff and Defendant Swing
Staging entered into the SRACompl. 1 19-20; Frato Ceff.9). On May 28, 2008, Plaintiff
ceased his employment with Defendant Swing itagnd filed a claim asserting breach of the
SRA. (Compl. 11 25, 38; Frato Cert. § $6eCompl. 11 32-68).

Defendants have not filed an answer in this action, and instead filed a motion to change
venue to the Eastern District of New Yorkhich this Court granted on August 17, 2011. (D.E.
29). Plaintiff filed the instant Motion onuwygust 30, 2011. On or about September 6, 2011,
Defendants filed a counterclaim (“Counterclaim”)tire Eastern Distriadf New York alleging
that Plaintiff breached the non-compete provisiothe Employment Agreement. On September
18, 2011, Defendants filed an opposition to khation, (D.E. 32), and on September 26, 2011,
Plaintiff submitted a reply letter brief inriner support of the Motion. (D.E. 35).

B. Decision on DefendantsMotion to Transfer Venue

On August 17, 2011, this Court granted the Ddénts’ motion to transfer venue to the
Eastern District of New York.Frato v. Swing Staging, IncNo. 10-5198, 2011 U.S. Dist.

LEXIS 91754 (D.N.J. Aug. 17, 2011). The Court fouhdt the Eastern Distt of New York



was a proper venue for the Plaintiff's actibecause the Corporate Defendants transacted
business there, and a majority of the eventmgirise to the action occurred in New Yorld.
at *8-9. The Court found that Plaintiff's clainnevolved around Defendants’ alleged failure to
compensate Plaintiff for his ownership intrdn Swing Staging, which is a New York
Corporation. Id. at *8. The Court also coluded that if Swing Stagindiverted assets to Twin
and Swing, as the Plaintiff contested, then sailtdgedly tortious activity likely took place in
New York. Id. As a result, the Court found that Pk#f could have filel the action in the
Eastern District of N&@ York and transfer of venue was prop&t. at *9.

C. Arguments on the Motion for Reconsideration

In his Motion, Plaintiff argues four pointsrirst, he argues that the Court should grant
the Motion to correct a clear error of law, namilgt the Court “provided little or no deference
to Plaintiff's choice of forum.” (D.E. 30 at 8)Second, Plaintiff argsethat the Court wrongly
weighed thelumaraprivate interest factors “in favor ofaimsfer because the Plaintiff’'s choice of
forum was given little deference.”ld( at 13). Plaintiff states that he “establish[ed] that his
choice of forum in New Jersey has connection whth operative facts dhe lawsuit and should
be given great deference.ld(at 11). Third, Plaintiff argues that the Court “failed to consider a
key fact” by failing to consider Defendants’ Counterclaim in reaching its decision on the motion
to transfer venue. Id. at 16). Last, Plaintiff argues thiag¢ will suffer a “hardship” and will be
“greatly inconvenienced [by transfer to theskan District of New York] because his New
Jersey counsel will need to seek to be admptedhac viceor Plaintiff will need to find new
counsel that is admitted to practice in New Yorkd. @t 17).

In their combined opposition, Defendants argue that “Plaintiff fails to note that

reconsideration is deemed an extraordinary remedy and that it is iproper to ask a Court to



rethink what it has already thought through . . (O'E. 32 at 2). Defendashext argue that the
Court found that “the events giving rise to thigion bear little relatin to New Jersey.” Iq. at

3). Defendants further argue that the Coudltrbit overlook the intended Counterclaim, instead
the Court refused to consider itd.). Defendants state that eviethe Court had considered the
Counterclaim, “its decision would have been shene” because “[t]he interest of New York vis-
a-vis the ‘non-compete’ provisiasf a New York contract pertaing to a New York corporation
operating in New York exceeds that of New Jerseyd. &t 4). Lastly, DEendants argue that
Plaintiff's “hardship” argument “was not rad in opposition to the underlying motion and is not
therefor[e] properly raised canmotion to reconsider.”ld.). Defendants also state that there are
at least two attorneys who are admitted to praati¢ééew York currently practicing at Plaintiff's
counsel’s law firm. Ifl. at 4-5).

In his reply, Plaintiff repeats that the Counteet in providing little or no deference to his
choice of forum because he established that‘tihoice of forum in New Jersey has a direct
connection with the operative faadf the lawsuit and should gesen great deference.” (D.E. 35
at 2). Plaintiff further arguethat Defendants’ Counterclaii® new evidence not previously
available since Defendants had not filed tl&aunterclaim when the motion to transfer venue
was decided. Id. at 3). Plaintiff asserts that besauDefendants have since filed their
Counterclaim, the Court now has new evidence ithaticates “New Jeesy law and relates to
acts and events involving a New Jersey &adi that occurred in New Jerseyld.]. Below, the
Court explains why Plaintiff has failed to shovathieconsideration of ih Court’s granting of

Defendants’ motion to transf venue is warranted.



I. LEGAL STANDARD

A party seeking reconsideration must satestyigh burden, and must “show(] at least one
of the following grounds: (1) antervening change in controllingva (2) the availability of new
evidence not available previously when the cauanted the motion . .;.or (3) the need to
correct clear error of law grevent manifest injustice.’Max’s Seafood Café ex rel. Lou-Ann,
Inc. v. Quinteros176 F.3d 669, 677 (3d Cir. 1999). “A pasgeking reconsideration must show
more than a disagreement with the Court’s decision . .G-69 v. Degnan748 F. Supp. 274,
275 (D.N.J. 1990). Reconsideration is an “aatdinary remedy,” which should be “granted
very sparingly.” SeeL. Civ. R. 7.1(i) cmt. 6(d)see alsdBrackett v. AshcroftNo. 03-3988, 2003
U.S. Dist. LEXIS 21312, at *5 (D.N.J. Oct. 7, 2003)R]econsiderationis an extraordinary
remedy, that is granted very sparingly, and amhen dispositive factual matters or controlling
decisions of law were brought tiee court’s attention but not cadered.”) (quotations omitted).
The moving party in a motion for reconsidévat must set forth concisely the matter or
controlling decisions which coundetlieves the Court has overlookedegnan 748 F. Supp. at
275. “The only proper ground forawting a motion for reconsideration, therefore, is that the
matters or decisions overlooked,cibnsidered by the court, ghit reasonably have altered the
result reached . . . .Id.

A court “may transfer any civil action tong other district whex it might have been
brought” if transfer serve&he convenience of the partieacawitnesses” and “the interest of
justice.” 28 U.S.C. § 1404(a). In the Thirdreiit, courts do not limit “their consideration
to ... convenience of partieprvenience of witnesses, or intsi® of justice,” but rather are
instructed to employ an analysis of ‘alevant public and private interestsSanti v. Nat'l Bus.

Records Mgmt., LLC722 F. Supp. 2d 602, 606 (D.N.J. 2010) (citiugnhara v. State Farm Ins.



Co, 55 F.3d 873, 879 (3d Cir. 1995)). The privateliests may include: 1§ plaintiff's forum
preference; (2) the defendantseference; (3) whether theaoh arose elsewhere; (4) the
convenience of the parties; (5) the conveniencthefwitnesses; and )(6he location of books
and records.”Jumarg 55 F.3d at 879 (citations omitted)he public interests may include: “(1)
the enforceability of the judgment; (2) practicainsiderations that could make the trial easy,
expeditious, or inexpensive; (3) the relative adstrative difficulty in the two fora from court
congestion; (4) the local interastdeciding controversies atme; (5) the public policies of the
fora; and (6) the familiarity of the trial judge withe applicable state law in diversity caselsl’
at 879-80 (citations omitted).
[I. DISCUSSION

Below, the Court addresses each ground foonsideration finding that the Plaintiff has
failed to show he has met the high standard foh sun “extraordinary remedy.” First, the Court
analyzes Plaintiff's argumenbat Defendants’ Counterclaim fsew evidence” finding that a
counterclaim based on virtually tsame facts as the initial ahaiis not new evidence and would
not have altered the result of the motion to transfer venue, had the information been available for
the Court’s considation. Second, the Court discusses thmarapublic and private interest
factors concluding that the Court'sjection of Plaintiff's choice oforum is not a clear error of
law, because Plaintiff's forum choice is but oaetér in the multi-factor analysis. Lastly, the
Court addresses manifest injustared finds that denial of Plaiffts Motion does not rise to the
level of manifest injustice.

A. New Evidence

Plaintiff fails to establish the availability of new evidence, which “if considered by the

court, might reasonably havéteaed the result reached.Degnan 748 F. Supp. at 275. The



availability of new evidence is grountts grant a motion for reconsideratioBee Harsco Corp.
v. Zlotnicki 779 F.2d 906, 909 (3d Cir. 198%finding that “the purpose of a motion for
reconsideration is to . . . present newly discesleevidence” and by merely filing an affidavit
containing the same evidence that was alklgrior to a motionfor summary judgment,
plaintiff failed to provide the court anyewly discovered evidence on his motion for
reconsideration). “There is nothing to prevérg Court from examining new facts or evidence
that might lead to a different result if considered by the Coldefnan 748 F. Supp. at 275.

Here, Plaintiff argueshat “this Court should considerew evidence [the Defendants’
Counterclaim, based on the Employment Agredimenre-evaluating whether New Jersey or
New York has a greater interesttims lawsuit.” (Pl. Reply Br. aB). Plaintiff states that under
the Employment Agreement, when “a New York corporation attempts to restrict a New Jersey
resident from engaging in competition, New Jerseyrts have a strong interest in providing a
forum for its residents and in enforcing the caaotual obligation of parties who contract with
New Jersey residents.” (Pl.dMing Br. at 20). Defendants arguft]he interest of New York
vis-a-vis the ‘non-compete’ pvision of a New York contracpertaining to a New York
corporation operating in New York exceeds thatNefw Jersey.” (Def. Opp. Br. at 4). The
Court agrees with Defendants.

As the Defendants state, “Plaintiff did busieaewith [D]efendants in New York [,] [and]
[P]laintiff signed contracts . .in New York, which were to beonstrued under New York law.”
(Id. at 4). The facts surrounding the “new evidenae? virtually identical to those set forth in
the Plaintiff's action for breach of the SRAnd thus the Court already considered these
arguments in its August 17, 2011 decision when it deemed transfer of venue to the Eastern

District of New York proper. Qompareinitial Motion to Change Mleue (D.E. 11 at 3) (“[T]he



significant events giving rise f]laintiff's claims, namely 1§ employment in New York and
the book valuation of his employer, are mattersaifcern to New York and not New Jersey, as
is the claim the [P]laintiff violated the tesvof the non-compete provision of his Employment
Agreement.”),and Reply Affirmation of Michael Levinen support of initialMotion to Change
Venue (D.E. 15 at 2) (“[P]lairffis choice is not proper becauké action relates to the Stock
Redemption Agreement, negotiated and executddew York, which by its terms is governed
by New York law, pertains to a New York corpaoat having its principlglace of business in
Long Island City, which does 98% of its busia@s New York, and involves an employee who
worked in [D]efendants’ Long IslancCity offices on a daily basis.”)with Motion for
Reconsideration Def. Reply Bat 4 (“Plaintiff did business ith [D]efendants in New York;
[P]laintiff signed contracts . . . in New York, which were to be condtureler New York law.”),
and id. (“The interest of New York vis-a-vis ¢h‘non-compete’ proviesn of a New York
contract pertaining t@ New York corporation operating iINew York exceeds that of New
Jersey.”)).

Courts in this jurisdiction have granted motions for reconsideration in cases where new
evidence was offered tarify an issue and the new evidertes been by way of “overlooked”
materials or “an extensive recordSeeBerry v. LombardiNo. 00-2918, 2006 U.S. Dist. LEXIS
20342, at *8 (D.N.J. Mar. 22, 200@ranting a motion for recongdation and finding that after
reviewing “voluminous materials submitted in sugpar[p]laintiff's . . . motion” the Court had
overlooked an important medical report contagnifindings from several tests that showed
plaintiff had suffered severe emotional disgeand thus the defendant’s summary judgment
motion dismissing plaintiff's claim for emotiohdistress should not have been grantedg also

Capell v. Lowe’s Home Improvemenio. 03-3208, 2005 U.S. Dist. LEXIS 22463, at *8 (D.N.J.



Sept. 23, 2005) (granting a motion for recomsition of defendants’ motion for summary
judgment in an employment matter becausedidfendants submitted an “extensive record” of
repeated notices and warningsven to the plaintiffs, showpg that despite said repeated
warnings plaintiffs failed to complete the respd paperwork or work ghrequired number of
hours). Defendants’ Counterclaim in this ca@salistinguishable from the newly discovered,
game-changing materials Berry andCapell

Here, the Defendants’ Counterclaim basmd Plaintiff's breach of the Employment
Agreement does not change the Court’s analpsisause the analysistine Court’'s August 17,

2011 Opinion included substantial discussion of the SRA, an agreement similar to the
Employment Agreement with respect to its NewRffocus. Both agreements were executed on
the same date in the same meeting and contaithasireferences to performance in New York.
Therefore, although the Counteralaimplicates a document not explicitly analyzed by the Court

in its August 17, 2011 Opinion, eligt analysis of te Employment Agreement in the Court’s
previous Opinion would not haadtered that decision in any way.

Any additional references in the Employment Agreement to New Jersey are minor. For
example, in the Employment Agreement, then-compete provision itself states that the
“Employee shall not, directly or indirectly, within the States of New York, or New
Jersey, . ..enter into or engage in any business in competition with the business of
Employer . . . for a period of two (2) years . . ..” (Employment Agreement § 8). Additionally,
the Employment Agreement states that Riffim mailing address is in New Jerseyld.({ 10).
Neither reference indicates that tieion itself arose in New Jerseg$ee Jumarass F.3d at 879
(finding that the third private interest factor“ishether the claim arose elsewhere”). Indeed,

merely listing New Jersey—along with New York—as a location where competition is



prohibited, and disclosing a New Jersey mailing address do not rise to the level of influencing
the Court’s overall analysis under themaraprivate interest factors.

Other than these two New Jersey referentessEmployment Agreement—Iike the SRA,
analyzed thoroughly in the Cdisr August 17, 2011 Opinion—primarily contains references to
New York. For example, the Employment Agreetr&ates that “[tihe Employee’s [Plaintiff's]
duties under this Agreement shall be rendered at Employer’'s [Defendants’] office in New York,
and in the greater New York metropolitan aredd. {{ 4). The Employne Agreement further
states that any arbitration proceeding “shw@lconducted . . . in New York City.”ld( { 14).
The Employment Agreement also verifiesatthDefendant Swing 8ging is a New York
corporation with its mailing address Long Island City, New York. 1¢4. 1 10). Additionally,
similar to the SRA, the Employment Agreemetaites “[tlhis Agreement shall be construed
under and governed by the laws of the State of New Yoik."{(16).

Other features of the Employment Agreememtror the SRA. Similar to the SRA, the
Employment Agreement “implicates the Easterstidit of New York because it looks to the
conduct of New York corpations and residents.Frato, 2011 U.S. Dist. LEXIS 91754, at *11.
Furthermore, under the language of the Emplaywgreement itself, fjhe Employee’s duties
under this Agreement shall be rendered at Bywis office in New York, and in the greater
New York metropolitan area.” (Employment Agreem®ml). Therefore, in light of the overall
New York character of the Employment Agremm the document’s minor references to New
Jersey do not persuade the Court that doeument underlying Defelants’ Counterclaim
changes the analysis on transfer.

Because the facts surrounding the executiomfopaance, and alleged breach of the

Employment Contract are substantially similar to the material facts that the court considered

10



under the SRA, the Plaintiff has failed to provide new evidence that would have led to a different
result if considered by the CourDegnan 748 F. Supp. at 275. Reconsideration on the basis of
new evidence is thus unwarranted.

B. Clear Error of Law

Plaintiff argues that “[b]y dismissing the Ri&ff's choice of forum, this Court ignored
the law of the Third Circuit, setting forth that a Plaintiff's choice is of paramount importance.”
(Pl. Moving Br. at 12). Defendants counter thglhe Court clearly onsidered the issue (at
page 7 of the [August 17, 2011] Decision); recognitteat a plaintiff’schoice of forum is a
paramount consideration, and correctly determined that ‘the events giving rise to this action bear
little relation to New Jersey.” (Def. Opp. Bat 3). In its August 17, 2011 Opinion, this Court
found that Plaintiff's original forum choice wa®t entitled to completdeference because the
events giving rise to this action occurred primarily in New YoB8eeFrato, 2011 U.S. Dist.
LEXIS 91754, at *8-9. The Couagrees with Defendants.

Plaintiff's choice of forum is not the Coustonly consideratiowhen deciding a motion
to transfer venueWm. H. McGee & Co., Inc. v. United Arab Shipping,®oF. Supp. 2d 283,
290 (D.N.J. 1997). The moving patigs the burden of demonging that the cort overlooked
facts or legal issueds its decision.Hackensack Riverkeeper, Inc. v. Del. Otsego Cdp. 05-
4806, 2007 U.S. Dist. LEXIS 43559, at *6 (D.N.J. June 14, 2007).

Here, Plaintiff asks the Coutd grant his motion for recoiteration based on Plaintiff's
choice of forum, which is only one of the fideimaraprivate interest factors the Court must
consider. The Third Circuit has stated thatistrict court must balance all five of tdemara
private interest factors agatnthe public interest factors.55 F.3d at 879-880. Plaintiff's

approach would essentially reduce the privateparic factors analysis ta one-factor test, and

11



the Court is unwilling to do solnstead, in its August 17, 2011 Opinion, the Court weighed the
relevant private and public faxs set forth by the Third Cirduand found that both the private
and public factors warranted transfetttie Eastern Distct of New York.

This Motion merely expresses the “Plainsfitlisagreement with the Court’'s analysis of
the private and public factors.Kelly-Brown v. Oprah WinfreyNo. 11-4360, 2011 U.S. Dist.
LEXIS 144215, at *6 (D.N.J. Dec. 15, 2011). “Pl#if merely seek[s] a second bite at the
proverbial apple—a chance to re-hash argumahtsady rejected by the Court because [he]
disagree[s] with the Court’'s appditon of [the legal standard].’Delalla v. Hanover Ins.No.
09-2340, 2010 U.S. Dist. LEXIS 104323, at *7 (D.\N&6&pt. 30, 2010). A disagreement with the
Court’s decision does not warrant the “extrdinary remedy” ofeconsideration.Kelly-Brown
2011 U.S. Dist. LEXIS 144215, at *6. As such, Rigf failed to provea clear error in law
warranting reconsideration.

C. Manifest Injustice

Finally, Plaintiff fails to show that thi§otion should be granted to prevent manifest
injustice. The Court interprets Plaintiff’'s argant that he would face a hardship if the case
were transferred to the Eastdbistrict of New York as an gument under manifest injustice.
The Court will only grant a motion for reconsideoatif not doing so would rise to the level of
manifest injustice.Seidman v. Am. Mobile Sy865 F. Supp. 612, 629 (E.D. Pa. 1997). Courts
in this District have held that there is nonifast injustice in transferring a claim to another
venue where another jurisdiction is ready to ategpovant’s case, where the movant is seeking
to re-litigate issues previously addressed by the court, or when the movant merely asserts limited
connection to a jurisdiction and that a par@ée venue would be more convenienst. Hill v.

Gonzalez225 F. App’x 76, 80 (3d Ci2007) (holding that there woultbt be manifest injustice

12



in transferring an immigration case to the Second Circuit because the defendant had “counsel
ready to proceed in New York; the case ha[d] been accepted for review; and it will proceed
expeditiously upon transfer’gut seeBonhometre v. Gonzale414 F.3d 442, 446 n.5 (3d. Cir.
2005) (holding that after waiting for a long periodtwhe for the resolution of his claims, “it
would be a manifest injustice to transfer the dasenother court for ghlicative proceedings”).

Here, the Counterclaim has already been fitethe Eastern Distriadf New York, which
demonstrates that the court is ready to ac&daintiff's case. Additionally, as Defendants
mentioned in their moving papers, there are attorneys who are admitted to practice in New
York, who are employees of Plaintiff's counsdiisn, and have been involved in this litigation.

(D.E. 32 at 4-5). Furthermore,dttiff is asking for a secondtbi of the apple because counsel

has raised the same arguments raised in tht®omto transfer venue.There is no manifest
injustice in this case because the Court previously considered the same issues raised here. Denial
of Plaintiff's Motion does not rise to the ldvef manifest injustice as defined by the Third
Circuit. UnlikeBonhometrePlaintiff would not be subjectdd duplicative proceedings because

this case has not been litigated, as there hasrmeerchange of discovery. Thus, Plaintiff has

failed to demonstrate thdenial of the Motion would resuli manifest injustice.

IV.  CONCLUSION

The Court finds that Plaintiff failed to demonstrate the availability of new evidence that
would change the prior decision,etmeed to correct €hr error of law, or prevent manifest
injustice. For these reasons, Plaintiff MaratBbrs motion for reconsideration is DENIED. An

appropriate Order will accompany this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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