
U
N

IT
E

D
S

T
A

T
E

S
D

IS
T

R
IC

T
C

O
U

R
T

D
IS

T
R

IC
T

O
F

N
E

W
J
E

R
S

E
Y

M
A

R
T

IN
L

U
T

H
E

R
K

iN
G

JR
F

E
D

E
R

A
L

B
L

D
G

&
U

S
C

O
U

R
T

H
O

U
S

E
50

W
A

L
N

U
T

S
T

R
E

E
T

,
P

0
B

O
X

419
N

E
W

A
R

K
,N

J
07101-0419

(973)
645-6340

W
IL

L
IA

M
J.

M
A

R
T

IN
I

JU
D

G
E

L
E

T
T

E
R

O
P

IN
IO

N
A

pril
‘/,2

0
1

2

T
racey

E
llen

C
ahn

L
aw

O
ffices

o
f

B
arbara

B
.

C
om

erford,
P

A
.

6
P

rospect
S

treet,
S

uite
2B

M
idland

P
ark,

N
J

07432
(A

ttorney
fo

r
P

laint iff)

M
aria

P
ia

F
ragassi-S

antagelo
O

ffice
o

f
the

U
.S

.
A

ttorney
S

ocial
S

ecurity
A

dm
inistration

26
F

ederal
P

laza,
R

oom
3904

N
ew

Y
ork,

N
Y

10278
(A

ttorney
fo

r
com

m
issioner

o
f S

ocial Security)

R
E

:
C

’artagena
v.

com
m

‘ro
fSoc.

Sec.
C

ivil
A

ction
N

o.
2:10-cv-05712-W

JM

D
ear

C
ounsel:

P
etitioner

R
oberto

C
artagena

brings
this

action
pursuant

to
42

U
.S

.C
.§

405(g)
and

1383(c)(3),
seeking

review
o
f

a
final

determ
ination

by
the

C
om

m
issioner

o
f

S
ocial

S
ecurity

(“C
om

m
issioner”)

denying
his

application
for

D
isability

Insurance
B

enefits
(“D

IB
”)

and
S

upplem
ental

S
ecurity

Incom
e

(“S
S

I”).
T

here
w

as
no

oral
argum

ent.
See

Fed.
R

.
C

iv.
P.

78.
F

or
the

follow
ing

reasons,
the

C
om

m
issioner’s

decision
is

A
F

F
IR

M
E

D
.

I.
S

tan
d
ard

of
R

eview
an

d
the

S
ocial

S
ecurity

L
egal

F
ram

ew
o
rk

T
his

C
ourt

has
plenary

review
o
f

the
A

dm
inistrative

L
aw

Judge’s
(“A

U
”)

application
o

f
the

law
.

See
Schaudeck

v.
C

om
m

‘rofSoc.
Sec.

A
dm

iti.,
181

F
.3d
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429,
431

(3d
C

ir.
1999).

W
hen

substantial
evidence

exists
to

support
the

A
U

’s
factual

findings,
this

C
ourt

m
ust

abide
by

the
A

U
’s

determ
inations.

Sykes
v.A

pfel,
228

F
.3d

259,
262

(3d
C

ir.
2000)

(citing
42

U
.S.§

405(g)).
A

t
the

adm
inistrative

level,
a

five-step
process

is
used

to
determ

ine
w

hether
an

applicant
is

entitled
to

benefits.
20

C
.F

.R
.§

404.1520,
4

16.920.
A

t
Step

O
ne,

the
A

U
determ

ines
w

hether
the

claim
ant

has
engaged

in
substantial

gainful
activity

since
the

onset
date

o
f

the
alleged

disability.
20

C
.F

.R
.§

404.1520(b),
416.920(b).

Ifnot,
the

A
U

m
oves

to
Step

T
w

o
to

determ
ine

if
the

claim
ant’s

alleged
im

pairm
ents

qualify
as

“severe.”
20

C
.F

.R
.§

404.1520(c),
4

16.920(c).
If

the
claim

anthas
a

severe
im

pairm
ent

or
im

pairm
ents,

the
A

U
inquires

at
Step

T
hree

as
to

w
hether

the
im

pairm
ent

or
im

pairm
ents

m
eet

or
equal

the
criteria

o
f

any
im

pairm
ent

found
in

the
L

isting
o
f

Im
pairm

ents.
20

C
.F

.R
.

P
art

404,
S

ubpart
P,

A
ppendix

1,P
art

A
.

If
so,

the
claim

ant
is

autom
atically

eligible
to

receive
benefits

and
the

analysis
ends;

ifnot,
the

A
U

m
oves

on
to

Step
F

our.
20

C
.F.R

.§
404.1520(d),

416.920(d).
A

t
S

tep
F

our,
the

A
U

decides
w

hether,
despite

any
severe

im
pairm

ent(s),
the

claim
antretains

the
R

esidual
F

unctional
C

apacity
(“R

F
C

”)
to

perform
past

relevant
w

ork.
20

C
.F

.R
.§

404.1520(e)-(f),
416.920(e)-

(f).
T

he
claim

ant
bears

the
burden

o
fproof

at
each

o
fthese

first
four

steps.
A

t
Step

F
ive,

the
burden

shifts
to

the
C

om
m

issioner
to

dem
onstrate

that
the

claim
ant

is
capable

o
f perform

ing
otherjobs

that
exist

in
significantnum

bers
in

the
national

econom
y

in
light

o
f the

claim
ant’s

age,
education,

w
ork

experience,
and

R
FC

.
20

C
.F

.R
.§

404.1520(g),
4

16.920(g);
see

P
oitlos

v.
C

om
m

‘ro
fSoc.

Sec.A
dm

in.,
474

F
.3d

88,
9

1-92
(3d

C
ir.

2007)
(citations

om
itted).

II.
F

actu
al

an
d

P
ro

ced
u

ral
B

ack
g
ro

u
n
d

M
r.

C
artagena

applied
for

a
period

o
f

disability,
D

IB
,

and
SSI

on
F

ebruary
10,

2006.
In

his
applications,

M
r.

C
artagena

claim
ed

that
he

is
entitled

to
D

IB
and

S
S

I
beginning

D
ecem

ber
14,

2002
because

o
fhis

diabetes.
H

is
claim

w
as

initially
denied

on
A

ugust
12,

2006
and

again
upon

reconsideration
on

June
8,

2007.
M

r.
C

artagena
then

filed
a

w
ritten

request
for

an
A

U
hearing

on
June

18,
2007.

T
hat

hearing
took

place
on

O
ctober

24,
2008

in
N

ew
ark,

N
ew

Jersey.
A

t
the

hearing,
M

r.
C

artagena
claim

ed
additional

im
pairm

ents,not
part

o
f

his
original

applications,
including

hypertension,
low

er
back

pain,
w

rist
fractures,

depression,
and

possible
substance

abuse.
A

fter
consulting

the
record

and
M

r.
C

artagena’s
testim

ony,
the

A
U

ultim
ately

determ
ined

that
M

r.
C

artagena
w

as
not

disabled.
T

he
A

U
recognized

that
M

r.
C

artagena
had

certain
im

pairm
ents,

but
also

found
that

he
had

the
residual

functional
capacity

(“R
F

C
”)

to
perform

light
w

ork
activity

lim
ited

to
sim

ple,
routine,

repetitive
job

tasks
in

a
low

stress
w

ork
environm

ent
w

ith
certain

other
social

and
environm

ental
lim

itations.
T

he
A

ppeal’s

2



C
ouncil

denied
M

r.
C

artagena’s
request

for
review

on
S

eptem
ber

8,
2010,

after
w

hich
he

filed
this

appeal.
M

r.
C

artagena
claim

s
that

the
A

U
’s

findings
regarding

his
R

F
C

as
explained

in
the

June
2,

2009
decision

are
not

supported
by

substantial
evidence

for
several

reasons
discussed

below
.

M
r.

C
artagena

raises
no

other
issues

concerning
any

o
f

the
A

U
’s

other
findings.

III.
L

egal
A

nalysis

A
T

he
A

U
’s

D
evelopm

ent
o
f

the
R

ecord
in

L
ight

o
f

M
r.

C
artagena’s

P
ro

Se
D

esignation
W

as
N

ot
E

rroneous.

M
r.

C
artagena

alleges
that

the
A

U
failed

to
develop

the
record

to
the

extent
required

w
hen

a
claim

ant
appears

p
ro

Se.
T

his
argum

ent
is

w
ithout

m
erit.’

W
here

a
claim

ant
appears

unrepresented,
the

A
U

has
a

duty
to

exercise
“a

heightened
level

o
f

care”
and

“assum
e

a
m

ore
active

role”
developing

the
record.

Sm
ith

v.H
arris,

644
F

.2d
985,

989
(3d

C
ir.

1981);
L

ivingston
v.

calfan
o
,

614
F

.2d
342,

344
(3d

C
ir.

1980).
T

he
T

hird
C

ircuit
“does

notprescribe
any

particular
procedures”

for
developing

the
p
ro

se
claim

ant’s
record,

but
there

are
several

accepted
steps

the
A

U
m

ay
take

to
fulfill

this
duty.

S
ee

e.g.
R

eefer
v.B

arn
hart

326
F

.3d
376,

380
(3d

C
ir.

2003)
(rem

anding
A

U
determ

ination
due

to
a

“w
holly

inadequate”
record).

M
ost

im
portantly,

the
A

U
should

insure
that

the
claim

ant
presents

a
com

plete
m

edical
history

as
required

by
statute.

See
20

C
.F

.R
.§

404.1512(d)
(“B

efore
w

e
m

ake
a

determ
ination

that
you

are
not

disabled,
w

e
w

ill
develop

your
com

plete
m

edical
history.

.
.“

);
M

oney
v.

B
arn

hart,
91

F.
A

pp’x
210

(3d
C

ir.
2004)

(finding
A

U
evaluated

enough
records

to
m

eet
standard

for
a

com
plete

m
edical

history);
R

eefer
326

F
.3d

at
376

(finding
A

U
could

have
m

et
duty

by
requesting

additional
m

edical
records).

T
o

com
plete

the
m

edical
history,

the
A

U
should

also
solicit

testim
ony

from
the

claim
ant

at
the

hearing.
S

ee
P

lum
m

er
v.A

pfel,
186

F
.3d

422,
434

(3d
C

ir.
1999)

(finding
A

U
could

have
m

et
duty

to
investigate

by
soliciting

m
ore

testim
ony

from
claim

ant);
M

oran
v. A

strue,
569

F
.3d

108,
114

(2d
C

ir.
2009)

(noting
it

w
as

“especially
im

portant”
for

the
A

U

‘M
r.

C
artagena

also
suggests

that
the

A
U

did
not

designate
him

as
a

p
ro

se
claim

ant
to

begin
w

ith,
yet

this
is

clearly
false.

T
he

A
U

began
the

hearing
by

clarifying
M

r.
C

artagena’s
right

to
attorney

representation.
(T

r.
31.)

M
r.

C
artagena

indicated
that

he
understood

his
right

and
expressed

his
desire

to
have

M
s.

R
am

os
represent

him
.

(T
r.

32.)
T

he
A

U
explained

that
M

s.
R

am
os

could
assist

as
a

non-attorney
representative

but
rem

inded
M

r.
C

artagena
that

“[s]he
is,

as
she’s

m
entioned,

Ijust
w

ant
the

record
to

be
clear,

not
an

attorney.”
Id.

T
he

A
U

then
clarified

M
r.

C
artagena’s

p
ro

se
designation

by
asking,

“[a]nd
you

w
ish

to
proceed

w
ithout

an
attorney?”

to
w

hich
M

r.
C

artagena
responded,

“Y
es.”

(T
r.

34.)
T

he
final

opinion
also

reflects
M

r.
C

artagena’s
p

ro
se

designation.
(T

r.
10.)

(“A
lthough

inform
ed

o
f

the
right

to
representation,

the
claim

ant
chose

to
appear

and
testify

w
ithout

the
assistance

o
f

an
attorney

or
other

representative.”)

3



to
help

pro
se

claim
ant

develop
testim

onial
record).

A
dditionally,

the
A

U
m

ay
leave

the
record

open
so

thatm
ore

m
edical

evidence
can

be
added

after
the

hearing.
Sanches

v.
C

om
m

‘ro
fSoc.

Sec.
271

F.
A

pp’x
230,

233
(3d

C
ir.

2008)
(holding

A
U

m
et

enhanced
duty

by
leaving

record
open);

M
athew

s
v. A

pfel,
239

F
.3d

589,
595

(3d
C

ir.
2001)

(declining
to

rem
and

w
here

A
U

kept record
open).

D
espite

the
A

U
’s

heightened
duty,

the
claim

antultim
ately

retains
the

burden
to

prove
he

or
she

is
disabled.

See
20

C
.F.R

.
404.1512.;

M
oney

91
F.

A
pp’x

210,
215.

M
r.

C
artagena

asserts
that

the
record

should
have

been
developed

further
concerning

his
tolerance

for
standing,w

alking,
sitting,

and
using

his
hands.

H
e

also
asserts

that
the

A
U

should
have

done
m

ore
to

investigate
his

ability
to

concentrate
and

focus,
given

his
eleventh

grade
education

and
enrollm

entin
special

education
classes.

Finally,
M

r.
C

artagena
argues

thatthe
record

should
have

been
developed

further
regarding

his
vision.

Y
et

for
each

ofthese
concerns,

the
A

U
consulted

num
erous

m
edical

records,
took

care
to

solicit
testim

ony
at

the
hearing,

and
offered

to
leave

the
record

open—
m

eeting
the

heightened
duty

to
develop

the
record

required
in

this
case.

1.
T

olerance
for

Standing/W
alking/Sitting:

T
he

A
U

consulted
several

m
edical

reports
and

elicited
directtestim

ony
from

M
r.

C
artagena

abouthis
ability

to
stand, w

alk,
and

sit.
T

he
A

U
discussed

a
general

m
edical

report
from

D
r.

B
ipin

Parikh,
M

D
,

w
hich

“did
not

indicate
that

claim
ant had

any
lim

itation
in

standing,
w

alking,
stooping,bending,

clim
bing,

or
using

his
hands.”

(T
r.

21.)
T

he
A

U
also

discussed
the

findings
ofa

consultative
exam

ination
by

D
r.

A
lexander

H
offm

an,
M

D
,

w
hich

concluded
that

M
r.

C
artagena

“had
a

slow
but

norm
al

gait
and

no
difficulty

getting
on

or
offthe

exam
ination

table.”
(T

r.
14.)

T
he

A
U

also
solicited

testim
ony

from
M

r.
C

artagena
at the

hearing
abouthis

ability
to

w
alk

(T
r.

47.)
(“w

hathappens
w

hen,
w

hen
you

w
alk

that
m

uch?”).

2.
T

olerance
for

U
sing

H
ands:

T
he

A
U

elicited
direct

testim
ony

from
M

r.
C

artagena
abouthis

ability
to

w
ork

w
ith

his
hands

and
also

consulted
num

erous
m

edical
reports

on
the

question.
A

t
the

hearing,
M

r.
C

artagena
explained

to
the

A
U

that
he

is
ham

pered
by

arthritis
but

can
w

rite
w

ith
his

righthand
and

squeeze
them

both
together

tolerably.
(T

r.
56.)

A
dditionally,

the
A

U
relied

on
the

findings
ofa

consultative
exam

ination
by

D
r.

A
nthony

J.
C

andela,
Ph.D

.,
w

hich
suggested

“good
functioning

of both
w

rists”.
T

he
A

U
also

relied
on

the
reports

from
D

r.
H

offm
an

and
D

r.
Parikh

w
hich

found
“a

good
result

from
treatm

ent
of

[M
r.

C
artagena’s]

right
w

rist
fracture”

and
“no

indication
that

[M
r.

C
artagena]

had
any

lim
itation.

.
.using

his
hands.”

(T
r.

21.)

3.
A

bility
to

C
oncentrate

and
Focus:

T
he

A
U

investigated
M

r.
C

artagena’s
ability

4



to
concentrate

and
focus

by
consulting

m
edical

records,
soliciting

direct
testim

ony,
and

keeping
the

record
open

so
that

additional
evidence

could
be

supplied
after

the
hearing.

T
he

A
U

consulted
D

r.
C

andela’s
report,

w
hich

diagnosed
“borderline

low
er

intellectual
functioning”,but

also
found

thatM
r.

C
artagena

could
“engage

in
the

activities
of daily

living”
and

had
“no

organic
m

ental
disorder”.

(T
r.

18.)
T

he
A

U
also

considered
D

r.
H

offm
an’s

report,
w

hich
found

“no
evidence

of organic
m

em
ory

loss.”
Id.

A
dditionally,

the
A

U
relied

on
an

assessm
ent

from
State

agency
consultant D

r.
Ira

G
ash,

w
hich

found
that

M
r.

C
artagena

w
as

generally
able

to
m

aintain
concentration,

pace,
and

persistence.
(T

r.
22.)

T
he

A
U

also
elicited

direct testim
ony

from
M

r.
C

artagena
at the

hearing.
(T

r.
63,66.)

T
he

A
U

understood
that

liver
dam

age
caused

by
diabetes

can
lead

to
problem

s
w

ith
fatigue

and
concentration,

so
he

also
asked

M
r.

C
artagena

about
his

liver
function.

(T
r.

58.)
Finally,

the
A

U
left

the
record

open
and

specifically
invited

additional
evidence

concerning
M

r.
C

artagena’s
ability

to
concentrate

and
focus.

(T
r.

71.)
(“I

w
antto

keep
the

record
open

and
I

w
ould

arrange
for

that
diagnosis

to
be

sentto
m

e.”)

4.
V

ision:
T

he
A

U
noted

thatM
r.

C
artagena

reported
episodes

ofblurred
vision

to
D

r.
H

offm
an,

w
ho

found
M

r.
C

artagena’s
vision

to
be

20/50
bilaterally

w
ithout

correction.
(T

r.
14.)

M
r.

C
artagena

never
m

entioned
vision

problem
s

in
his

applications
or

at the
hearing.

T
hough

the
A

U
did

not
take

specific
steps

to
develop

this
issue,

he
pressed

M
r.

C
artagena

to
explain

any
other

im
pairm

ents
that m

ightim
pact his

ability
to

w
ork,

and
M

r.
C

artagena
consistent

failed
to

m
ention

blurred
vision.

(T
r.

63)
(“A

re
there

other
questions

or
areas

thatyou
think

the
claim

ant
should

be
discussing

that
I’m

not
asking

about?”);
(T

r.
64.)

(“A
re

there
things

you
w

ant
to

tell
m

e
about

that
Ihave

notbeen
asking

you
about?”);

(T
r.

66.)
(“So

let m
e

just
ask

you,
ask

you
again,

ifthere
w

as
ajob

available
for

you
today.

.
.w

hy
is

itthatyou
w

ouldn’t be
able

to
do

it?”)
T

he
responses

to
these

questions
gave

the
A

U
no

indication
that

the
record

m
ightbe

incom
plete

on
the

question
ofvision,

suggesting
that the

issue
did

notrequire
additional

investigation.
S

ee
20

C
.F.R

.§
404.1527

(“[W
]hen

despite
efforts

to
obtain

additional
evidence

the
evidence

is
not

com
plete,

w
e

w
ill

m
ake

a
determ

ination
or

decision
based

on
the

evidence
w

e
have.”)

O
verall,

the
A

U
developed

a
record

thatw
as

com
plete

w
ith

num
erous

m
edical

reports,
M

r.
C

artagena
w

as
questioned

thoroughly,
and

the
record

w
as

left
open

so
that

additional
evidence

could
be

introduced
later.

T
hese

facts
indicate

that
the

A
U

m
ethis

duty
to

develop
the

record,
even

under
the

heightened
standard

that
applies

for
a

p
ro

se
claim

ant.
A

dditionally,
A

U
‘s

passivity
in

developing
the

record
w

ill
only

be
sufficient

forrem
and

or
reversal

w
hen

it has
clearly

prejudiced
the

5



claim
ant,

w
hich

is
not

apparent
here.

L
ivingston

614
F

.2d
at

345;
D

oinozik
v.

C
ohen,

413
F

.2d
5,

9
(3d

C
ir.

1969).
U

ltim
ately,

M
r.

C
artagena

retained
the

burden
to

prove
he

is
disabled.

S
ee

20
C

.F.R
.

404.1512.;
M

oney
91

F.
A

pp’x
210,

216
(finding

A
U

inquiry
sufficient

because
“[n]othing

else
indicate[d]

that
the

record
lacked

enough
data

for
the

A
U

to
m

ake
a

w
ell-inform

ed
decision.”)

B
.

T
he

A
U

’s
F

ailure
to

R
ely

on
B

oth
o
f

M
r.

C
artagena’s

G
lobal

A
ssessm

ent
F

unctioning
Scores

W
as

N
ot

E
rroneous.

M
r.

C
artagena

argues
that

the
A

U
im

properly
ignored

a
G

lobal
A

ssessm
ent

F
unctioning

(“G
A

F
”)

score
2

included
in

the
record,

but
this

argum
ent

fails
because

the
A

U
provided

adequate
justification

for
discounting

it.
W

hen
review

ing
m

edical
evidence,

the
A

U
m

ay
assess

credibility
and

assign
w

eight,
but

m
ust

“give
som

e
indication

o
fthe

evidence
that

he
rejects

and
his

reason[s]
for

discounting
that

evidence.”
F

argnoli
v.

M
assanari,

247
F

.3d
34,

43
(3d

C
ir.

2001);
A

dorno
v.

S
halala,

40
F

.3d
43,

48
(3d

C
ir.

1994);
C

otter
v.

H
arris,

642
F

.2d
700,

705
(3d

C
ir.

1981).
G

A
F

scores,
a

form
o
f

m
edical

evidence,
m

ay
be

rejected
or

discounted
under

the
sam

e
assessm

ents
o

f
w

eight
and

credibility,
so

long
as

those
assessm

ents
are

adequately
explained.

See
R

ios
v.

C
om

m
‘ro

fSoc.
Sec.,

444
F.

A
pp’x

532,
535

(3d
C

ir.
2011);

Sm
ith

v.
C

’o,nm
‘ro

f
Soc.

Sec.,
N

o.
10-468,

2010
W

L
4063347

(D
.N

.J.
O

ct.
15,

2010);
C

arpenter
v.

C
om

m
‘r

o
fSoc.

Sec., N
o.10-5762,

2012
W

E
194384

at
*4

(D
.N

.J.
Jan.

23,
2012)

(finding
that

A
U

did
not

err
by

ignoring
G

A
F

score
because

reasons
for

doing
so

w
ere

adequately
explained

and
based

on
the

record).
H

ere,
the

A
U

adequately
explained

his
reasons

for
relying

on
the

G
A

F
score

o
f

65
assigned

by
D

r.
C

andela
w

hile
discounting

an
alternative

G
A

F
score

o
f

40
assigned

by
M

iriam
P

erez,
a

social
w

orker.
F

irst,
the

A
U

pointed
out

that
M

s.
P

erez’s
report

w
as

inconsistent
w

ith
the

rest
o
f

the
record

because
it

em
phasized

M
r.

C
artagena’s

substance
abuse

rather
than

his
depression.

(T
r.

22.)
N

one
o

f
the

other
m

edical
reports

focused
on

substance
abuse,

and
the

A
U

ultim
ately

concluded
that

substance
abuse

did
not

result
in

a
disabling

lim
itation.

(T
r.

19,
22.)

T
his

inconsistency
w

as
a

legitim
ate

reason
for

discounting
the

G
A

F
score

o
f

40.
S

ee
20

C
.F

.R
.§

404.1535;
R

ios
444

F.
A

pp’x
532

at
533

(finding
A

U
did

not
err

by
only

using
G

A
F

score
that

accurately
reflected

claim
ants

sym
ptom

s);
C

arpenter
2012

W
E

194384
at

*
4

S
econd,

the
A

U
J

explained
how

the
G

A
F

score
o

f40
w

as
assigned

by
a

“nontreating
source”—

M
s.

P
erez,

w
ho

had
no

prior
history

o
f

treating
M

r.
C

artagena.
(T

r.
22;

E
xhibit

12F).
S

ince
the

reliability
o
fm

edical

2
T

he
G

A
F

score
is

a
calculation

endorsed
by

the
A

m
erican

P
sychiatric

A
ssociation

to
quantify

an
individuals

psychological,
social,

and
occupational

functioning
on

a
hypothetical

continuum
o
f

one
to

a
hundred.

S
ee

65
F

R
50746-01

at
50765.
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evidence
should

be
w

eighed
according

to
history

o
f

treatm
ent

w
ith

the
source,

discounting
the

low
er

G
A

F
score

for
this

reason
w

as
also

justified.
See

20
C

.F
.R

.§
404.1527(d)(2);

A
dorno

40
F

.3d
at

47;
M

ason
v.

S
halala,

994
F

.2d
1058,

1067
(3d

C
ir.

1993).
A

lso,
the

A
U

found
that

D
r.

C
andela’s

report
assigning

the
G

A
F

score
o
f

65
w

as
m

ore
consistent

w
ith

the
rest

o
f

the
record

and
w

as
supported

by
m

ore
m

edical
evidence.

S
ee

20
C

.F
.R

.§
404.1527;

R
ios

444
F.

A
pp’x

532
at

533
(finding

no
error

w
here

A
U

used
G

A
F

score
that

aligned
w

ith
her

“overall
judgm

ent”).
O

verall,
the

A
U

adequately
justified

the
greater

w
eight

he
assigned

to
the

G
A

F
score

o
f

65
such

that
M

r.
C

artagena’s
argum

ent
is

w
ithout

m
erit.

C
T

he
A

U
’s

F
ailure

to
C

om
ply

w
ith

the
H

earings,
A

ppeals
and

L
itigation

M
anual

W
as

N
ot

E
rroneous.

M
r.

C
artagena

argues
that

the
A

U
erred

by
failing

to
com

ply
w

ith
provisions

o
f

the
H

earing
A

ppeals
and

L
itigation

M
anual

(“H
A

L
L

E
X

”),
3

but
this

argum
ent

is
m

eritless
as

w
ell.

S
pecifically,

M
r.

C
artagena

argues
that

the
A

U
did

not
attach

an
appropriately

m
arked

E
xhibit

L
ist

to
his

decision
in

violation
o
f

H
A

L
L

E
X

1-2-1-20,
and

that
he

failed
to

hold
a

supplem
ental

hearing
on

the
question

o
f

substance
abuse

in
violation

o
f

H
A

L
L

E
X

-I-2-6-80.
T

he
T

hird
C

ircuit
has

stated
clearly

that
“H

A
L

L
E

X
provisions.

.
.lack

the
force

o
f

law
and

create
no

judicially
enforceable

rights.”
B

ordes
v.

C
oim

n
‘r

o
fSoc.

Sec.,
235

F.
A

pp’x
853,

859
(3d

C
ir.

2007)
(citing

S
chw

eiker
v.

H
ansen,

450
U

.S.
785

(1981)).
In

fact,
M

r.
C

artagena’s
ow

n
b

rief
cites

a
N

inth
C

ircuit
opinion

that
reached

the
sam

e
conclusion.

M
oore

v.A
pfel,

216
F

.3d
864,

868
(9th

C
ir.

2000)
(“H

A
L

L
E

X
is

a
purely

internal
m

anual
and

as
such

has
no

legal
force

and
is

not
binding.”)

(internal
citations

om
itted).

S
ince

the
m

anual
is

not
binding,

allegations
o

fnoncom
pliance

should
not

be
review

ed.
Id.

at
869

(citing
W

estern
R

adio
S

ervices
C

o.
v.

E
spy,

79
F

.3d
896,

900
(9th

C
ir.

1996)
(“w

e
w

ill
not

review
allegations

o
fnoncom

pliance
w

ith
an

agency
statem

ent
that

is
notbinding

on
the

agency.”))

E
T

he
A

U
’s

D
ecision

to
Ignore

a
P

ortion
o

f
the

V
ocational

E
xpert’s

T
estim

ony
W

as
N

ot
E

rroneous.

F
inally,

M
r.

C
artagena

claim
s

that
the

A
U

erroneously
ignored

portions
o

f
V

ocation
E

xpert
(“yE

”)
R

occo
M

eola’s
testim

ony,
but

this
argum

ent
also

fails.
In

disability
proceedings,

it
is

typical
for

the
A

U
to

present
a

V
E

w
ith

hypothetical
questions

that
ask

w
hether,

given
certain

assum
ptions

about
the

claim
ant’s

capabilities,
he

or
she

can
perform

jobs
that

are
available

in
the

national

“H
A

L
L

E
X

”
is

an
internal

m
anual

that
conveys

guiding
principles,

procedural
guidance,

and
inform

ation
to

the
Social

Security
O

ffice
of H

earings
and

A
ppeals

S
taff.S

ee
H

A
L

L
E

X
1-1-001.
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econom
y.

See
P

odedw
orny

v.
H

arris,
745

F.2d
210,

218
(3d

C
ir.

1984)
(review

ing
use

ofV
E

testim
ony

in
disability

proceedings).
T

hese
hypothetical

questions
m

ust
accurately

portray
the

nature
or

extent
ofthe

claim
ant’s

im
pairm

ent
as

contained
in

the
record.

See
W

allace
v.

Sec
o
fH

ealth
&

H
um

an
S

ervices,
722

F.2d
1150,

1155
(3d

C
ir.

1983).
C

hrupcala
v.H

eckler,
829

F.2d
1269,

1276
(3d

C
ir.

1987);
B

urns
v.

B
a
rn

h
a
rt,

312
F.3d

113,
123

(3d
C

ir.
2002).

Still,
the

A
U

is
notrequired

to
subm

it
to

the
V

E
every

im
pairm

ent
alleged

in
the

record,
only

those
that

have
been

credibly
established.

R
utherford

v.
B

arnhart,
399

F
.3d

546,
554

(3d
C

ir.
2005)

(“W
e

do
not

require
an

A
U

to
subm

it
to

the
vocational

expert
every

im
pairm

ent
alleged

by
a

claim
ant.

In
stead

..
.the

hypotheticals
posed

m
ust

accurately
portray

the
claim

ant’s
im

pairm
ents.”)

In
M

r.
C

artagena’s
case,

the
A

U
ignored

one
ofthe

hypothetical
questions

he
posed

to
the

yE
,

but
this

w
as

not
erroneous

because
the

question
included

an
im

pairm
entthat

the
A

U
deem

ed
not

credible.
T

he
second

hypothetical
differed

from
the

firstby
adding

that
“the

individual
w

as
lim

ited
in

concentration
and

focus
such

that
they

w
ould

need
to

take
unscheduled

breaks
ofindeterm

inate
length

during
the

course
ofan

eighthour
day.”

(T
r.

75.)
T

hese
additional

im
pairm

ents—
“lim

ited
concentration

and
focus”—

w
ere

not
found

credible,
and

an
explanation

for
that

finding
w

as
provided.

(T
r.

20-21.)
(“[a]fter

careful
consideration

ofthe
evidence

.
.

.the
claim

ant’s
statem

ents
concerning

the
intensity,

persistence
and

lim
iting

effects
ofthe

sym
ptom

s
are

not
credible

to
the

extent
they

are
inconsistent

w
ith

the
above

[R
FC

].”)
In

m
aking

this
credibility

determ
ination,

the
A

U
pointed

to
M

r.
C

artagena’s
activities

ofdaily
living,

and
specifically

to
the

report
of

State
agency

consultant
D

r.
G

ash,
w

ho
found

that
M

r.
C

artagena
could

“psychiatrically
m

aintain
concentration,pace,

and
persistence.”

(T
r.

22,273.)
Since

the
second

hypothetical
only

added
im

pairm
ents

reasonably
found

to
lack

credibility
based

on
the

record,the
A

U
did

not
err

by
disregarding

it.
R

utherford
399

F
.3d

546
at

555
(“W

e
hold

that
all

o
f

those
[additional

lim
itations]

w
ere

reasonably
discounted

by
the

A
U

,
so

that
the

hypotheticals
subm

itted
to

the
vocational

expert
included

all
of

the
lim

itations
credibly

established
by

the
record.”)

IV
.

C
onclusion

F
or

the
foregoing

reasons,
the

C
om

m
issioner’s

decision
is

A
F

F
IR

M
E

D
.

A
n

appropriate
O

rder
follow

s.

W
IL

L
IA

M
J

A
R

T
IN

I,
U

.S
.D

.J.

8


