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Customs Enforcement the Hssex County
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rssistant Secretary of ICE; Janet Napolitano, Secretary of the DHS;
and BEric Holder, United States Attorney General as the named pariy
ter referred toe as “Respondents” or the

action. For the reasons stated below, this
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ition for habeas relief will be denied bpecausc mandatory
devention pending completion of removal proceedings has been held
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I. BACKGROUND

Petitioner 1s a native and citizen of the Dominican Republic,
who  was  admitte into the United States as lawliul psrmanent
regident in May 1994. {Docket Entry Noe. 1, Pet. at € 15 He
admits that he was convicted on November 17, 2002, for possession

J N |

of cocaine with intent to distribute, for which he was sentenced to

R

five years probation. (Id. at © 17.) Petiticner violated his

probation and was sentenced to three years and nine months in
prison ICE picked Petiticner up from priscn upoen

letion of his gentence on Fepruary 1%, 2010 on the grounds

he was in the United States without being admitted or paroled under

graticn and Naticnality Act (“INAY) § 212(a) (&} (A} (1)

hat hig drug charges constituted grounds for removal under INA §§
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Gravbow ("Graybow Decl.”), Ex. A at 1-5{(Notice to Appeary, served on
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alsoc served Petitioner with a Notice of Custody

e

Determination, which informed him that ICE would continue to detain

during his removal proceedings. {Graybow Decl., Ex. A at ¢

- 3 o ¢ oty
on, zerved con Feb. 19, 20107 .
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retitioner first appeared before an immigration tudge (“I1J7)

A

at a master calendar hearing on February 25, 2010. He appeared pro

se and reguested an adjournment in order to find an attorney.
{Cravbow Decl., Ex. B (Wolf Decl.; % 5.} Thereafter, Petitioner
appeared ten mere times before an IJ and reguested adjournments for
various reasons. The Government jointly reguested an adjocurnment
ur of those occasions. In addition, on a separate occasion,

id

the Covernment was responsible for bringing Petitioner to court

pagt the scheduled time and the hearing had to be rescheduled.

.} Finally, at the merits hearing held on February 25,

2011, the IJ crdered Petitioner removed from the United States.

his right to appeal toe the Board of Immigration
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The Court has not been advised whether Petitioner has appealed

assume without deciding th the immigration
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judge’ g order of removal has not yet bpecome final. See 8 U.S.C. §
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ted the instant petition for writ
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corous pureuant 28 U.S5.C. § 2241 on January 3, Z0L1. {Doc
£ I
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appears that Petiticner ig arguing that his reguest should be

pecause: (1) proleonged detention without a hearing viclates
due process clause and the INA; and (2} under the ruie of

itutional avoidance”, § 1226{c) must be read not to authorize

1 -

prolonged mandatory detention  when o the individual  has a
"substantial” claim to relief from removal.

Respondents filed thelr answer to the petition on March 4,
2011 ts argue that the petition should be denied

because: retiticner’ s mandatory detention dees not violate due

srocess (or the TNA) because he has proleonged his detention Dby

g eleven centinuances to retain counsel and fight the

i

covernment ‘s effort to deport him; {2) nothing in §1226({(c)

it from being applied to an alien with a “substantial”

preciudes U

challence to removal; (2) Petitioner wrongly relies on the Supreme

=

Court’s decision in Zadvyvdas v. Davig, 533 U.8. 6

cnallenge his detention as Zadvydas applies to aliens who, unliike

-ivioner, have final removal orders but are unremovablie; and

ioner is being properly detained and therefore has no grounds
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II. DISCUSSION

A. Standard of Review

stated earlier, Petitioner brings this habeas action under

ME
SR ULS.C. § 2241 {c){3), which reguires that the petitioner show
rhat “he ig in custody in violation of the Constitution or laws or

treaties of the United States.” 28 U.8.C. § 2241{c} (3). The Court

ooy

wubiect  matter Jurisdictlon over this petltion because

- - ,; - S S 1
itg dJurigdiction at the time he

and because Petitioner asserts that his

detention is not statutorily authorized and 1is

constitutionally impermissible because it viclates due process.
A pro se pleading is held to less stringent standards than

more formal pleadings drafted by lawyers. See EHstelle v. Gamble,
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a®9 U.e. 97, 106 {19786); Haines v. Kerner, 4u4 U.

(1972). A pro se habeas petition and any supporting submissions

must be construed liberally and with a measure of tolerance. G5ee

i51 F.3d 118, 118 (34 Cir. 1998); Lewis v. Attorney

¥.24 714, 721-22 (34 Cir. 1989); United States v,

i

¥.ood 552, 555 {(3d Cir. 1969), cert. denjed, 3%9 U.

B. Relevant Statutory and Case Law Autheority
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Detitioner admits that he 1s being held pursuant to tie

or § 236i{c)
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mandatory detention statute under 8 U.5.C. § 122 .

This statute provides for the mandatory detentiocn,
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without pond while removal proceedings are pending, of Chose allens

enumerated categories of criminzal and othe

who Co

offenses Specifically, Title 8 of the United States Code, Saction

1276 stabtes:

§ 1226. Apprehension and detention of aliens

V Arrest, detention, and releas On a warrant
the Attorney General, an d“leﬁ may be ... detain
nding a decision on whether the alien is to be removed

om the United States. hycep; as provided in subsection

‘¢) and pending such decision, the Attorney General-

) may continue to detain the arrested allen;

for] may release the alien on-

(n) bond of at Jeast $1,500 with security
approved by, and containing conditions
prescribed by, the Attorney General; o
(B) conditional parocle....

[

(¢} Detention of criminal aliens.
(1) Custody. The Attorney CGeneral shall take into
custody any allen who
(A}  is inadmissible by reason of having

committed any offense covered 1In section
1182{a) (2) cof this titlie,

(B is deportable by reagon of having
committed any offense covered 1in section
1227 {a)(

2y (R (1i), (A)y(iiiy, (B, (C}) or ()
of this title

1 is deportable under section
1227ia) (2)(A) (i) of this title on the basis of
an offense for which the alien has Dbeen
sentenced to a term of imprisonment of
ileast 1 vyear, or

(D)} iz inadmissible under section
(3} (B) of this title or deportable
section 1227(a) (4} (B)Y of this citle,

wnen the alien is released, without regard to
whether %the alien 1is released on parocle,
supervised releasgse, oY pro >hation, and witho
rooard Lo whether the alien may be arrested
offense.

may releasc

imprisoned again foy the

[




of Title 18 that release of the alien from custody
ig necessary to provide protection to a witness, a
potential witness, a person Cccperatlmg' wilh an
igation into m“*or criminal a”tévi*y, oY an

invest

nediate family member or c¢lose associate of a
ness, potential wi t*ess, or person cooperating
1 such an investigaticn, and the alien satd SEs;

Attorney Generd‘ that the alien will not pose a
ger  to the safety of other persons or of
i likely to appear for any scheduled
& decisicn relating to such release
lace in accerdance with a procedure
lers the severity of the offens
the alien.

o

L discrebicnary and
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orher words, detention under § LS

L

reguires individualized bond hearings, while detention under §

1226 (¢} 1s mandatory and dees not provide for any bend hearing

Both provigions apply Lo “pre-removal-order detainees,” that is, to

iens who are in the midst of theilr removal proceedings and

Fhoae Al

whose removal corders have not become “final.” Section 1226 (a)

provides the Attorney General {or the DHS)' with the discretionary

authority to release an allen on bond or conditional parcle pending

compietion of removal proceedings. Under § 1225(a}, an alien may

ol where he can show, to the satisfaction of the DHS/ICE,

that he Is noct a risk or a danger to the community. 8 C.F.R.
5 Zhe.lic) (8) hogimilar standard applies pefore the Immigration
Judges and See Matbter of Guerra, 24 I1&N Dec 37, 38 {BIA




the mandatory detention statute, however,

courts are without Jjurisdiction to determine the of
- of an alien in removal proceedings subject to § U.85.C. F
2zeicy iy, such as by setring bond. 8 CTUFLUR §

zeph hearing

Zy Ay Dy {2408 . An alien may reguest a
pefore an immlgration judge Lo determine 1f the alien is properly

A W

mandatory custody provision, pursuant to Matter of
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inciuded in the
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22 I.& N. Dec, 7329 {(BTA 1999} and 8
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Once the removal order becomes “final,” the alien’s “removal
pericd”’ begins te run. Specifically, the “removal period” starts

on the latest of the following: (1) the date when the order of

hd b
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Lasued by an IJd becomes administratt ey fina (Ehat 1s

preal o BLA was either taken and vuled upen in the senge that the

such appeal simply expired};

o

appeal was denied, or the time to fil
removal order is Judicially reviewed and if a court
orders a stay of the removal, the date of the court’s final order;

{2} i1f the alien is detained or confined (except under an

Lo L ol

process), the date when the alien 1g released from

o

ement . See B U.5.C. § 1231ia; (1) (B).
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Under Section 1231{a} (1) {A}, the government has a 90-day
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b period 18 mandaltory, Section 1231i{a) (1) {c), however,
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may remain in detention during such extended period, if the

aCls Lo

= to prevent the alien’s removal subject to an order of

removal.” & U.s.C. 8§ 123i{aj (1l {c;. Moreovey, even after the
90 -day “removal perioed,” the government may further detain the

cnder & .8.C. § 1221{a) (6). However, the Supreme Court has

held that aliens may be detained undey §

1

to bring about that alien’s removal

from the United States.” Zacvydas v, Davis, 533 U.S5. 678, &89
(20071

Recognizing that its holding would lead to difficult judgment
calls in the courts, the Supreme Court “for the sake of uniform

administraticn 1in the federal courts” recognized a six-month

[

“presumptively reasonable pericd cof detention.” Id. at 700-01.

-1

However, after establishing this “presumptively reasonable period
of detention,” the Suprems Court stregsed that

after thig &s-month pericd, olnly if] the alien provides
reason Lo believe that there is no significan
& of removal in the reasonably foreseceable
e Government  must  respend  with  evidence
icient to reput that showing. And for detenticn Etc
remain reasconable, as the period of prior post-removal

y L7

confinement grows, what counts as  the ‘Vreas
foreseeable future” conversely would have to shrin
6-month presumption, of course, does not mean

» not removed must be released alfter gix
contrary, an alien may be held in cenfin

AR L

Fay
el
been determined that there 1s no si
£

of removal 1in the reascnably
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Moreover, noe languagese in Zadvydas excluded

operation of the tolling-like function enunciated in & U.5.C. &

r 1 his release upon expiraticn of six
months, See, e.g., Wang v. Carbone, No. 0%-2386 (JAP}, 2005 WL
2ERE6877 (D.N.J. Oct. 17, 200%5) {(calculating the presumptive period

ocoperation and relying on

1262 (D. Cclo. 2001} and Sango-Dema v,

Digtrict Director, 122 F. Supp.2d 213, 221 (D.Mass. 2000)

ither, the period affected by the alien’s actions 1s excluded from

Loy L.‘J.\

causing

the six-month presumptive periocd articuls

N T .
-telling.

Thus, “Zadvydas does not save an alien who fails to provide
regquested documentation te effectuate his removal. The reason is

setlf-evident: the detainee cannot convincingly argue that there is

ficant likelihood of removal 1in the reasonably foreseeable

.

ure 1F the detainee controls the clock. Pelich v, INGZ, 329

e i
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F.3d 1087, 1060 (gth Cir. 2003;
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C. The Issue of Mandatory Detention

asserts that his mandatory detention under §

T s ! T N e . . 4o . - e oy
J2E L due process  because 1t 1§ an  unreasonably

PO T - 1 e s . T,
He seeks o beond heaying Lo be released under




The Attorney General may release an alilen detained under §

only for narrow reasons not impliicated here. See & U.5.C.

mirther, an alien detained under § 1226(c) is not

.fforded a bond hearing before an IJ, whereas a noncriminal allen,

o detained under § 1226{a), is given such a heaving. See 8
U.s.C g izzedlar, (o). Consequently, Petitioner, as an a.ien

detained under § 1226 (¢}, does not have an copportunity to show that

he does not pose a danger to the community or a flight rigk to be

Stares Supreme Court held in Demore v.

U.S. 510 (2003, that mandatory defenticn under 8 U.S5.C. § 1226 (c)
during removal proceedings does not violate the protections
guarenteed under the Ceonstitution. In Demore, & lawful permanant
vresident filed a habeas petition challenging the no-bail provision
of & 1226(c), pursuant to which he had been held for six months
during the pendency of removal proceedings against him. The
Supreme Court held that detention of lawful permanent residents

~ing removal proceedings is constitutionally permissible, even

b -

o}
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when Uhere has been no finding

NN .
aeten

4 \ 3 . ey ew T AL - ~ - b P e
LOn pending removad Seyves Lo purpose of

preventing deportable criminal aliens from fleeing prior to or

B

thelr removal proceedings, thus increasing thelr chance

Aurin

1f ordered removed, the allens will be successfully removed.”

5 g

However, the Supreme Court’s holding in Demore, as ncted in

Madrane v. Hogan, 520 F. Supp.2d 654 {(M.D. Pa. 2007,

bt
[

.grounded in repeated reference to the anticipated brevity that

final order remcval proceedings are expected fo take in the

pre

yre, bhe Suprems Court

ordinary course.” id. at 664. in
recognized that § 1226 (c¢) was intended only to govern “detention of

aliens pending their removal proceedings,”

deportable

ich the Court stressed typically “lasts roughly a month and a

nalf? in the wvast majority of cases in which 1t 1s invoked, and

t five months in the minority of caseg in which the alien
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U.s.

chooses to appeal” his removal order to the BIA.

{emphasis in original)
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D. Petitioner Is Not Entitled to Release from Detention
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shough Petitc asg ordered removed by the IJ on February 25,

icner w
2003, the Court has not been advised whether Petitioner has
to the BIA and if sc¢, whether that appeal 1is stil

(e

Therefore, as stated above, the Court will assume wibhout

deciding that the immigration judge’'s order of removal has not yet

U.5.C, § 1iclta) (47 (B} {stating fhat order of

b e = = £
becomne final. See 8 U.S o
PR, X - ~ 4 —~ 7 P o } - £
remoy pecomes final upon alfirmance by on of
- 1 - : % T N L S, R S s Py
rime to seek review by the BIA). As guch, this Court conciudes

that the United States Supreme Court’s holding in Demore forecioses

oney's constituticnal challenge to his continued mandatory

eratus of aliens whe have committed crimes is

The custodial
governed by 8 U.5.C. § 1226 (INA § 236) . Section 1226{a) gives the
~torney General discretion toe arrest and detain an aiien pending

i
Ei Y W SR

removal preoceedings and to release the alien on bond. Section
1226 {p) gives the Attorney General discretilon to revoke a bond or

§ 1226 (a). By contrast, however, § 1226(c] reguires

with certain enumerated criminal convictions be
detained pending removal proceedings. In particular, § 122&6{c)
provides for the detention of criminal aliens who are “deportable
of having committed any offense covered in (8 U.5.C. §

FEaaOn

bk
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Here, Pevitionery does not challenge the determination that nis




detentvicn is governed by 8 U.S.C. § 1226/(c) (1) (B}

= P oy e
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ien convicted of an aggravated felony whose removal proceedings

CnVicU

AR

are not vet final.® As gtated in the previous section of this

the Supreme Court has held that the detention of an allien

LU S8 &t

I to the no-bail provision under § 1226 (c) does not viclate

Fifth Amendment. supra. The Supreme

; R R T T T
Que process unaery o

its “longstanding view that the Govern

o b o A
Lours Yreal

Sty oot
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11y detain deportable aliens during the limited perio
necessayy for their removal proceedings.” Id. at 526. The
concliuded that the mandatory detentilon provisicn under § 1226(c¢)

-he government'’s legitimate purpose of preventing aliens

o
1
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foand

ceing before the removal proceedings are Compi

such detention would be limited to a finite per:od of

for completion of removal proceedings. id. at

The Supreme Court, however, did not set a temporal time Iimit

on  the detention of an alien pending removal proceedings,
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., the government may detaln an.
ion 12314{a; :’6‘prow‘ desg
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acknowledging that detention under § 1226(c) was typically short
in duration. Id. at 527-28 l(distinguishing its dec

to detention under § 1231, by emphasizing

1226ic) had an cobvious termination point
and ‘inement was generally brief) . See also Contant
352 red., Appx. 592, 6£%4 {(3d Cir. 2009 (where a
on

preremoval-order petitioner is being detained pending a decision

hether he is to he removed from the United States, there is n

2D

indication tha itioner cannct be deported te his country of

in following an unfavorable removability decision).

FNVYT Y
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there may ke legitimate concerns thnat due

process necessitates an individualized custody evaluation for
aliens who have been in detention pending lengthy removal
proceedings, the Government is not obligated under the Due Process

b=

Clause “to employ the least burdensome means Cc accomplish its

A

&Y Demore, 538 U.5. at

goal” dn Ydealing with deportable al

Y

en detained for approximately

F‘

In this case, Petiticner has be
eleven menths. It appears, and Petitioner does not dispute, that
those eleven months, he requested and received several
ally, he requested eleven adiocurnments of

or ey
i

; o

the IJ. Though the government al
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several adiocurnments, none o the adicurnments were for

m

most of the occasions when Respondents
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longer than one week and ©
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reguested an adiournment, Petitioner also scught an adjournment for

A

longer time than tfhe Government was regquesting.

irther, Petitloner does not allege any incordinate delays by
tne  DHS/ICE Any delays in his proceedings ware caused

by Petitioner himself reguesting continuances.

his Court finds that Petitloner hag falled tc state

ioiation of federal gstatutory or constitutional law respecting

hie mandatory detenticon pending removal proceedings. Therefore,

ion seeking release from detention must be di

Yo the extent Petitioner is arguing that § 12246 (¢} does not
apply to those individuals whe have a “substantial challenge

against removability”, 1t is unclear as to the relevance that

argument would have in this case. Petitioner does not allege that
he even has a “gsubstantial challenge” to his removability and it

dees not appear from the record that he reguest a Joseph hearing.
That leaves only the issue of bond hearings, which are

inapplicable to aliens like Petitioner, detained under Section

{c}. 1In addition, the Supreme Court observed in Demore v. Kim




rhat the fact of the prolonged detenticn does not entitie an alien
o individualized bond hearings 1f the alien “himself had requested
a oontinuvance

peritioner’ g

ig without merit and will be denied.

E. Case Law Relied Upon by Petiticner

o

o

o
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The Court’s discugsion would net be complete 1f the Court

overliceoked the immigration cases invoked by Petitioner. Firs

-5 reliance on Zadvyvdas and Ngo v. INS, 182 ¥.3d 39C¢ (3d

Cir. 1999) is misplaced because these cases involved individuals

who nad final orders of removal but whose removal could not be

ag stated above, Petitioner is a pre-removal
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order alien subject to the mandatory detention provision under §

no indication that Petitioner cannot be

0

re i

i

s { oot [Ead! ~ —
1z26{cy . Thus, Che

deported to his country of origin following entry of a final

removal orvder. See Demore v, Kim, 538 U.S. at 528; Contant, 3252

Fed. Appx. at 6%4. Moreover, Petitioner hag failed to demonstrate

chat hi detention hag been unreasonably prolcnged by the

(IR AT=RN nis

GCovernment Lo ‘justify a bond hearing.
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Petiticner also cites the following case law, which held that
prolonged mandatory detenticon under § 1226{c¢) ralses gerious
v. Willie, 430 F.3d 1241, 1242 (¢

Den’'t of Homeland Security, 535

948 [9th Cir. 2008); Ly v. Hapsen, 251 F.3d 253, 271-7Z




crh Cir. 2003, Akincla v. Weber, 2010 WL 376603 {(D.N.J. January

4, 665 {M.D. Pa.

93

26 2010 ; Madrane v. Hegan, 520 F.Supp.2d ¢

Deckey, 644 ¥.Supp.2d 535, 539 (M.2.Pa. 20097 ;

v, 1.8, Dep’'t of Homeland Security, 2008 WL 258380¢%,

st %1 {M.0.Pa. November 25, 2008); Ocegelin v. Dist. Diyr. For JCH,

at *3 [(M.D.Pa. 2009); Wilkis wv. U.S5. Dep’'t of

5008 Senokeo v. Hogan, 67¢ F.Supp.2d 116, 123 (D.Mass. 2003} ;

Rourouignon v. MacDonald, 667 F.Supp.2d 175, 182-83 (D.¥Mass. 2008 ;

ler v. Qonzales, 2005 WL 818614, at *5 (D.Conn. April 8, Z005) ;

786 F.Supp. 2d 842, 846-47 (E.D. Mich. 2003); and

174 F.Supp. 2d 551, 55%-62 {(E.D. Mich. 200%

However, Petitioner declines to refer te the Third Circuilt’'s ruling

which hetd that an alien’s lengthy pre-removal order

detention was not indefinite, and thus, not in violaticn of due

o

Drocess.

3

Tndeed, Petitioner doeg not face permanent detenticn like the

2liens in Zadvydas and Ly. Much to the contrary, Petiticner doesg

rhat he cannot abbtain his release o the Dominican

therefore, he does not facs the prospect

Moreover, in all of the cases cibed by

Petitioner, the petitioners had been detained for a period of time

tly longer than Petitioner in this instance or contained

LaCarn

e
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roumstances not pregent here. Sce, £.49.




1241 {two vears and eight wmonths); Casas-Castrillon, 535 F.3d 942

oLV

{(seven vears;); Ly, 351 F.3d 263 (eighteen months); Akinola, 2010 WL

376603 (two vears); Madrane, 520 F.Supp.2d 654 (twenty wmoenths);

I

Pimentel, 2008 WL 2592806 {three vears); Cccelin v. Dist.

2008 Wi

ighteen months) ;

hiteen months) . None of these cases are binding on this
curt, and this Court, respectfully, deoes not find them persuasive
in any event

T osum, thig Court does not find any basis in the instant casge
to depart from the expresgs reguirement of mandatory detention under

e

226{c), as upheld in Demore v. Kim. Therefore, Petitioner’s

R

application for habeas relief from mandatory detention and his
request for a bond hearing are dismissed without prejudice te his
bringing & new action should he bpe able to demonstrate
circumstances of indefinite detention and inordinate delays

perpetuated by the Government.

IT. CONCLUSION

1

Based wupon the foregeing, the habeas petition sgeeking

r's release from detention pursuant to a boend hearing

pending a final order of remcoval is dismigsed without prejudice.
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