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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MILLIPORE CORPORATION , et al.
Civil Action No. 11-1453(ES)
Plaintiff s,
V.

W.L. GORE ASSOCIATES, INC,, : OPINION

Defendant.

SALAS, DISTRICT JUDGE

Presentlybefore the Court is the partie€quest for claim constructiorthe Court held a
Markman hearing onSeptember 142012 This @inion addresses the proper construction of the
disputed claim tens. The Court has jurisdiction pursuant to 28 U.S.C. 88 1331 and 1338.

l. Background

Plaintiffs Millipore Corporation, Millipore AB and Millipore SAScollectively the
“Plaintiffs’” or “Millipore™) bring this action agains¥W.L. Gore Associates, In¢:Defendant” or
“Gore) for patent infringementand breach of contract(See generally D.E. No.1, Complaint
(“Compl.”)). On August 24, 2004, the United States Patent and Trademark Office (“USPTQ”)
issued United States Patent No. 6,779,575 (the “575 Patent”). (Compl. T 8). On March 30,
2010, the USPTQeissuedthe ‘575 Patent as United States Reissue No. RE41,169 (the “169

Reissu&’ collectively with the ‘5B Patent (the “Patents’) Millipore acquired the rights to the

! The Court notes that Claims 1 throug@jh are identical in both the ‘575 Patent and ‘169 Reissue.e&se of
reference, the Court will cite to the ‘169 Reissue unless the languéays Bétween the two patents.
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‘575 Patent through a merger with the NovaSeptum AB, NovAseptic AB and NovASeptic
America, Inc(the “NovAseptic Companies”).Id. 1 34, 38¥

The ‘575 Patent and the ‘169 Reissue “disclose[ | and claim [ ] a sealing apgbance
mechanically sealing hollowhoses or elastic material.”(Compl. § 13. The “Sealing
Appliance” was invented to assist irsatisfying all of the requirements for contaminaticee
transport’of sample containerSyhich are filled with a mediuhand then taken to a laboratory
for analysis. ‘169 Reissuel:5560). The Sealing Appliance “is intended for contamination
free sealing and cutting of hoses that [connect a] conveying meansllga}ing vessels which
are connected to the process container, so that the collecting vessels, aftéillégingth a
medium from the process container, can be moved without any risk of contamination to a
laboratory for analysier sampling of the medium.”Id. at1:32-42).

The Sealing Appliance achieves a clean separation. Specifically, the hose that connects
the vessel containing the beverage and the sample container is placed between thehaws of t
Sealing Appliance (‘169 Reissue, 4:562). When actuatedhe Sealing Appliance uses straight
bars (located on the upper jaw) to reinforce the sealing of the &ioddp fix a sleeve on the
hose, and a cutting means, which has a substantially straight cutting edge, to codiiega
indication in the hose and sleews the necessary separatiomd. )

Generally, Millipore allegeghat Gore is making, using, selling, offering to sell or
importing sealing devices that infringe upon the ‘575 Patent and ‘169 Reissampl({ 14).

Millipore filed the instant Complaifiton March 15, 2011, and moved simultaneously for a

2 Prior to the instant litigation, on October 28, 2005, the NovAseptic Cdewmpfiled a complaint against Amesil
Inc. to enforce the ‘575 Patent. (Compl. 1 15). The NovAseptic Comparggsdilhat Amesil infringethe ‘575
Patentby manufacturing and selling a cutting and crimping devidel). ( The parties to that action utately
settled the matter and entered into a settlement agreement in Febroar(ti20“Settlement Agreement”).ld( 1
16). Gore later acquired Amesil and continued its busingédsy 27).

% Millipore’s Complaint contains two causes of action. In Count I, Milépalleges that Gore is making, using,
selling, offering for sale, or importing into the United States wiefica a crimping device that has infringed and is
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preliminary injunction. $ee D.E. Nos. 1 and 4). The Court denied the request for a preliminary
injunction on November 9, 2011. (D.E. No. 34).

Pursuant td_ocal Patent Rule 4.3 ndOctober 19, 2011, the parties submitted their joint
claim construction and prehearing statement. (Nd=.32 “Joint Claim Construction Br.”) On
Decemberl5, 2011, the parties filed their openiMgarkman briefs and related declarations and
attachments (D.E.No. 38, “GoreOpening’; D.E.No. 39 ‘Millipore Opening”). On Februarg,
2012, the parties filed their responsive briefs. (INB. 42 “Gore Response D.E. No. 43
“Millipore Responsg. On September 142012, the Court held Markman hearing to facilitate
the Court’s construction of the disputed claim terms.

Il. Legal Standard

Claim construction is a matter #w to be determined solely by the courhillips v.
AWH Corp., 415 F.3d 1303, 1312, 138Bed.Cir. 2005). “It is a bedrock principle of patent law
that the claims of a patent define the invention to which the patentee is entitledhtht rig
exclude.” Id. (quotations omitted).In construing the terms of a patent, a court should look first
to the language of the claim itsel¥itronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582
(Fed. Cir. 1996). The terms in the claim “are generally given theidinary and customary
meaning.” Id. “[T]he ordinary and customary meaning of a claim term is the meaning that the
term would have to a person of ordinary skill in the art in question at the time of theanyenti
i.e., as of the effective filing datef the patent application.Phillips, 415 F.3d at 1313A court
“must look at the ordinary meaning in the context of the written description and theypi@sec
history.” Medrad, Inc. v. MRI Devices Corp., 401 F.3d 1313, 1319 (Fe@ir. 2005). The cout

should turn to “those sources available to the public that show what a person of skilarh the

infringing one or more claims of the '575 Patent and '169 Reissue. (C8ifngb46). In Count II, Millipore
alleges that Gore breached the Settlement Agreement by making, uding, sdfering for sale or importing
crimping devices that infringe the Patents. (Id.  55).
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would have understood disputed claim language to meambva/Pure Water, Inc. v. Safari
Water Filtration Sys., Inc., 381 F.3d 1111, 1116 (Fedir. 2009.

To this end, the court should first examine the intrinsic reedh@ patent itself,
including the claims, the specification, and the prosecution histdityonics, 90 F.3d at 1582
(citing Markman v. Westview Instruments, Inc., 52 F.3d 967, 979 (Fed. Cir. 19%5) The
specification “acts as a dictionary when it expressly defines terms usesl gtaims or when it
defines terms by implication.’ld. Indeed, the Federal Circuit expla that the specification is
“usually . . . dispositive . [and] the single best guiddor] the meaning of a disputed tefin.
Phillips, 415 F.3d at 1315 (quotingtronics, 90 F.3d at 1582)lt is “entirely appropriate for a
court, when conducting claim construction, to rely heavily on the written descripggion f
guidance as to the meaning of the claim$d: at 1317. The specification is also an important
guide in claim constructiobecauset may contain “an intentional disclaimer, or disavowal, of
claim scope by the inventorfd. at 1316.

Additionally, the courtshould consult the patést prosecution historypbecauseit
“provides evidence of how th&JEPTQ and the inventor understood the patenitd. at 1317.
The prosecution history is the complete record of the proceedings befotdSEEO and
includes the par art cited by the patentee during examination of the patdntMoreover, the
prosecution history “can often inform the meaning of the claim languagerbgratrating how
the inventor understood the invention and whether the inventor limited the invention in the
course of prosecution, making the claim scope narrower than it would othdreziseld.
Indeed, the Federal Circuit has repeatedly emphasized the need to consolse¢batmn history
to “exclude any interpretation that was disclaimed duprosecution.” Chimie v. PPG Indus.,,

402 F.3d 1371, 1384 (Fe@ir. 2005) (quotationsmitted)



A district court may also examine extrinsic eviderdée., “all evidence external to the
patent and prosecution historyMarkman, 52 F.3d at 980see also Phillips, 415 F.3d at 1317
18 (‘[The Federal Circuit] hg] authorized district courts to rely on extrinsic evidence ).
Extrinsicevidence consists of testimony by the inventor or by experts, dictionaries, amnskse
Markman, 52 F.3d at 980.In particular, a court may find reference to technical dictionaries
useful “in determining the meaning of particular terminology ” Phillips, 415 F.3d at 1318.
However, extrinsic evidence is “less significant than the intrinsic record terndi@ing the
legally operative meaning afisputedclaim language.”C.R. Bard, Inc. v. U.S. Surgical Corp.,
388 F.3d 858, 862 (Fe@.ir. 2004) (quotation omitted).
[I. The Disputed Claim Terms

A. Reference Characterdn Claim Language

As an initial matter, Millipore ath Gore disagreas towhetherthe Courtshould include
the reference characters noted in the claims when they appear within theéddrenconstrued.
Nonethelesshe partiesagreethat the reference characters have no special effect on claim scope.
(Millipore Openingpassim; Gore Response 5)Accordingly, the Court will not consider them
in its analysis. &r completenes$ioweverthe Court willleavethe reference charactarswhen
referencing the disputed terrhs

B. *“cutting means (13)”
The term “cutting means (13)” appears in Claird3 df the ‘169 Reissue and the ‘575

Patent and in Claim 31 of the ‘169 Reissue. Gore contends that the Counbheaalstrue this

term because Claim 1 defines the structure, function and location of the cutting. n{&ore

* The Court notes that the parties also disagree aboethethe jury should be instructed to ignore the reference
characters. The Court decided at oral argument that this issue is propedyataisen limine stage. The Court's
decision to include the reference numbers in this opinion will have nanean that issue. T¢anscript dated
September 14, 2012 (“Tr.”) 18:9 to 11).



Opening 2930). Millipore assertthatthe phrase should be construed as “a means that makes a
cutting indication in the sleeve and the hose to allow a sealing cutting of thé livskipore
Opening 13). In support, Millipore argues that the proposed construction is supported by the
language of the claims and specificatiord.)(

The Court agrees with Gore and finds thattdren, “cutting means (13) does not need
to be construetiecause the plain and ordinary meaning of the termparant The Court bases
its ruling on the plain language of the claimMoreover, the Court finds thatlillipore’s
proposed construction does not improve over the “reamilyarent” meaning of the term.
Phillips, 415 F.3d at 1314 [ti some cases, the ordinary meaning of claim language as
understood by a person of skill in the art may be readily apparent even to lay, jaddeclaim
corstruction in such cases involves little more than the application of the widelptedce
meaning of commonly understood wotgigcitation omitted).

First, Claim 1of the ‘575 Patent and the ‘16®issueandClaim 31 of the ‘169Reissue
define thestructure of theuttingmeansas the “form of a substantially straight cutting edge (15)
which projects to a greater extenauththe projecting end of said at least one bar (11L69(
Reissue, 4:61 to 64, 8:18 to)21Second, Claim Mefines the function ofhe cutting means
indicating that it fnakesa cutting indication (14) in the sleeve (4) and the hose (2) to allow a
seaing cutting of thehose” and Claim 31 states that the cutting means “makes a cutting
indication (14) in the sealing means (3) and the hose (2) to allow a sealimg @itthe hose
(2).” (Id. 4:59 to 61, 8:16 to 18)Finally, Claim 1 of the ‘169 Reissuand ‘575 Patenand
Claim 31 of the ‘169 Reissudefine the location of theutting meanssbeinglocated on one of

the jaws. Kd. 4:56 to 57, 8:13 to 24



Millipore’s proposed construction effectively mirrors the language ajrsatiforth in the
clams. (‘169 Reissue, 4:59 to 61). Importantly, it would disoadenthe language of the
claims by ignoring the claiedlanguage in Claim 3bf the ‘169 Reissue. Therefore, the Court
declines to adopt Millipore’s proposed construction and finds thaethedoes noneed tobe
construedecause the plain and ordinary meaning is “readily apparent

C. “cutting indication (14)”

“Cutting indication”is found in Claims 1 and 2 of the ‘575 Patent #m&169 Reissue
and Claim 31 of the ‘169 Reissudilli pore contends that the “cutting indication (14)” should
mean “an indication allowing a sealed cutting of the hose either directly at théhgéncetting
indication is made or at an optional point of time after that using manual or meadhzending
backand forth until the sleeve is divided by fatigue fracture.” (Millipore Openiy 7 Gore
contends that the term should means “a partial or full cut.” (Gore Opening 22). The Court
adopts Gore’s proposed definition and construes the claim tertting indication (14)to mean
“a partial or full cut.” (Gore Opening 22). The Court bases its rulinthetanguage in the
claims,specification and prosecution history.

Millipore argues that the plain language of the claims do not limit the cuttincatiah
to a particular form. I¢. at 8). Millipore contendthatthe cutting indication could be a recess, a
groove or other deformation of the hose so long as it allows a sealing cuttinghoistheld.).
Therefore, Millipore argues that the cuttimglicationis not necessarily a cutld(). Instead, the
cutting indicationmust only indent enough to allow a sealing cutting of the hoséd.). (
Millipore also contends that the patentee acted as its own lexicographdtimy feth details

about the cutting indication in the specification. (Tr. 44:4 to 13).



Gore argues that Millipore’s proposed construction reads out the term “cuttingre (G
Opening 22). Gore also contends that it adds ambiguity by using undefined termassuch
“optional point of time,” “manual or mechanical bending back and forth,” and “fatigukifeat
(Id. at 23). Gore relies upon the specification and the prosecution history to suppapdased
construction Gore argues that the cutting indication must involve some cutting and should be
distinguished from crimping, i.e. a mere indentation. Gore relies upon FigurasbdB of the
‘169 Reissue talemonstrate that the cutting indication is substantial enough that it results in
either a partial or a full cut adhehose. (Gore Opening 23};’169 Reissue3:6163). Gore also
argues that the prosecution history demonstrates that the NovAseptic Canpateestood that
a cutting indication requires the ability to make an actual cut and requorestiman compressing
and deforming. (Gore Opening 24).

The Court agrees with Gore and finds that Millipore’s proposed construction effgctive
reads out the word “cutting” from the termThe language of the claims and specification
demonstrate that the patentee sought stirdjuish between a “cut” and“aecess or groové
For example, Claims 1 and 31 utilize the term “crimp” and “indentation” as distimggiifrom
the cutting indication. (‘169 Reissue 4:47, 4:54, 8:3, 8:9). In Claim 1, the patentee describes
how the “javs crimp the sealing means against the hose to seal the same” and how the jaws make
an ‘indentation” when “at least one of the jaws is moving towards the other jawd.) (
(emphasis added). This is distinguishable from the language of Claim 1 describingehow t
cutting means makes“autting indication’. (Id. 4:57 to 59). If the cutting indication is merely a
crimp, recess, impression or indentation as Millipargues the Court finds thathe patentee

would have utilized the term “crimp” or “indentation” as it did in other parts of thmslai



Figures 5A and 5B in the specificatiaof the ‘169 Reissue also demonstrate the
patentee’s intent to distinguish between an indentatmimp or recessand the cutting
indication. In the figures, there asdear delineation between an indentation at reference number
12 and the cutting indication at reference number @Ace again, Millipore has not adequately
explained why the patentee chose to describe the cutting indication diffetbati the
indentation if the two were meant to be synonymous.
The Court also finds that thianguage in thepecificationsupports the Court’s finding
stating in relevant part, that
The cutting indication 14 mentioned above is preferably such that
the sleeve 4 and the ho&eare not cut or broken directly when
sealing by means of the appliance 1, such as shown in FIG. 5A, but
at an optional point of time after that. Then the sleeve 4 and the
hose 2 are separated along the cutting indication 14 by manual or
mechanical bendg back and forth, until the sleeve is divided by
fatigue fracture, as shown in FIG. 5B. Naturally, nothing prevents
the sleeve 4 and the hose 2 from being separated along the cutting
indication 14 directly in connection with the actual sealing.

(‘169 Reissue, 3:53-63).

While the specification states that it is preferable that “the sleeve 4 and the hese® ar
cut or broken directly it also states that the sleeve and hose can be “separated along the cutting
indication 14 by manual or mechanical bending back and forti’ (Id. at 3:54 to 55,3:57 to
59). The specificatiorsuggestghat the cutting indication must be more than the indentation,
groove or recess Milliporargues it is Millipore did not articulate to the Court how the sleeve
and hose could be separated by manual or mechanical bending back and forth if theod was

some form of partial cut.Millipore merely states that there must be “enough of an impression

into the sleeve ... so that at an optional point in time later you can bend back arashébitthwill



come about.” (Tr. 50:24 to 51:3). The Court declines to adopt such a broad reading of the
specification.

The next sentence in the specification further supports this Caant'struction The
specificationstates that even though the hose can be separated mantiatithing prevents the
sleeve 4 and the hose 2 from being separated along the cutting indication 14 drectly
comection with the actual sealirig.('169 Reissue, $1-63) Millipore was unable to explain
to the Court how a separation could occur in connection with the sealing if the cuttingiamdica
did not make a “cut.” (Tr. 51:19 to 52:2). Instead, Millipore argued that this language in th
specification was included to cover the possibility of a detnat directly severs. I1d)). The
Court finds no support in the claim or specification language for Millipore’s asserfThe
specification does not indicate any scenario where the “cutting indicationgiiely a “groove”
or an “indentation.” Instead, the plain language of the claim and the guidance from the
specification lead thi€ourtto conclude that theeparatiorcontemplated by the Patentsust
eitherbea “partial or fullcut.” If nothing exists to prevent the sleeve and hose from sepgratin
along the cutting indication, the Court cannot envision, nor could Millipore explain, how the
cutting indication is not a “partial or full cut.”

The Court notes that the specificatiexplains that Figures 5A and 5B “are side views
which show the sealed hose, partially cut open, in a position after sealing and in a pfteition a
completed cutting of the hose.” (‘169 Reissue, 2:32 to 34). While Millipore sitigaiethe term
“partially cut open” is a term of art usedly to describe the cross section&w of thefigures,
the Court finds no support in the specification for this argument. (Millipore Resporige 9

44:22 to 46:8). Instead, the Court finds that the description of Figures 5A and 5B are furthe
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support thathe cutting indicatioomustbe substantial enough to result in a partial or full cut and
not merely an indentation.

Finally, the prosecution historglso supports the Court’s constructidn. the applicants
response to the USPTO dated December 4, 2000 (the “Respomse’@pplicah sought to
distinguish “cutting”from the act of “crimpingy based on the prior art PPfaff and Owens. (See
D.E. No. 381, Declaration of Christopher J. Burrell (“Burrell Decl.”), Ex. IThe applicant
statedthat“[t|he present, nombvious invention.. makes a sealing crimp on a metal sleeve 4 on
either side of a cutting means whistvers the metal sleeve into two, separated, end sealed
sections.” [d. at 4) (emphasis added). Thpplicantwent on to stat¢hatits invention for a
sealing appliances distinguished fronPfaff becausePfaff has“no cutting means whatsoever
(Id.). Instead the patentee argued tHefaff contemplated a “ridge portion 34 for compressing
and deforming.” I@d.). Importantly, theapplicantnoted that “[i]f ridge portior84 in fact had a
cutting ability it wouldsever the clip member 16 rather than merely compressing and deforming
it...” (1d.). Theapplicantmade clear in the Response that the cutting means (vadsalotedn
Claims 1 and 31makes the cutting indicatigfil69 Reissue, 4:57 to 59, 8:13 to)L6eversthe
metal sleeve. Thapplicantwent on to define “cutting functionality” as a “severing rather than a
crimping.” (Burrell Decl., Ex. | at 4). This further supports the Court’s constructiontlzs
Court finds that thapplicantintended to demonstrate that the cutting means makes a cut of some
kind. Therefore, the Court construes the cutting indication to fiagaartial or full cut.”

D. “a substantially straight cutting edge (15)”

The parties disagree abdbe term the Court must construe. Millipore contends that the

terms “substantially straight” and “cutting edgeshould be construed separately while Gore

contends that the terms should be construed togethea sisbStantially straight cutting edge
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(15)." (Millipore Opening 14; Gore Opening 11)Millipore contends that the term “cutting
edge” should mean “an edge of the cutting means” and substantially sshmhilt mean
“substantially without bend or curve (Millipore Opening 14, 17). Gore, on the other hand,
states that & substantially straight cutting edge” should mean “a sharp edge oriented
substantially parallel to the surface of the associated jéadre Opening 11).

The Court construeshe terms separately because the term “cutting edge” appears in
multiple places in the claims without the modifier “substantially straight.” The teuttirig
edge” is found inthe‘169 Reissuand the ‘575 Patent i@laims 1, 3, 710, 12, 13, 15 anoh the
‘169 Reissue at Claifil. The term “substantiallytsaight” as a modifiedy “cutting edge” is
found inthe‘169 Reissue anthe‘575 Patent in Claims 1 and 3 and in the ‘169 Patent in Claim
31. At oral argument Gore agreed with the Court that it would be proper to cahstrigems
separately (Tr. 72:2 to 8).

The Court declines to construe the téeisnbstantially straightbecause the plain and
ordinary meaning is apparent. The Court basesomstructionon the plain language of the
claim. Neither party’'s proposed construction impsoweer the“readily apparent” meaning of
the termnor have the parties demonstrated how the term is in dis@e¢ePhillips, 415 F.3dat
1314. Moreover, at oral argument Millipore agreed that the term need not be consfiued.
69:22 to 23). Theaerm “substantlly” is a term of degree and the term “straight” would be
understood by a typical jurorSee Phillips, 415 F.3d at 1314 (“In some cases, the ordinary
meaning of claim language as understood by a person of skill in the art maygibeapparent
even to lay judges, and claim &bruction in such casésvolves little more than the application
of the widely accepted meaning of commonly understood wi@#ation omitted). Therefore,

the Court will not construe the term “substantially straight.”
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The @urt will construe the term “cutting edge” to meaan edge capable of making a
partial or full cut” The claims describe the cutting means as having “the form of a substantially
straight cutting edge.” (‘169 Reissue, 4:61 to 62). As previously ndted|dims state that the
cutting means makes the cutting indicatiohd. 4:57 to 59; 8:13 to 16). Therefore, the Court
will look to its previous analysis of the “cutting indication” to construe thétitayiedge.” See
Section Ill.Csupra). Because # Court construethe cutting indication as a “partial or full ¢ut
the cutting edge must therefore be capable of making a partial of fulAsuget forth in greater
detailin Section IlI.C related to the cutting indication, the Court’s constructiGoutting edge”
is supported by theanguagen the Patentaind the prosecution history.

Gore argueghat its proposed construction is appropriate because the word “cutting”
modifies “edge” so it must “allow for or facilitate actual cutting.” (Gore’ss@pg 11412). Gore
also contends that the claim language uses thestécotting” and “crimp” demonstrating the
applicants intent that the term “cut” is distinguishable from “crimp.” Therefore,eGangues
that the cutting edge must be “sharp” that smaty actually cut. (Id.). Gore also points this
Court to the following language in the specification “nothing prevents the sleeve 4 du$é¢h2
from being separated along the cutting indication 14 directly in connection withcthal a
sealing’ (‘169 Reissue, 3:663). Finally, Gore again argues that tqgplicants use of the
word “sever” to refer to the cutting means in the prosecution history is fustitkenee that the
cutting edge must be “sharp.” (Gore Response 15). While the Court agthe§&ore’s
underlying theory, the Court is troubled by the inclusion of the word “sharp” in the proposed
definition. The Court did not find, nor did Gore demonstrate, tariual support in the ‘169

Reissue or the ‘575afent to support that the cuttiegdge must be sharp. (Tr. 71:3 to 8} oral
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argument, counsel for Gore conceded this pairat agreed to the Court’s proposed construction
(Tr. 73:12 to 1%

In support of its proposed construction, Millipore relies upon the language of the claims,
the specification and expert testimony. The Court finds that Millipore’s propasetraction
“an edge of the cutting means,” essentiadigids the worfcutting’ out of the term. In doing so,
the Court finds that the proposed construction would bro#ite scope of the term to include
edges that may not be able to cut. Moreover, Millipore’s proposed construction d@ekl not
any information to assist a trier of faoécause imerely deletes the term “cutting” from the
language in the claimsFinally, Millipore’s expert, Dr. Samir Nayfeh, explained that one of
ordinary skill in the art would understand an “edge” to be “a line formed at thedatien of
two surfaces.” (Nayfeh Decl. § 8). The Court finds that Dr. Nayfeh’srtesti does not assis
this Court because Dr. Nayfeh opined as to the definition of the term “edge” anduttotd'
edge.” (Burrell Decl., Exhibit P 56:127:06 72:226). Without considering the modifier
“cutting,” Dr. Nayfeh'’s testimony does not give the Court a complieterre.

Therefore, the Court finds th&ubstantially straightwill have its plain and ordinary
meaningand construes “cutting edge” as “an edge capable of making a partial or full cut

E. “toallow a sealing cutting of the hose (2)”

Millipore contendsthe disputed term should Ballow a sealing cutting” and Gore
contends the disputed term should“tee allow a sealing cutting of the hose .(2)(Millipore
Opening 10 Gore Opening 25).The term is éund inClaim 1 of the’169 Patentand the'575
Patem and Claim31 of the ‘169 Patent The Court will construe Gore’s suggested term, rather

than Millipore’s partial phrase, because it properly includes the entire phrag#tas in the
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patents. See Hockerson-Halberstadt, Inc. v. Converse, Inc., 183 F.3d 1369, 1374 (Fed. Cir.
1999).

Millipore proposes that the Court should construe the term to mean “create the conditions
for a sealed cutting of the hose either directly or at an optional point of tinmetedteutting
indication is made using manualmechanical bending back and forth until the sleeve is divided
by fatigue fracture.” (Millipore Opening0). Gore suggests that the Court define the term to be
“while maintaining a seal in the hose as the hose is fully ce¢parated.” (Gore Openirdp).

The Court construeto allow a sealing cutting of the hose (20 mean“maintaining a seal in

the hose as the hose is partially or fully separatedt oral argument Gore agreed to this
construction. (Tr. 80:2 to)3 The court bases its ruling on the plain language of the claims and
the specification.

Millipore argues that the plain language of the claims and the specification sitpport
proposed construction. (Millipore Openid@). Millipore proffersthat the specification sets
forth two preferred embodiments. In the first embodiment, the hose is cut afteutting c
indication is made. In the second, the hose is cut at the time the cutting indicatiaddas
(‘169 Reissue, 3:583). Therefore, Millipore argues that to “allow a seal@tting” must mean
the sealed cutting occudirectly or at an optional point in time after the cutting indication is
made. (Millipore Openind0-11). On the other hand, Gore argues that its interpretation is
consistent with the objective of the patentaintain a contamination free environment while
crimping and cutting. Gore contends that if a seal were not required during theiemithet
hose was being cut or separated then the sample, the vessel or the environment could become

contaminated. (Gore Opening 25).
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The Court finds that neither of theroposed constructionare appropriate. Gore’s
proposalto use the term “while” narrows the claim too mucNothing in the claim or the
specification requires the sealing to occur while the cutting indication happerat, lthé claim
merely states that the cutting indication is there taaltow a sealing cutting,” but does not say
when the sealing cutting happen§169 Reissug4:60 to 61, 8:17 to )8(emphasis added)
Millipore’s construction is too broad because it does not take into account thatrause¢die
maintainedat all times or that th€ourt has defined theutting indication as a “partial or full
cut.” Millipore concededthis at oral argument (Tr. 75:17 to 18). As such, the Gts
construction takes into account the word “allow” in the claim language and is eahsvith the
Court’s prior construction of the term “cutting indication.” The construction is also deddoy
the language in the specification extensively quoted by the Court in its anafy&tutting
indication.” (‘169 Reissue, 3:5383) (noting that “nothing prevents the sleeve 4 and the hose 2
from being separated along the cutting indication 14 directly imexion with the actual
sealing”).

Therefore, te Court construes “to allow a sealing cutting of the hosé t@)nean
“maintaining a seal in the hose as the hose is partially or fully separated

F. “that at least one of the jaws (8 or 9) has a cutting means”

Millipore contends the disputed term should“bas” and Gore contends the disputed
term should be“that at least one of the jaws (8 or 9) has a cutting means’ (I8)illipore
Opening 18; Gore Opening 18Millipore limits the term tothe third occurrence of “has’sa
found in Claim 1 of the ‘16®Rassueand the ‘575 Patent and the second occurrence of “has” in
Claim 31 of the ‘169Reissue (Millipore Opening 1819). Gore’s proposed term is found in

Claim 1 of the ‘169 Patent and the ‘575 Patent and in Claim 31 of the ‘169 Patent.
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The Court will castrue the entire phraséhat at least one of the jaws (8 or 9) has a
cutting means (13)” and not just the word “ha&ge Hockerson-Halberstadt, Inc., 183 F.3dat
1374 The Court construeghat at least one of the jaws (8 or 9) has a cutting me&jysad
“the cutting means is mounted on, made in one piece with, or connected to at least one of the
jaws” The Court bases its ruling on the plain language of the claims and the speaificati

Millipore argues that the term “Hashould be construedtmean is associated with.”
(Millipore Opening 19). In support, Millipore points to the specification whiclestetat [t] he
bars 11, the cutting edge 15 and the fixture 17 can be mounted on the associated jaw 8, 9...”
(Millipore Opening 19 (citing ‘69 Reissue 4:8)). The specification also states that
“[a]lternatively, one/some of or all these components can be made in one piecéhavith
associated jaw.” (Id. citing ‘169 Reissuel:11-12) (emphasis addedMillipore notes that the
components are merely associated with a jaw and there is no requirement in uhgeanigthe
claims or specification that the “cutting edge” be mounted directly on the jawllip{ive
Opening 19).

Gore contends that the term “that at least one of the jaws (8 or @) &wting means
(13)’ should mean “that at least of the jaws (8 or 9) includes a cutting means (1) e¢ither
mounted on or made in one piece with the associated jaw.” (Gore Op@pingsbre argues
that in the language of the claim, the cuttingams must be a part of one of the jaws because it
makes a cutting indication when the jaws are moved towards each other. (GoregQ®gnin
Gore also argues thdid specification notes th#te cutting edge can be mounted or made into
one piece with thassociated jaw using a suitable attachment me@asre Opening 2(Qciting
‘169 Reissue 4:42)). Gore contends that Millipore’s construction is too broad to be supported

by the language of the claims becatitéhe cutting means were not mounted ommade in one
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piece with one of the jaws, there would be no assurance that a cutting indicatitch w
necessarily be madehen the jaws are brought together, as the claims reqyB®re Response

21) (emphasis in original) Therefore, Gore argues that figoposed construction follows the
guidance from the specification. (Gore Opening 20).

Millipore argues that Gore’s proposed construction is too narrow because there is n
requiremenin either the claims or the specification that the cutting meansoo@ted directly
on the jaw. (Millipore Opening 19)Instead, Millipore argues that the specification gives an
example of one embodiment where the cutting ecigebe mounted on the associated jaw.
(Millipore Response 22). Millipore contends that Gore’s proposed construction sittete
principles set forth ifPhillips because it “seeks to read into the claims a limitation from only one
of many possible embodiments of the claimed inventiold’). (

The Court starts its analysis with the plain languag Claim 1. Claim 1 states, in
relevant part, “that at least one of the jaws (8 ohd&)a cutting means (13), which projects
towards the other jaw (9 or 8)...” (‘169 Reissue 4:56 to(EB)phasis added) The Court finds
that Millipore’s proposed construction is broader than what is contemplteithe claim
language By usingthe term “has,’the claim contemplates more than just an association
between the cutting means and one of the jaws. It necessarily implies thaornected in
some way.

Thedependent claims also support this Court’s constructan.example, Claim 4 states
that“at least one of the jaws (8 or 9) has a fixture (17) ... the bars (11) and thg edlya (15)
are situated on one jaw (8) and that the fixture (17) is situatéoeosther jaw (9), the bars, the
cutting edge and the fixture being mounted on or being majd]e ipiece with the associated

jaw. ...” (‘169 Reissue 5:17 to 24¥laim 7 states “[a]n appliance ... characterized in that the
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at least two bars (11) arlde cutting edge (15) are situated on one jaw (8), and that the fixture
(17) is situated on the other jaw (9), at the least one bar, the cutting edge antutbebéing
mounted on or being ma[d]e in one piece with the associated jad.5:62 to 67). The Court
gleans from the language of the independent claim and the dependent claims that &mes” me
more than just “associated with.” Finally, in thesMact, the patentee states gagent is for

An appliance for sealing elastic hoses with a @eeavhich is

plastically deformable and slipped onto the hdsastwo jaws

which are movable towards and away from each otl@me jaw

has two straight bars which project towards the other jaw and

extend transversely of the sleeve to make two transverse

indentations in the sleeve and the haden the jaws are moving

towards each other. The same j&as a cutting edge which

projects towards the other jaw and is directed transversely of the

sleeve, the cutting edge making a substantially transvetsagc

indication in the sleevand the hose when the jaws are moving

towards each other.
(‘169 Reissue, Abstract) (emphasis added). Once again, the Court notes teantteas” is
not as broad as “associated with.”

In support of its positionMillipore has referred this Court to the specification. The
Court, however, believes that Millipore seekdtoaden the claims based émelanguage in the
specification which the Court declines to doThe Court finds no support in any of the claim
language fo Millipore’s proposed construction and will not utilize the specification todepa
the plain language of the claimssee McClain v. Ortmayer, 141 U.S. 419, 424 (1891) (“The
claim is the measure of his right to relief, and while the specification megfdreed to to limit
the claim, it can never be made available to expand it.”).

Finally, the Court notes thadespite Millipore’s argumenthe Court has not run afoul of

the doctrine otlaim differentiation. See Curtiss-Wright Flow Control Corp. v. Velan, Inc., 438

F.3d 1374, 1380 (Fed. Cir. 2006 Claim differentiation refers to the presumption that an
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independent claim should not be construed as requiring a limitation added by a dependent
claim.”) (citations omitted) The Court recognizebat it isconstrained from utilizing dependent
claims to narrow an independent clai®ee id. Insteadthe Court is using the dependent claims

to understandhe meaning ofthe word“has.” See Philips v. AWH Corp., 415 F.3d 1303, 1314

15 (Fed. Cir. 2005§“Other claims of the patent in question, both asserted and unasserted, can
also be valuable sources of enlightenment as to the meaning of the claim.term.”)

Therefore, the Court construethét at least one of the jaws (8 or 9) has a cutting means
(13) as “thecutting means is mounted on, made in one piece with, or connected to at least one
of the jaws’

G. “projects to a greater extent that the projecting end of said at least one bgdl)”

and “projects to a greater extent than the projecting end of the aleast two straight

bars (11)”

The Court will construe tlsetwo claim termgogetherbecause the analysis for both is
the same.“Projects to a greater extent that the projecting end of said at least orfel }jas (
found inClaim 1 of the'169 Reissueand the ‘575 Patent and Claigi of the ‘169 Reissue.
“Projects to a greater extent than the projecting end of the at least twotdieagyiL1)"is found
in Claim 3 of thé169 Reissue and the ‘575 Patent.

Millipore proposes that the terms should be construed as “projects past the projatting e
of said at least one badhd “projects to a greater extent than the projecting end of the at least
two straight barsrespectively. (Millipore Opening 20, 22 Millipore supports its argument
utilizing the phin language of the claims.ld( at 21). Gore argues that the terms should be
construed as “lies at a greater distance from the surface of the associated jawtad oron
made with the jaw than the distance between the end of the straight bar andabe of the

jaw” and “lies at a greater distance from the surface of the associated jaw asdr@munt made
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with the jaw than the distance between the ends of the at least two strasgiuntdbéine surface of
the jaw.” (Gore Opening 21). Gore proged this language because it believes that Millipore’s
proposed construction for the previous term “has” is ambiguddy. Therefore, Gore seeks to
utilize this term to help clarify the ambiguity.

The Courtagrees with Millipore andinds that thedrm “projects to a greater extent that
the projecting end of said at least one bar (higans “projects past the projecting end of said at
least one bair Logically, the Court also finds that terfprojects to a greater extent than the
projecting end ofhe at least two straight bars (1hjieans‘projects past the projecting ends of
the at least two straight bdrsThe Court finds that these constructions are supported by the plain
language of the claims. The Court did not find any textual suppdréiclaims or specification
for Gore’s proposed construction. Moreover, Gore agreed with the Court that utitizimgptd
“past” to define “to a greater extent” would be logical and supported by the téxt ofaims.

(Tr. 114:6 to 8, 115:17 to 20).
H. “crimp”, “indentation” and “sealing means”

Gore seeks for the Court to construe “crimp,” “indentation” and “sealing means.”
“Crimp” is found inClaim 1 of ‘169 Reissueand the ‘575 Patent and Clai8i of the ‘169
Reissue. *“Indentation” is founith Claims l1and 2 of the ‘169 Reissue and the '575 Patent.
Finally, “sealing means” is found in Claim 31 of the ‘169 Reissue.

Millipore argued that the Court does not need to construe the terms “crimp,”
“indentation” and “sealing means.” (Millipore Opening-24). Millipore contendsthat the
Court need not construe either “crimgr “indentation” because it would not aid in
understanding a disputed limitationld.(at 24). Millipore also argwethat the Court does not

need to construe “sealing means” because the claims already defihé. it 45). Initially,
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Gore disagreed with Millipore and asked for construchgrthe Court. (Gore Opening -29).
At oral argument, however, Gore conceded thtte Court defing“cutting indication” asGore
proposes, Gore would no longer be seeking the Court to construe “crimp,” “indentation” and
“sealing means.” (Tr. 117:12 to 20). Because the Court construed the term “cuttoadgiomdi
in line with Gore’s proposal, these terms are no longer in dispute.
V. Conclusion

For the reasons set forth above, the disputed terms at issue will be construed t&slindica

An appropriate Order shall accompany this Opinion.

/sl Esther Salas
Dated:October 24, 2012 Esther Salas, U.S.D.J.
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