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UNITED STATES DISTRACT COUR.T
tIISTRI CT OF NEW JERSEY

HERS•HEL BOXTON,

Petitioner,

OPINION

GREG BARTI.OW5KI, et al.,

Respondents.

APPEARANCES:

HERSHEL BOXTON, Petitioner pro se
#299199/SB13050
Northern State Prison
P.O. Box 2300
Newark, N.J. 07114

BARBARA A. ROSENIcRANS, Counsel for Respondents
Essex County Prosecutor’s Office
Essex County Courts Building
50 West Market Street
Newark, N.J. 07102

CHESLER, District Judge

This matter is before the court pursuant to a petition for a

rt of haneas corpus der 28 0 S C § 225, filed ny Petefroner

H.ershel Boxton fl’Petitioner” The respondents are Greg

Bartkcmski and Paula Pow, For the re.asons stated herein, the

fitition will be dismissed as t.ime.—barred,

I. BACKGROUND

Petitioner was convictfr of charges arising from burglaries
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cornrnitt ed on March 25, 1997; robbery, felony murde r and unlawful

possessa.on of a handgun arising from ev.nts occurrinq on March

30, 1997; anti unlaWiul possession of a ,357 mag.num handgun on

ikprii t.t, t.ktP./. State v. boxt..on, lUSh tL U UbUki, at. i

‘T T ct4r ur-rr, 2ttfl fl.,-

letic ioner was sentenced tO i.ZZe tTtDrSr;IPeO, sutitect tO a

chijuti —tear arole discualifier, for the felcnv murder, to

concurrent five—year terms for the weaoons charges and cc

concurrent five —year terms on charges arising from the

burglaries, to be served consecutively to the sentence imposed

for the felony murder; for a total sentence of life plus five

years, subject to a thirty-year parole disqualifier.

Petitioner filed an appeal, which was denied by the

Appellate Division on January 31, 2000. State v. Boxton, No.

A—1456—98T4 (N.J.Super.App.Div. January 31, 2000). Petitioner

did not file a petition for certification to the New Jersey

Supreme Court or a petition for certiorari to the United States

in his brief in supac.rt of ioe petiti ri, Petitioner stators that the New
Jarsey Supreme court deni.ed his etition for certi.fication on Do comber ii,

no t apuic to Petit o and was i nadvertentiy S eftover from a.nother
o .i. .s one r’ .s hr Sr. e S t hat Pet. S t on. e r us oh a 5 a t ant. is to See N S ste v. P iou s

o not, tit r no tots s snorere oen no so tna no noon Jas

. Or .
-

ouoortoinitv to have his con .:iction and sentence overturned by the Supreme
ru ore a , .osi .. s. c roe ..r , or root ness eu One

was at ft med by trio Appeiiate Division on Januart 05, 2OC)
(Id. a.±- ii.) Petitioner does n t rake ant reference to a petie ion for
certificritin, other than it restatement, and onere is rio refereo.ce to

is denS as Or: any of the pap cr5 iii cii in state court by Petitioner,
t-.Cr- -er•• r
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defenses that the petition is time-barred and that certain claims

are unexhausted and procedurally barred. Respondents also argue

that the claims have no merit. Petitioner did not file a reply

or traverse.

II. DIScUSSIOw

The limitation period for a § 2254 habeas petition is set

forth in 28 U.S.C. § 2244(d), which provides in pertinent part:

(1) A 1—year period of limitations shall apply to an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of—

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the timefor seeking such review;

(2) The time during which a properly filed application
for State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation
under this section.

Pursuant to § 2244(d), evaluation of the timeliness of a §

2254 petition requires a determination of, first, when the

pertinent judgment became “final,” and, second, the period of

time during which an application for state post-conviction relief

was “properly filed” and wpending.n The Supreme court has

provided the following guidance:

The text of § 2244 (d) (1) (A), which marks finality as of
“the conclusion of direct review or the expiration of the
time for seeking such review,” consists of two prongs.
Each prong—the “conclusion of direct review” and the
“expiration of the time for seeking such review”—relates
to a distinct category of petitioners. For petitioners
who pursue direct review all the way to this Court, the

4



judgment bc.comes final a.t tte wconclusion o1 direct
review”—when this Coui.t affirms a convic.tion on the
merits or denie•s a petition, for ocr tiorari, For sAl other
petitioners, tie judgment becomes final at the
“expir.ation of the tune for seeking suc.h review”—when the
time f.or pursuing di.r cot re.view in this Court, or in
state ccurt, expires. WI. t...hus agree with the Court of
Appeals that be cause [the Petitioner] did n..ot appeal to
the StatE:’s highest court, his ,judgment became final when
his time for seeking review with the State’s highest
court exoired.

Gonzalez v. Thaler, U.S. , 132 S.Ct. 641, 653—.54, 181

L.Ed.2d 619 (2012).

However, the limitations pe.riod is tolled during the time a

properly filed application for state post—conviction relief is

pending. 28 U.S.C. § 2244(d) (2). An application for state

post—conviction relief is considered “pending” within the meaning

of § 2244(d) (2), and the limitations period is statutorily

tolled, from the time it is “properly filed,”2 during the period

between a lower state court’s decision and the filing of a notice

of appeal to a higher court, Carey v. Saffold, 536 U.S. 214

(2002), and through the time in whi.ch an appeal could be filed,

even if the appeal is never filed, Swarts, 204 F.3d at 420—24.

2.
An. appiioation is “properly fifed” when its deiiverv and acceptance

are i.e compliance with the apnfioshie iawv anh ruies governing filings. These
usuaiiy prescrite, for example, t.he forrt of the dnoume.nt, the time limits upon
its deiivery, tte court and office in. which it must be iodged, and. the
requast.e fifing fee. In some jurisdictions the filing requirements aiso
inciude, fo.r examine, preconditions imposed on par’ticuia,r abusive filers, or
on all fi..iers generaiiw, Sut in o:ocp,on usage, t)te question whether an
applIcation has been “pronerly fifed” is quite separate frum1 ttie question
whether the claims contained in the sppilcation are meritorious and free of’
procedural bar. Artuzv. 5ennett, 53i ) .2. 4, 8’—O (2000) (‘footnotes and
citations omitted)

5
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appealabi.litv should issue. j.e. Thi..rd Circu..t Local Appeli.ate

Ru.le 2.2.2. The Ccurt mai :LsE. a certifi.cate of appealability

if the ]9etitioner Thas made a subst.antjal showing of tTh

denial of a constitutional riqht,” 28 U.S.C. § 2253(c ) (2). When

a coui.t denies a hai.’eas petition on p.roc.edural grounds wi...t..hout

reachi.ng thern under].ying constitutional cla.im, the. pi.d.soner must

demonstrate that 1urists of rE.ason would f2.nd it debatable: (I)

whethei. the petition states a valid claim of the deni.al of a

constitutional right; and (2) whether the court was correct in

its procedural ruling. Slack v. McDaniel, 529 U.S. 473, 484

(2000) . ‘Where a plain procedural bar is present and the district

court is correct to invoke it to dispose of the case, a

reasonable jurist could not conclude either that the district

court erred in dismissing the petition or that the petitioner

should be allowed to proceed further.” Id. For the reasons

discussed above, this § 2254 habeas petition is clearly

time-barred, The Court also is persuaded that reasonable jurists

would not debate.. the correctness of this conclusi.on.

Conse . uently, a ce.rtificate of appe.alability will not be issued.

Iv, CONCLUSION

For the
. foregoing reason.s, thi.s C.ourt finds that tl.

petiti.on for a writ, of habeas cc.rpi..s under: 28 U.S.C. § 2254 is

time-barred pursuant to 28 U.S.C. § 2244(d). No certificate of

appealability wi]J issue pursi.ant to 28 U.S.C. § 2253(c) (2). An
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