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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

IN RE MORGAN STANLEY SMITH Civ. No. 2:1103121 (WJIM)
BARNEY LLC WAGE AND HOUR
LITIGATION
OPINION
MDL 2280

WILLIAM J. MARTINI, U.S.D.J.:

In this multidistrict litigation (“MDL”) wage and hour casPBlaintiffs Jimmy
Kuhn, Robert Gibson, Nick Pontilena, Gregg Vanasse, Howard Rosenblatt, and
Denise Ottenallege that Defendant Morgan Stanley Smith Barney (“Morgan
Stanley”) failed to pay overtime and impermissibly deducted money fh@mn
paychecks. Plaintiffs argue thaMorgan Stanley violated state and federal law in
four ways. First, Morgan Stanley failed poovide overtime tofinancial advisors
who werepaid on commission. Second, it made impermissible deductions from
advisors pay. Third, it compelled advisors to pay business expenses. And fourth,
it charged advisors for losses that the advisors were allegedly responsible for.
Plaintiffs bring one federal claim for overtime, four state claims for overtime, four
state claimdor impermissible wage deductions, and one state claim for failure to
maintain records. Morgan Stanley seeks to disongstateovertime claim, all of
the impermissible deduction claims, and the lone claim for failure to maintain
records There was noral argument. Fed. R. Civ. P. 78(b). For the reasons set
forth below,the motion to dismiss iISRANTED. The motion tostrike the class
and collective allegations GRANTED in part andDENIED in part

l. BACKGROUND

The named Rintiffs in this caseworked as financial advisors fdWorgan
Stanley which paid them on commission Am. Consolidated Compl.
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(“Complaint”) 1136, 28. Despite regularly workg more than 40 hours per week,
Plaintiffs did not receive overtimeld. 11 38, 43. Plaintiffs hadto pay their own
overheard expenseand they were not reimbursed for businesisited meals.ld.
1938, 4Q 49

In 2011, Plaintiffs filed five cases against Morgan Stanley in four different
states: Connecticut, New Jersey, New York, and Rhode Island. After the Judicial
Panel on Multidistrict Litigation transferred the cases to this Court fotriate
purposes, Plaintiffs filed a consolidated class and collective action complaint (“the
Complaint”). The Complaint asserts wage and hour claims underatats well
as the federal Fair Labor Standards Act (“FLSA").

1.  LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of a
complaint, in whole or in part, if the plaintiff fails to state a claim upon which
relief can be granted. The moving party bears the burden of showing that no claim
has been statedHedges v. United State404 F.3d 744, 750 (3d Cir. 2005). In
deciding a motion to dismiss under Rule 12(b)(6), a court must take all allegations
in the complaint as true and view them in the light most favorable to the plaintiff.
See Wartlv. Seldin 422 U.S.490,501(1975)

A complaints factual allegations must be sufficient to raise a plaistiff
entitlementto relief above a speculative level, such that the entitlensent
“plausible on its face.”See Bell Atl. Corp. v. Twombl$50 U.S. 544, 570 (2007);
see also Umland v. PLANCO Fin. Serv., Jr#42 F.3d 59, 64 (3d Cir. 2008).
Claims have “facial plausibility when the plaintiff pleads factual content that
allows a court to draw the reasonable inference that the defendaablis for the
misconduct alleged.’Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citifgvombly
550 U.S. at 556).While “[tlhe plausibility standard is not akin to‘probability
requirement. . . it asks for more than a sheer possibilit\d”

“In evaluating motions to dismiss, courts considalegations in the
complaint, exhibits attached to the complaint, matters of public record, and
documents that form the basis of a claimBanco Popular v. Ghandil84 N.J.

161 (2003) (citingbum v. Bank of Am361 F.3d 217, 222 n.3 (3d Cirgert.
denied 543 U.S. 918, (2004))This includes legislative historgee Territory of
Alaska v. Am. Can Co358 U.S. 224, 2287 (1959), which both parties ask this
Court to consider.SeeDef.’s Request for Judicial Notice, £xXC & D, ECF No.
19-2; Pl’s Br. 3435, ECF No. 26. As is made clear below, the Court reaches its
decision without recourse to legislative history. Furthermbefendant askthe
Court to take judicial notice of a motion to dismisgl @n unpublished ordérom



other cases Request for Judicial Noticed. The Court need not, and does not,
rely on these materials in reaching its decision.

Federal Rule of Civil Procedure 12(f) provides that a court “may dnoke
a pleading annsufficient defense or any redundant, immaterial, impertinent, or
scandalous matter.” “The district cdsridecision whether to grant a motion to
strike under Rule 12(f) is discretionaryColes v. Carlinj No. 16632, 2012 WL
1079446, at *15 (D.N.Mar. 29, 2012). Whea Rule 12(f) motion “attads] the
sufficiency of the allegations contained in a pleading, it is appropriate to convert
that motion into one pursuant to Rule 12(b)(6)Giles v. Phelan, Hallinan &
Schmieg, L.L.R.No. 116239, 2012 WL 4506294, at *20 (D.N.J. Sept. 28, 2012)
(internal citation and quotation omitted).

1. DISCUSSION

Plaintiffs filed a ten countComplaint One count allegefailure to pay
overtime under the FLSA (Count I). Four counts allege failure to pestime
understate law: Count Il (New York); Count IV (New Jersey); Count VII (Rhode
Island); and Count IX (Connecticut). Four counts allege impermissible deduction
from wages under state law: Count Il (New York); Count V (New Jersey); Count
VIl (Rhode Island); ad Count X (Connecticut). A final count alleges a failure to
maintain records under New Jersey law (Count VI).

Morgan Stanley does not move to dismiss the FLSA overtime claim (Count
). Instead, imoves to dismisa single state law overtime claim, CoMil, which
sounds in Rhode Island law, as well as ithpermissible wage deduction claims
(Counts lll, V, VIII, and X),andthe failure to maintain records claif@ount VI).

The motion to dismiss these six count$SRANTED. The motion to strike the
coallective and class allegations@GRANTED in part andDENIED in part.

A. MOTIONTO DISMISS
I. Overtime (Count VII)

Morgan Stanley moves to dismiss Count VII, an overtime claim sounding in
Rhode Island law Morgan Stanley argues thidtte Rhode Island MinimunwWage
Act did not contairna private right of actiorat the time these suits were brought
The Court agreesSince he cases encompassed in this MDL were filed in 2011,
Rhode Island has explicitly adopted a private right of actiorovertime claims
under the Minimum Wage Act.SeeR.l. Gen. Laws § 284-19.2(a). Morgan
Stanley maintainshat the new law is not retroactjvBlaintiffs appear to agree
Becauseure-existing law did not recognize a private right of actithre Court will
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DISMISS CountVII WITH PREJUDICE. SeeHauser v. Rhode Island Dept. of
Correction 640 F. Supp. 2d 143, 145 (D.R.1. 2009).

ii. Wage Deductions (CountsllIl, V, VIII, and X)

In Counts I, V, VIII, and X (“the Wage Deduction Counts”), Plaintiffs
allege that Morgarstanley impermissibly deducted items such as overhead from
their paychecks. Contrary to Morgan Stardegrgument, Plaintiffs have standing
to bring these claimsbecausethey allege injuryin fact, causation, and
redressability. SeeCompl. 1 92 9697, 119120, 146141, 15960; see also
Taliaferro v. Darby Tp. Zoning Bd458 F.3d 181, 188 (3d Cir. 2006).

Morgan Stanley moves to dismiss the Wage Deduction Counts. It also
moves to strik€Complaint paragraphsd4and 50 which allege a failure to provide
reimbursements.In support of its motion tstrike, Morgan Stanleyargles that
“Plaintiffs have not and cannot state a claim for failure to reimburse . . . ”s.Def
Br. 20, ECF No. 191. The motion to strike is an independent attack on the merits
of the Wage Deduction CountsAccordingly,the Court will convert it into a
motion to dismiss.SeeGiles, 2012 WL 4506294, at *20. As set forth below, the
Wage Deduction Counts are all subject to dismidsath under a impermissible
deduction theory and a reimbursement theory

1. New York Law (Count I11)

Count Ill is a claim for impermissible wage deductions under New York
law. This Countis deficient for two reasondpo the extent it alleges impermissible
deductions, it is conclusory, and to the exte alleges a failure to reimbursi¢
does not aver a violation of New York law.

New York Labor Law Section 193 (“Section 193”) provides that, absent
certain exceptions, “no employer shall make any deduction from the wages of an
employee.” Plaintiffsargues thaCount Il survives a motion to dismiss because
the Complaintalleges “the particular deductions from compensation that violate
[Section] 193" and becausé alleges “that [Plaintiffs] never authorized such
deductions.” HR.” Br. 18 (emphasis in original). To state a claim under Section
193, a plaintiff must not justleaddeductions but “deductions from . wages.”
Section193 (emphasis added). A commission becomes a wage for purposes of
Section 193 whean expressramplied contract deemthat commissiofearned”
Pachter v. Bernard Hodes Group, Ing&0 N.Y.3d 609, 62, 617 (N.Y. 2008).

Since Plaintiffs say absolutely nothing about the terms of their employment
contract, they cannot establish whbeir commissions were earned. Adatiogly,
ther pleading ofthe wages element of the cause of action is entirely conclusory.
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Because of that, it is conceivable that Morgan Stanley violated Section 193 by
deducing money fromcommissiors before the commissienwereearned But a
conceivableclaim is no claim at alllgbal, 556 U.S. at 680.

Plaintiffs allege thaMorgan Stanleyiolated Section 193 when fiailed to
reimburse money spent on messenger services, overnight mail delivery, and
lunches with clients. Compl. Y 40, 5 support of their argument, Plaintiffs
cite legislative history indicating that Section 193, as it stood at the time these suit
were filed, was designed to prevent employers from making employees reimburse
them for losses that the employesaised. PI5S.Br. 20. Here, Plaintiffs are not
alleging that messenger services, mail delivery, and business meals were losses
they caused Morgan Stanley.

At bottom, Plaintiffs believe thaif employees are paid on commission,
Section 193prohibits employers from makg those employees responsible for
their own expensesEven if Plaintiffs are correct, they have still failed to state a
claim upon which relief can be granted. For present purposes, Section 193 has two
sections. Section 193(1) refers to “deductions from the wages of an eniployee
Plaintiffs camot state aeimbursementlaim under Section 19B) because they
have failed to plead the wages element in a noanclusory fashion. Section
193(2)“prohibits wage deductions by indirect means where direct deduction would
violate Section 193(1). Angello v. Labor Ready, Inc7 N.Y.3d 579, 585 (N.Y.
2006). Plaintiffs maintain that when Morgan Stanley made them pay their own
expenses, Morgan Stanley was efiegdly deductingthe expenses frorklaintiffs’
paychecks-that Morgan Stanleywas making“‘deductiorjs] by indirect means
Id. But if the Court is to decide whether timelirect deductions impermissible, it
must decide whether the direct deductveould be impermissible. As explained
above, it cannot decidbatbecausdlaintiffs conveniently omiany description of
their wages from their Complaint. The Court will DISMISS Count |l
WITHOUT PREJUDUCE.

2. New Jersey Law (Count V)

Count IV is a claim for impermissible wage deductions under New Jersey
law. The Court will dismiss thislaimbecause it is conclusary

With exceptionshot applicable here, New Jersey State Wage and Hour Law
§ 34:114.4(a) provides as follows: “No employer may withhold or divert any
portion of an employés wages unless: [tihe employer is required or empowered
to do so by New Jersey or United States law.” “Wages” encompasses commission
based compensatiomN.J.S.A. § 34:14.1(c).

Plaintiffs maintain hat “the Complaint . . . specifically alleges that the
unauthorized deductions from the commissions were deducted feamployees
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wages.”” Pl.’s Br. 23 (quoting Compl. § 49) (emphasis in originds with their
New York wage deduction clain®laintiffs plead wages in an utterly conclusory
fashion It is not enough tsimply declare that compensation qualifiesaawage
for purposes of § 34:14.4(a). See Carita v. Mon Cheri Bridals, LL.QNo. 1G
2517, 2012 WL 2401985, at *11 (D.N.J. June 25, 2012)vE[Eif] an employer
and an employee may refer to certain payments ‘aoramission, this is not
dispositive.”). Plaintiffs must providesufficient informationso the Courtcan
detemine whethercompensatiorounts as wage. The Court willDISMI SS this
CountWITHOUT PREJUDICE.

Finally, by ignoring Morgan Stanleys argument that New Jersey law does
not recognize a wage deduction claim based on a failure to reimifiasatiffs
signal that they are not seeking religfdera failure to reimbursé¢heory. The
Court will hold Plaintiffs to this implicit representation.

3. Rhodelsland Law (Count VI1I11I)

Count VIl is a claim for impermissible wage deductions under Rhode Island
law. The Court will dismiss this claim based on the absence of a privatefright
action.

Plaintiffs do not disagree that at the time this action was fileld,Gen.
Laws Section 284 (“Section 2814”) provided a private right of action in just two
sections. The first section, Section283.1, is not applicable here. The sed
section, Section 284-18, applies only to whistleblower claim&ee Hauser640
F. Supp. 2d. at 146"Section 28-14-18.2 was not intended to apply to wage
payment violations; a private right of action is availdlolely for violations of the
whistledowing protection set forth in the immediately preceding and following
sections.”) (quoting Trs. of the Local Union No. 17 Sheet Metal Workers
Apprenticeship Fund v. May ErgCo, 951 F. Supp. 346, 3581 (D.R.l. 1997)).
Rhode Island adopted a private right of actiormfage deduction claimsa June of
2012,seeR.l. Gen. Laws § 284-19.2 (a), but Plaintiffs do not argue that tieav
law should be appliedetroactively Accordngly, the Court willDISMISS this
CountWITH PREJUDICE.

4. Connecticut Law (Count X)

Count X is a claim for impermissible wage deductions under Connecticut
law. Like the other wage deduction claims, it does not survive the motion to
dismiss.

“Connecticuts wage statutes, including Conn. G&tat. 8 3372, do not
create substantive obligations regarding the payment of empldyatr, they
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provide remedial protections for those cases in which the emptoyeloyee
wage agreement is violatéd. Karavish v. Ceridian Corp.No. 9935, 2011 WL
3924182, at *15 (D. Conn. Sept. 7, 2011) (quotihgtech v. May Dep Stores
Co, 260 Conn. 152, 162 (20P2 “Thus, a claim under Confaen.Stat. § 372

requires an employee to show that the employer breagheubligation to pay
wages that arises from an emplegenployee agreementld.

Plaintiffs maintain that Morgan Stanley “impermissibly and unlawfully
deducted from employeewages compensation for . . . salary and other overhead
associated with therbkers assistant, trading errors, [etc.] . . . .” Compl. Y 49.
Under Connecticut law, deductions are not “impermissible” in the abstract.
Instead, deductions are impermissible relative to a given agreerSest.lzzo v.
Moore Wallace North America, IncNo. 8163, 2011 WL 1874963, at *4 (D.
Conn. May 17, 2011) (“Thus, an employee may proceed against an employer that
withholds or diverts commissiemased compensation due, but only if the
employers withholding or diversion also violates an existiagreement with
respect to the employeecompensation.”). The Complaint does not so much as
guote a single provision oPlaintiffS contract. Accordingly, any claim that
Morgan Stanley “impermissibly” deductechoney from Plaintiffs wages is
entirely corlusory. The Court will DISMISS this Count WITHOUT
PREJUDICE.

As with the New Jersey claim, Plaintiffgnore Morgan Stanleys argument
that Connecticut law does not recognizeimpermissiblevage deduction claim
based on a failure to reimbursAs with the New Jersey claim, the Court will hold
Plaintiffs to their implicit representation.

lii. Failureto Maintain Records (Count VI)

Count VI is a claim for failure to maintain records under N.J.S.A. § 34:11
4.6 (“Section 34”) which requiresemployes to “[m]ake such records as to the
persons employed by him, including wage and hour records . . . .” N.J.S.A. 8
34:11-4.6(e). The Court will dismiss this claim because it is duplicative.

Morgan Stanley argues that “because the NJWPL does not providayfor
statutory or punitive damages additional to those remedies under the FLSA and
New Jersey wage and hour law, Plaintiffs claim for failure to maintain records
entirely redundant . . . .” Def.’s Br. 21. The Court agrees. Plaintiffs do not argue
that Section 34entitles themto anything more than compensatory damages. Even
if additional damages were available, Plaintiffs have waived them. Compl.
Prayer 9. Ultimately, if Plaintiffare torecover compensatory damagasder
Count VI, they will have to demonstrate that Morgan Stanley shorted them on
compensation But demonstratingthat Morgan Stanley shortethem on
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compensation is exactly what Plaintiffs attempt to do with their other claims
Accordingly, the failure to maintain e®rds claim is duplicative. Since Plaintiffs
cannot amend their Complaint to state a claim for failure to maintain records under
New Jersey law, the Court willl SM 1SS this CountWITH PREJUDICE.

B. MOTION TO STRIKE CLASS AND COLLECTIVE ACTION
ALLEGATIONS

Plaintiffs move to strike the class and collective action allegations. The
Court will GRANT the motion in part an@ENY it in part. Plaintiffs seek to
bring (1) a collective action under the FLSAr failure to pay overtimeand (2)
class actionsinder the laws of Connecticut, New Jersey, New York, and Rhode
Island both for failure to pay overtime and for impermissible deductiombey
seek to represent current and former financial advisors and financial advisor
trainees Since Plaintiffs have not alleged that trainees were subject to
impermissible deductionsgeCompl. 1 49, the Court wilTRIKE trainees from
the putativeimpermisible deductionzlasses If this defect can be corrected,
Plaintiffs may remedy it in an amended pleading. Funtibee, while the Court
harbors doubts about the certifiability of a classcollective actiorfor overtime
pay that includes both advisors who worked on commission and trainees who did
not, it believes it is premature to strike overtime class allegations atrtias Gf.
Landsman & Funk PC v. Skind&trauss Associate$40 F.3d 72, 93 (3d Cir.
2011) (“[Only in a] rare [case doeffje complaint itself demonstrffethat the
requirements fomaintainng a class action have not been rjet

V. CONCLUSION

For the foregoing reasons, the Court VBIRANT the motion to dismiss.
Counts VI, VII, and VIII are dismisséd/| TH PREJUDICE. Counts Ill, V, X are
dismissedNVITHOUT PREJUDICE. The Court willGRANT in part andDENY
in partthe motion to strik the class and collective allegations.will STRIKE
trainees from the class definitions of the putative impermissible dedwtsisses.
The Court will provide Plaintiffs with 30 days in which to file a second amended
complaint consistent with this opon. An appropriate order follows.

/s/ William J.Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: December 14, 2012



