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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Civil Action No. 11-3773 (SDW)
CLAUDIA DEVITO,

Plaintiff,
OPINION
V.

ZUCKER, GOLDBERG & ACKERMAN,
LLC, et al, November 7, 2012

Defendants.

WIGENTON, District Judge.

Before the Couris Zucker, Goldberg & Ackerman, LLE (“Defendant”) Motion to
Dismiss theAmended ©mplaint (“Motion”) pursuant to Federal Rule of Civil Procedure
12(b)(6)andClaudia Deito’s (“Plaintiff’) CrossMotion for partial Summary JudgmentGfoss
Motion”) pursuant td-ederal Rule of Civil Proceduf. This Court has jurisdiction pursuant to
15 U.S.C. § 1692k(d) and 28 U.S.C. § 1331. Venue is proper pursuant to 28 U.S.C. § 1391(b).
This Court, having considered the parties’ submissions, decidedMatiens without oral
argument pursuant to Federal Rule of Civil Procedure 78.

For the reasons stated below, this @GGBRANTS, in part, Defendant’s Motion with
respect to alleged violations otilF Debt Collection PracticesAct (“FDCPA”), 15 U.S.C.88
1692e(5),1692¢e(10), and 1692f, arRENIES, in part, Defendant’s Motion with respect to the
alleged violation of FDCPA& 1692g(a)(2). Additionally, the CouRENIES Plaintiff’'s Cross

Motion.
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FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff allegedlyincurred adebt for a second mortgage. (Am. Compl. §9] Bef’s Br.

1) On July 2, 2010, Defendant sent a Notice of Intention to Foreclose (“NOI”) to Plamtiff
connection with the secondortgage. $eeAm. Compl. Ex. A) On or about Jul23, 2010,
Plaintiff sent a letter to Defendant disputing the debt and requestialidation (“July23, 2010
Letter”). (SeeAm. Compl. 11 14-16; Am. Compl. Ex. B.) Plaintiff claims that almost a year
went by and Defendaitad not mailed her any verification of the allegidbt. Am. Compl.
17.)

On June 30, 2011, Plaintiff filed suit against Defend#iageng abusive and unfair debt
collection practices in violation ofhe FDCPA. On February 29, 2012, this Couwfenied
Defendant’s Motion to Dismiss amplanted Plaintiff leave to amend the Complaint.

On March 28, 2012, Plaintiff filed her Amended Complaileging FDCPA violations
(Dkt. No. 16.) Plaintiff contends that the FDCPA applies in this context because she is a
“consumer” who received a “canmunication” from a “debt collector” regarding a “debt,” per the
definitions set out in the statute. (See Am. Compl);4eel5 U.S.C. § 1692t seq

On May 4, 2012, Defendamtoved todismiss the Amended Complaint. (Dkt. No. 17.)
On May 21, 2012, Rintiff crossmoved forpartial Summary Judgment, as to liability alone,
with respect to the allegdtDCPA claims (Dkt. No. 19.)

DISCUSSION
l. Defendant’s Motion to Dismiss
a. Legal Standard
The adequacy of pleadings is governed by Fed. R. Civ. P. 8(a)(2), which requiras tha

complaint allege “a short and plain statement of the claim showing that therpkeadatled to



relief.” SeePhillips v. Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008) (stating that Rule 8

“requires a ‘showing’ rather than a blanket assertion of an entitlementdf)rétitations and
internal quotations omitted)In considering a motion to dismiss under Fed. R. Civ. P. 12(b)(6),
the Court must “accept all factual allegations as true, construe the complénme light most
favorable to the plaintiff, and determine whether, under any reasonable reathegcomplaint,

the plaintiff may be entitled to relief.” Phillips, 515 F.3d at 231 (quoting Pinker v. Roche

Holdings Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 20D2)However, “the tenet that a court must
accept as true all of the allegations contained in a complaint is inapplicable toolegjakmons.
Threadbare recitals of the elements of a cause of action, supported by melesay

statements, do not suféc’ Ashcroft v. Igbal, 556 U.S. 662, 678009) (citingBell Atl. Corp. v.

Twombly, 550 U.S. 544, 555 (2007))Tivombly”). If the “well-pleaded facts do not permit the
court to infer more than the mere possibility of misconduct,” the complaint shodidrbessed
for failing to “show([] that the pleader is entitled to relief’ as required by R(d§2). Igbal, 556
U.S. at 679 (internal quotation marks omitted).

According to the Supreme Court fiwombly, “[w]hile a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detailed factual allegations, a plaintiff's obligation
provide the ‘grounds’ of his[or her] ‘entitle[ment] to relief’ requires more thetrels and
conclusions, and a formulaic recitation of the elements of a causei@f &l not do.” 550
U.S. atb45 (internal citations omitted). Furthermore, the “[flactual allegations must hegkno
to raise a right to relief above the speculative levdt” The Third Circuit summarized the
Twombly pleading standard as follows: “stating . . . a claim requires a complaimtewough
factual matter (taken as true) to suggest’ the required elemdehiflips, 515 F.3d at 234

(quoting_ Twombly, 550 U.S. at 556).



b. The “Least Sophisticated Debtor” Standard Under the FDCPA
The FDCPA, 15 U.S.C. § 1692t seq. providesprivate causgeof actionto consumers
who have sufferedthe use of abusive, deceptive, and unfair debt collection prattitbs

U.S.C. § 892(a). Courts analyzinfDCPA claimsapply a“least sophisticated debtor” standard

which is lower thar'simply examining whether particular language would deceive or mislead a

reasonable debtor.” Brown v. Card Serv. Ctr., 464 F.3d 450, 454 (38008) (quotingVilson

V. Quadramed Corp., 225 F.3d 350, 354 (3d 2#0) (internal quotation marks omittedAs

the Third Circuit has articulated, thisotver standard comports with a basic purpose of the
FDCPA. . .to protect all consumers, the gullible as well as the shrétte trusting as well as
the suspicious, from abusive debt collection practices.”ld. (internal citations omitted).
However, a debtor camot disregard responsibilities or adogbizarre or idiosyncratic
interpretations otollectionnotices,” as the standard “presery[asquotient of reasonableness
and presum[es] a basic level of understanding and willingness to read withWdsen, 225
F.3d at 354-66 (internal quotations anctitations omitted). “Importantly, whether the least
sophisticated debtor would be misled by a particular communication is a questian thiata

may be resolved in a Rule 12(b)(6) motiorSimith v. Lyons, Doughty & Veldhuius, P.,QNo.

07-5139, 2008 WL 2885887, at *3 (D.N.J. July 23, 2008).
i. Alleged Violation Under § 1692g(a)(2)

Pursuant to 15 U.S.& 1692g(a)(2), “[within five days after the initial communication
with a consumer in connection with the collection of any debt, a debt collector shaéind the
consumer a written notice containing. (2) the name of the dior to whom the debt is owed.”
15 U.S.C.8 1692¢g(a)(2). Requiring creditor identificatior-along with the other requirements

identified in8 1692g(a)— ensurdbatconsumers are notified of their rightsa timely manner



Wilson, 225 F.3d at 354 (“[T]he debt validation provisions of sec§d®92g were included by
Congress to guarantee that consumers would receive adequate notice of tleemnugintthe
law™).

Plaintiff allegesthat Defendanviolated §1692g(a)(2) in failig to strictly comply with
the statutoryrequirement of identifying the creditor to whom the debt was owed in the NOI
(Am. Compl. 20.) Although the FDCPAdoes not contain languag#ating that it is a strict
liability statute, courts oftenconstrue certain sections strictly without regard to the debt

collector’s intent See e.g.Glover v. F.D.I.C., No. 1:B382, 2012 WL 3834666, at *7 (3d Cir.

Sept. 5, 2012) (noting that 1692e(2)(A) should be striatigrpretedbecausethe language of

this provison creates a straightforward, objective standardtlen ex rel. Martin v. LaSalle

Bank, N.A, 629 F.3d 364, 368 (3d Cir. 201Inoting that claims involving @92f(1) which

prohibits collection of amounts not authorized by law or agreestentld be statly construed).
The parties have not idenafi—and the Court has not fourehny case where a court strictly
applied 8 1692g(a)(2). Case law indicates that courts analyz&692gé)(2 claims using the

least sophisticated debtor standar8ee e.g.Blarek v. Encore Receivable Mgmt., Inc., No- 06

0420, 2007 WL 984096t *6 (E.D. Wis. Mar. 27, 2007) (stating that “although a statement on
its face can violate § 1692g(a)(2), this does not mean that the court doesl ragpsyilthe
unsophisticated consumer standard in those situations”).

Limited case law existegardingviolations of§ 1692g&)(2) for adebt collectos failure
to identify the creditos name in a communication with the consumer. Although not binding,
case law from other federal courts demonstrate how this statutorgnshas been construed.

See e.g.Sparkman v. Zwicker & Associates, P.G74 F. Supp. 2d 293, 301 (E.D.N.Y. 2005)

(holding that defendant violate®l 1692g&)(2 where ft]he least sophisticatefdiebtor] would



not deduce from reading the Collection Letter that the name of the credikamgseollection is

The Bureaus'despite the name appearing in the subject liBelneider v. TSYS Total Debt

Mgmt., Inc, No. 06345, 2006 WL 1982499at *1 (E.D. Wis. July 13, 2006) (denying
defendant motion to dismiss where plaintiff alleged that defendaefsrence to the creditor as
“Target” was inadequate where the creditor was “Target National Bank”).

In this case, Plaintiff argues that the NWds deficient because fdiled to include the
creditors name. Nevertheless, in her July 23, 2010 Léttddefendant Plaintiff referred to
“Saxon,” clearly indicating that she was aware of the creditatentity and merely disputed the
amaunt owed. (SeeAm. Compl. Ex. B.) Nothing in Plaintiffs Amended Complaint or briefing
suggests that she was confused or misled by the lack of creditor information MOthe
Notwithstanding this analysis, the Court is bound to review the NOI from the standptuet of
least sophisticatedebtor. At the motion to dismiss stage, this determination is based only on the
pleadings. The NOI, on its facefails to povide the creditors name, as required undgr
1692g@)(2. Without having additional facts and evidence, the Court finds thatetms
sophisticated debtor may have been confused or misled when readiN@theAlthoughthe
NOI providesunique identying information regarding Plaintiffdoan a least sophisticated
debtor may not be so savvy as to glean the creditor name from only the loan néxhlieis
juncture,the Courtfinds thatPlaintiff has pled sufficient facts to defeat Defendant’s Motion with
respect to Plaintiff§ 1692da)(2 claim.

ii. Alleged Violation Under § 169265)

Pursuant t8 1692e,‘[a] debt collector may not use any false, deceptive, or misleading

representation omeans in connection with the collection of any debfo establish a claim

under 81692¢(5), a plaintiff must demonstrate the debt colléttoeat[enedio take any action



that canot legally be taken or that [wasdt intended to be takén.8 1692e(5; seeBrown v.

Card Service Centert64 F.3d 450, 455 (3d Cir. 200€)olding that “it would be deceptive

under the FDCPA for CSC to assert that it could take an action that it had no interékimgf

and has neer or very rarely taken befored {i]f Brown can prove, after discovery that CSC
seldom litigatedbr referred debts such as Brown’s and those of the putative class members to an
attorney, a jury could conclude that the CSC Letter was deceptive or dimgleasa-vis the

least sophisticatedebtor”).

Plaintiff alleges thaDefendant’s deficienldOl amounted to a threat of foreclosure which
Defendantcould not legally take adid not intend to také. (See Am. Compl.§ 21.) Plaintiff's
argumentfails to withstand Defendant’s Motion fdhree key reasons. First, aBefendant
correctly points out, pursuant to New Jersey’s Fair ForeclosureNAES.A. 2A:50-53t seq
(“FFA”), a lender must issuan NOI at leastthirty days in advance of seeking foreclosuee
N.J.S.A. 2A:5656(a) Thus, in light of Plaintiff's default on her second mortgage, Defendant
was required under New Jersey law to issue the NOI to Pldintiff.

Secondly, Plaintiff does not sufficiently demonstrate that Defendant did not irdend t
commence foreclosure proceegs. Although the FFA requires lenders to issue the & (@ast
thirty days in advance of seeking foreclosure, it does not necessitate inenfiedtatosure at the
end of the thirtyday period. SeeN.J.S.A. 2A:5656(a) As Defendant maintains, assumihgt
Plaintiff remains in defaulfpreclosure proceedings may begin in the future.

Lastly, insupport of he8 1692e(5) claim, Plaintiff contends that if Defendant intended
to foreclose, Defendant would have included the creditor's name and addies§Ni@I in strict

compliance with New JerseyFFA (SeeAm. Compl.{126-28) seeN.J.S.A. 2A:5656(c)(11).

! Plaintiff does not specifically address § 1692e(5) in her briefing andrinepposdefendants arguments. See
Pl.’s Opp. 10-12)
2 Notably, Plaintiff does not dispute that she was in default in her ArdeBdmplaint or briefing.



However, as Defendant articulated, rmompliance with the FFA does not preclude the filofig

a foreclosure actionSeeU.S. Bank. N.A. v.Guillaume 209 N.J. 449, &-76 (2012) (stating

that where there is a nalomplaint NOI, atrial courtadjudicating the foreclosuraay “dismiss
the action without prejudice, order the service of a corrected notice, or impose aewotbdy r
appropriate tahe circumstances of the caseBased on Plaintiff's allegationBefendant’s NOI
did not amount to an empty or unlawful threat ung8et692e(5). Additionally, in response to
Defendant’'s Motion, Plaintiff does not provide any legal arguments agasmeisdal of this
claim. Accordingly, this Court dismisses Plaintiff's claim ungdr692e(5).

iii. Alleged Violation Under § 1692¢(10)

Plaintiff alleges that Defendaniolated §1692e(10)which prohbits “[t]he useof any
false representation or deceptive means to collect or attempt to collect any delubtairio
information concerning a consumerA letter is deceptive when it can reasonably be read to
have two or more meanings, one of which is inaccurate or contradictory to angthegment.
Wilson, 225 F.3d at 354 Although the Courimust interpret the letter through the eyes of the
“least soisticated debtor,” this standard does not relieve the debtor of the responsibidiadt
the validation notice with cardd.

Plaintiffs Amended Complaint does not sufficiently include details required to
demonstrate a claim undgrl692e(10). In tld matter the NOI is thesole communicationat
issue between the parties Plantiff does not allege thaDefendaris NOI misrepresented
informationor deeivedPlaintiff in connection with hedebt Although Plaintiff alleged that the
NOI failed to identify the creditor andlas noncompliant with the FFA, she does not indicate

that Defendant used deceptive means to cotlextlebt. In factneitherPlaintiffs Amended



Complaintnor her July23, 2010 letteraddresse®laintiff's default onthe debf (SeeDef's Br.
17.) Once againPlaintiff does not provide anyable arguments against dismisgdlthis claim
in herbriefing* Accordingly, Plaintiff's claim unde§1692e(10) is dismissed.

iv. Alleged Violation Under § 1692f

Plaintiff allegesthat Defendant violated 15 U.S.C.1892f which prohibits the use of
“unfair or unconscionable means to collect or attempt to coliectlabt.” The statute provides
a nonexhaustive list of examples that would constitute “unfair or unconscionable means”
including for instance(1) collecting an amount not authorized by law; (2) misconduct regarding
postdated checks; (3) causing undue cimsiscurfor communications; (4) taking or threatening
to take nonudicial action regarding the property; (5) communicating with a debtor via post card;
and (6) using any language or symbol, other than the debt collector’s address.envelope
when commurgating with Plaintiff via mail.Seel5 U.S.C. § 1692f.

In this case, Plaintiff does not allege that Defendant engaged in amg @lctivities
identified in the statut®r otherwise unfair or unconscionable condu@efendant correctly
points out that the only allegation Plaintiff provided in support of a claim ugdes92fis
Defendant’s deficient NOI. (Def.’s Br. 18.) Plaintiffs Amended Complaint and briefing do
not lend any support for this claim.S€eAm. Compl. | 30; Pl.'sOpp. 10-12) In addition,
Plaintiff fails to address Defendant’s legal argumaémtsonnection with th& 1692fclaim. The

allegeddeficient NOlalone—without further detad demonstratingnconscionable conduetis

® Plaintiff's July 23, 2010 letter to Defendant acknowledged receipt of the NOI, disputed the aofaletit, and
requested a validationSéeAm. Comp. Ex. B.)

* Plaintiff does not oppose any of Defendant’s legal arguments imection with the Motion to Dismiss. (Pl.’s
Opp. 1213.) With respect to her Crogddotion, Plaintiff contends that Defendant’s NOI is “deceptive amfic’

in failing to indicate the name and address of the lender becaugwiitedeher of the opportunity to cure default
and avoid foreclosure. (Pl’s Oppl.l In essence, this argument is duplicative of Plaintiff's claimder §
1692g(a)(2) and does not lend any support to a showing of misrepresentationpbiodebat is required urd 8§
1692e(10).



not sufficient to withstand Defendant’s Motioegardng this claim Accordingly, Plaintiff's §
1692fclaim is dismissed.
I. Plaintiff’'s Motion for Partial Summary Judgment
a. Legal Standard

Summaryjudgmentis appropriate “if the movant shows that there is no genuine dispute
as to any material fact and thvant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). “[T]he mere existence sbmealleged factual dispute between the parties will not defeat
an otherwise properly supported motion $ommaryjudgment the requirement is that tleebe

no genuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 2448

(1986). A fact is only “material” for purposes osammaryjudgmentmotion if a dispute over
that fact “might affect the outcome of the suit under the governing ldav.at 248. A dispute
about a material fact is “genuine” if “the evidence is such that a reasonable yloyretrn a
verdict for the nonmoving party.ld. The dispute is not genuine if it merely involves “some

metaphysical doubt as to the material factslatsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U.S. 574, 586 (1986).
The moving party must show thiditthe evidentiary material of record were reduced to
admissible evidence in court, it would be insufficient to permit the nonmoving partyryoitsar

burden of proof._Celotex Corp. v. Catret7 U.S. 317, 3223 (1986). Once the moving party

meets ts initial burden, the burden then shifts to the nonmovant who must set forth specific facts
showing a genuine issue for trial and may not rest upon the mere allegationdatspes;

unsupported assertions or denials of its pleadings. Shields v. Zuc2&4 F.3d 476, 481 (3d

Cir. 2001). “In considering a motion faummaryjudgment a district court may not make

credibility determinations or engage in any weighing of the evidence; insteadorémeoving
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party’s evidence ‘is to be believed and aBtjfiable inferences are to be drawn in his favor.™

Marino v. Indus. Crating Cp358 F.3d 241, 247 (3d Cir. 2004) (quotiAgderson477 U.S. at

255).
The nonmoving party “must present more than just ‘bare assertions, conclusory

allegations or suspiciehto show the existence of a genuine issuBddobnik v. U.S. Postal

Serv, 409 F.3d 584, 594 (3d Cir. 2005) (quoting Celotex Corp., 477 U.S. at 325). Further, the
nonmoving party is required to “point to concrete evidence in the record which supports each

essential element of its case.” Black Car Assistance Corp. v. New,J&b4ely. Supp. 2d 284,

286 (D.N.J. 2004). If the nonmimyg party “fails to make a showing sufficient to establish the
existence of an element essential to that party’s case, and on which . . . fhenhsfden of
proof,” then the moving party is entitled to judgment as a matter of law. Celotex Corpl,3177
at 322-23.

i. 15U.S.C. §1692g(a)(2)

As previously discussed, this CodismissedPlaintiff's FDCPAclaimsunder 15 U.S.C.
88 1692¢(5), 1692¢e(10), and 169%or purposes oPlaintiff's Cross Motionthesoleremaining
claimto address is Plaintiff'alleged violation pursuant to 15 U.S.C. 8§ 1692g(a)(2).

Plaintiff assertsthat Defendant’s NOI “failed to indicate the name of the creditor to
whom the debt is owedis required by 1692g(a)(2).(Pl.’s Opp Br. 9.) Plaintiff argues that
partial Summary Judgment, with respect to liabiéitgne, is warranted because Defendant did
not “strictly comply” with 8§ 1692g(a)(2and is therefore in clear violation of this sectid¢Rl.’s
Opp. 9-10.)

The Court finds Plaintiff's arguments unpersuasive. As previodsgussed, while

certain FDCPA sections astrictly construed8 1692g4)(2 requires an analysis under the least

11



sophisticated debtor standard. At this early stage of litigattaintiff's Cross Motion is
prematureas only the pleadings are on the recorthere are insufficient facts and evidence
relating to the material facts in the case. Additionally, at the very lbastare factual issues to
be proven regardinghether the least sophisticated debtor would have been cordusadled
in reading the NOI. Accordingly, Plaintiff's Cross Motion is denied.
CONCLUSION

For the reasons set forth above, Defendant’'s Motion is granted, in part, and denied in

part. Plaintiff's Cross Motion is denied.

s/Susan D. Wigenton, U.S.D.J.

Cc: Madeline Cox Arleo, U.S.M.J.
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