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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHRISTINE DONNELLY AND
KEVIN J. DONNELLY,
Civil Action No.: 11-7019 (ES)
Plaintiffs,
OPINION
V.

OPTION ONE MORTGAGE
CORPORATION, et al.

Defendants.

SALAS, DISTRICT JUDGE

l. Introduction

Pending before this Court are the following two motions to dismiss Plaintiffs Christine
and Kevin J. Donnelly’s (hereinafter “Plaiffit") Second Amended Complaint, (D.E. No. 60):
Pursuant to Federal Rules of Civil Proced8(a), 9(b), and 12(b)(6)Defendant Option One
Mortgage Corporation, n/k/a 8& Canyon Corporation, (“Option @), moves for dismissal of
Counts | — V and Counts VII and VIII ¢flaintiffs’ Second Amended Complain(D.E. No. 65);
and Defendant Netco, Inc. (“Netco”) moves thsmissal of Counts I-IX(D.E. No. 64). The
Court has jurisdiction under 28 U.S.C. § 1332(daving considered the parties’ submissions in
support of and in opposition to the instant motions, the Court decidasdtter without oral

argument pursuant to Fed. R. Civ. P. 78(b).r #® reasons set forth below, Defendants’

1 Option One has not moved to dismiss Count(dfieach of covenant of good faith and fair
dealing) or Count IX (breach of contract) Plaintiffs’ Second Amended ComplaintSdeD.E.
No. 65-1, Option One’s Moving Briet p. 2 n. 4; D.E. No. 70, @pn One’s Reply Brief, at 2
n. 2).
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motions are granted and Plaintiffs’ $ad Amended Complainis hereby dismissedyith
prejudice
I. RELEVANT PROCEDURAL AND FACTUAL BACKGROUND 2

Plaintiffs allege that Mortgage Tree naging Corporation (“MTLC”), an agent for
Defendant Option One, approached them tonagfce the mortgage am residential property
located at 690 Devon Street, Kearny, New ejers(D.E. No. 60, Second Amended Complaint
(“Sec. Am. Compl.”) 11 12, 17). Despite being opdtite on their mortgagemyments, Plaintiffs
entered into negotiations with MTLCId( 1 19-20). Plaintiffs requested a loan in the amount
of $320,000 with a fixed interest rate of 7.5% and monthinyents not to exceed $2,300.
(Id. 1 20). According to Plaintiffs, although MTLKkhew that neither it nor Option One could
provide a mortgage consistentith Plaintiffs’ request, MTLCpromised to do so anyway.
(Id. 7 21). Plaintiffs allege that MTLC’s megpresentations were & “in compliance with
[Dlefendant Option One’s instruction to redugederwriting standards and increase the number
of subprime mortgages the f2adant could securitize,id. 1 24), and that Plaintiffs relied upon
said misrepresentations in believing that MTLC would provide Plaintiffs with a fixed rate
mortgage. Id. 1 25-26).

On October 25, 2006, Netco, who Plaintiffs allege was an agent for Option One, attended
the closing for the refinanced mortgage waththority to act on Qjon One’s behalf. Id. 11 27,
29-30). Prior to the closing, MTL&dvised Plaintiffs not to hiran attorney for the closingld(
1 28). At the closing, Netcpresented Plaintiffs with a 23,000 adjustable rate loan, made

payable to MTLC with a startingiterest rate of 9.7% and aritial monthly payment of $2,700.

2 For the purpose of adlicating motions filed pursuant tBederal Rule of Civil Procedure
12(b)(6), the Court is required txcept the factual allegatiopsed by Plaintiffs as trueSee
Phillips v. Cnty. of Alleghenyp15 F.3d 224, 231 (3d Cir. 2008). €rbfore, the relevant facts
presented herein are those gleaned fivamtiffs’ Second Amended Complaint.



(Id. 1 31). Netco did not explaiwhy the terms of the loan gsented at the closing were
different from the terms of the loan that was promisdd. §( 32). Plaintiffidurther allege that
“Option One and MTLC, through Defendant Netcoerced the [P]laintiffs into signing the
mortgage note stating that the refinance proceeds would be used in part to payoff their mortgage
and if they did not sign they would be in defaultld. ( 33).

Option One acquired Plaintiffs’” mortgage @dtom MTLC “immediately upon closing”
and “was aware or should have beera@nof MTLC’s misrepresentation.”ld(  39). Plaintiffs
also aver that two allonges to the nditeth dated October 25, 2006 and signed by MTLC, state
that “all mortgage payments be made to [Dijelient Option One” and that “the mortgage note is
made without recourse.” Id. 1Y 35-37 (internal quotation marksitted)). Plaintiffs further
allege that Option One “knew should have known...thdP]laintiffs werebeing misled about
essential loan terms and were not getting what they promised.” [sic]f 40). Additionally,
Plaintiffs allege that before it acquired theefinanced mortgage, Option One “should have
discovered that fraud was occurrimgloan flippng products.” Id. { 42). Similarly, Plaintiffs
also allege that Option One “was aware stiould have been aware of the terms of the
Donnellys’ mortgage loaprior to closing” and tat Option One “was awam should have been
aware that the [P]laintiffs were not difi@d for the MTLC mortgage loan.”1d. Y1 47-48).

After the closing, Plaintiffs informed Opih One that MTLC had promised them that
they could refinance after six months and that diéiad failed to provid@laintiffs with a copy
of the executed loan documentdd. (11 55-56). Option One never supplied Plaintiffs with a
complete copy of the executed lodmcuments, nor did it otherwiseldress Plaintiffs’ concerns.
(Id. 19 57). Thereafter, “[P]laintiffs made theirstitwo mortgage payments to . . . Option One

in accordance with the mortgage noteld. (I 64). Subsequently, Option One “intentionally



failed to properly credit the payments.td.(11 65). Despite being askéo review and correct
Plaintiffs’ payment history, Option One refuseddo so and intimated th&laintiffs were in
default. Moreover, Option One intentionally failed to advise Plaintiffs, via written notice, of the
purported default. I1d. 7 66-68). In April 2007, Option One initiated a foreclosure action
against Plaintiffs in the Supger Court of New Jersey.Id. § 69).

In an effort to address the alleged mortgdgtault, Plaintiffs contacted Option One who
directed Plaintiffs to contact its agent, Dedant GRP Loan, LLC/GRP fancial Services Corp.
("“GRP”). (id. 19 76-77). According t®laintiffs, GRP, having authity to act on behalf of
Option One and to bind Option One regarding loggation efforts, negotiated with Plaintiffs
regarding loss mitigation, including negotiatiomegarding a forbearance agreement, via
instructions providedby Option One. If. 11 73, 81). GRP informed d@htiffs that in order to
become current they would hat@ make a lump sum paymeoit $8,000 and thereafter make
monthly payments of $3,000d( 11 78-79), and that if they magaid payments “the foreclosure
action would be discontinued and dismissedld. {| 82). Plaintiffs allege that Option One
“knew or should have known that...GRP’s statemestsuring the [P]laintiffs that if they made
forbearance payments the foreclosure action evtel discontinued and dismissed were false.”
(Id. 1 84). In July 2007, Plaintiffs paid antlp sum of $8,000 to GR for Option One, and
thereafter, Plaintiffs paid GRPoff Option One) $3,000 per monthd.( 86).

In April 2008, after GRP told Plaintiffs thétey still were not current on their mortgage
and that Option One required them to sign adarbnce agreement, Plaintiffs entered into a
forbearance agreement with Option One and GRR.J@87-88, 97). The forbearance agreement
was to govern the parties’lationship until February 2009.1d¢ § 97). The agreement required

an initial payment of $21,000 witmonthly payments of $3,000.1d(). The forbearance



agreement “specifically required that...OptioneQplace the foreclosure action in abeyance and
prohibited...Option One from prosecuting the complaint during the pendency of the agreement.”
(1d. 1 99).

Notwithstanding the terms of the forbearanceeament and their promise to refrain from
prosecuting the foreclosure acti@ption One continued to pursthee foreclosure action against
the Plaintiffs. [d. 1 104). On July 15, 2008, after Plaintiffs had paid Option One $30,000 under
the forbearance agreement, Option One “intentionally entered [f]inal [jJudgment against the
[P]laintiffs in its foreclosure action.”Id. 1 106). On July 15, 2008, Option One obtained a Writ
of Execution against the &htiffs’ property. (d. { 108). Option One failed to serve Plaintiffs
with either the Writ of Execution aa copy of the final judgment.ld{ 7 110-11). Plaintiffs
further aver that Option One “was aware btowd have been aware that the [florbearance
[a]greement prohibited it from prosecuting theefdosure action” and that Option One “was
aware or should have been aevdhat the [P]laintiffs madall required payments under the
[florbearance [a]greement.”Id( 1 112-13). Plaintiffs further maain that “[a]t the conclusion
of the [florbearance [a]greemerthe [P]laintiffs were preparetb resume making their regular
monthly payments under the mortgage note,@RP misrepresented...that they were required
to make a balloon payment of $20,000” beftirey could resume making the normal monthly
payments; and that “[n]o sudfalloon payment is stated fhe [florbearance [a]greemerit.{ld.

19 118-21).

On September 8, 2009, without noticing Rtdis, Option One and GRP commenced a

sheriff's sale proceeding against Plaintiffs’ properiy, { 130), and on September 24, 2009, the

Hudson County Sheriff issued sheriff's deed to GRP. Id.  131). Thereafter, Plaintiffs

3 The Court notes that “[by] March 2009, Pkffis had paid Option One approximately $70,000
towards the mortgage note.id( 125).



retained counsel and defended the foreclosure actidny £{32). On October 3, 2011, the Hon.
Thomas Olivieri, J.S.C. vacated the final judgment previously obtained by Option One, voided
the sheriff’'s sale and disssed the foreclosure actiond.(] 133).

Based on the foregoing facts, Plaintififed suit in New Jersey Superior Court on
October 11, 2011 against Option One, MTLGRP, W.J. Bradley Mortgage Capital
Corporation, NETCO, Inc., John Does Nb:12, and ABC Corporations No. 1-10. On
December 1, 2011, the case was removed toGbisrt. (D.E. No. 1). On July 30, 2013,
Plaintiffs filed their Second Amended Complaint, naming Option One, Netco? @&RPJohn
Does 1-12 and ABC Corporatis 1-10 as DefendantsSgeD.E. No. 607 On August 8, 2013,
Netco and Option One filed their respectivetimas to dismiss Plaintiffs’ Second Amended
Complaint. (D.E. Nos. 64, 65). Having been fllyefed, the instant motions are now ripe for
adjudication.

II. LEGAL STANDARD
1) Motion to Dismiss for Failure to Comply with Rule 9(b)
Option One and Netco seek dismissal of Cedrdnd Il of Plaintiffs’ Second Amended

Complaint (Plaintiffs’ fraud based claims) on thesisathat these claims again fail to meet the

4 GRP was not named as a Defendamlaintiffs’ original Complaint§$eeD.E. No. 1-1) but was
named in their First Amended Complaise€D.E. No. 48) and the Second Amended Complaint
(seeD.E. No. 60). GRP has not moved for dismigsgoined in Option One’s and/or Netco’s
motion to dismiss. To date, GRP has not ansdi@r otherwise responded to Plaintiffs’ First
Amended Complaint oréeond Amended Complaint.

5> Plaintiffs’ Second Amended Complaint and thending motions to dismiss come after this
Court granted Defendant Option One’s motiordiemiss Plaintiffs’ original Complaint. Sge
D.E. No. 47); and after this Court granted part, and denied, in pa Defendants Option One
and Netco’s motions to dismiss Riaffs’ First Amended ComplaintSeeD.E. No. 56). Hence,
Plaintiffs’ Second Amended Complaint, whi€efendants Option One and Netco have again
moved to dismiss pursuant to Federal RulesCofil Procedure 8(a), 9(b), and 12(b)(6),
represents a proverbitird bite at the apple, with respectRtaintiffs’ attempt to present legally
sufficient allegations againBtefendants Option One and Netco.
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pleading requirement of Federal Rule of Civib&dure 9(b). Rule 9(b) imposes a heightened
pleading requirement concernidjegations of fraud, includinglew Jersey Consumer Fraud
Act (“NJCFA”) claims, over and above tipéeading requirements of Rule 8(alickens v. Ford
Motor Co, 900 F. Supp. 2d 427, 435 (D.N.J. 2012).

Rule 9(b) requires that “in all avermentd fraud or mistake, the circumstances
constituting the fraud or mistake shall be statatth particularity.” Fel. R. Civ. P. 9(b). The
intended purpose of the heightened pleading stdngato require the plaintiff to “state the
circumstances of the alleged fraud with suffitiparticularity to place the defendant on notice of
the precise misconduct witkhich it is charged.”Frederico v. Home Deppb07 F.3d 188, 200
(3d Cir. 2007)see also Seville Indus. Mach. Corp. v. Southmost Mach. ,Ga@d F.2d 786, 791
(3d Cir. 1984). “To satisfy this ghtened standard, the plaintiff must plead or allege the date,
time, and place of the allegeflaud or otherwise inject pcision or some measure of
substantiation int@ fraud allegation.Fredericq 507 F.3d at 200.“Plaintiff must also allege
who made the misrepresentatittm whom and the general contesf the misrepresentation.”
Lum v. Bank of Am.361 F.3d 217, 224 (3d Cir. 2004) (internal citation omitt&uljatt v.
Winston & Strawn, LLP No. 10-6608, 2011 WL 2559567, at *{D.N.J. June 27, 2011)
(“Plaintiff must also allege who made thmurported misrepresentation and what specific
misrepresentations were made.”).

2) Motion to Dismiss for Failure to State a Claim: Rules 12(b)(6) & 8(a)

Option One seeks dismissal of Counts IM, V, VII and VIII of Plaintiffs’ Second
Amended Complaint on the bagdisat these claims ilato state a claim under Federal Rule of
Civil Procedure 12(b)(6). Netco seeks tsmndiss Counts Ill through IX pursuant to Rule

12(b)(6) (failure to state claim). On a motiondismiss pursuant to Rule 12(b)(6), “courts are



required to accept all well-pleaded allegations in the Complaint as true and draw all reasonable
inferences in favor of the non-moving partyPhillips v. Cnty. of Allegheny15 F.3d 224, 231

(3d Cir. 2008). *“Factual allegations must brough to raise a right to relief above the
speculative level,Bell Atlantic Corp. v. Twombjyb50 U.S. 544, 555 (2007), and the Complaint
“must containsufficient factual matter, accepted as true, to ‘state a claim to relief that is
plausible on its face.””Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citation omitted). Idbal,

the Supreme Court establishetiw-step process for determining whether a Complaint raises a
right to relief abovethe speculative level.ld. First, a court must identify any conclusory
allegations, as they are “not erddl to the assuntipn of truth.” Id. Second, the court must
consider if the assumption olth attributed to the non-conclugdactual allegations plausibly
suggests an entitlement of relieid. Determining whether the allegations are “plausible” is “a
context-specific task that requires the reviewing court to drawsojudicial experience and
common sense.1d. at 679.

Additionally, Fed. R. Civ. P. 8(a)(2) requiresCamplaint to set forth “a short and plain
statement of the claim showing that a pleadenigtled to relief.” While the pleading standard
announced by Rule 8 does not require detadetufil allegations, it does demand “more than an
unadorned, the-defendant-unlawfully-harmed-me accusatidgial, 556 U.S. at 678. The
plaintiff's short and plain statement of the claimast “give the defendants fair notice of what the
... claim is and the grounds upon which it restBéll Atl. Corp. v. Twombly550 U.S. 544, 545
(2007) (internal citation omitted). Finally, a district court deciding a motion to dismiss generally
does not consider matesdbeyond the pleadingsn re Burlington Coafactory Sec. Litig.114

F.3d 1410, 1426 (3d Cir.1997). “[When] deciding a RL2¢b)(6) motion, a court must consider



only the complaint, exhibits attached [thereto], matters of the public record, as well as
undisputedly documents Mayer v. Belichickg05 F.3d 223, 230 (3d Cir. 2011).
V. DISCUSSION

A. Plaintiffs’ Fraud Based Claims (Counts | and II)

As an initial point, the Court ne$ that it previously dismissedjthout prejudice all
counts of Plaintiffs’ First Amended @glaint with respect to Netco.SéeD.E. No. 56). This
Court also dismissed, withoutepudice, all counts, except Coant¥l and IX, with respect to
Option One. I@d.). Plaintiffs weregiven thirty days to amend their pleadingl., and as a
result, Plaintiffs filed a Second Amended Contlawhich is the Complaint at issue here.

In previously dismissing Plaintiffs’ NJ@Fand common law fraud claims (Counts | and
Il of Plaintiffs’ First Amended Complaint) agest Option One and Netco, this Court concluded
that those claims failed to satisfy the heightened pleading standard applicable to such claims
under Federal Rule of Civil Procedure 9(b)Se¢é¢D.E. No. 57 at 10-15).It is against this
backdrop that the Court now examines PIHgitSecond Amended Complaint to determine
whether Plaintiffs have satisfied thkeading standard of Rule 9(b).

1) Count I—Violation of the New Jersey Consumer Fraud Act

To establish a claim under the NJCFA, Fiiffi;mmust plead “(1) unlawful conduct by the
defendant; (2) an ascertainable loss by thenpithiand (3) a causal relationship between the
unlawful conduct and the lossProf| Cleaning & Innovative Blg. Servs. v. Kennedy Funding,
Inc., 245 F. App’x 161, 165 (3d Cir. 2007@glass v. BMW of N. AmNo. 10-5259, 2011 WL
6887721, at *3 (D.N.J. Dec. 29, 2011ause). “[T]he Act should beonstrued liberally in favor
of consumers.”Cox v. Sears Roebuck & C647 A.2d 454, 461 (N.J. 1994). However, “breach

of contract is noper seunfair or unconscionable . . .hd “alone does not violate a consumer



protection statute.’ld. at 462 (citingD’Ercole Sales v. Fruehauf Cor®b01 A.2d 990, 998 (N.J.
Supp. Ct. App. Div. 1985)).

Claims brought under the NJCFA “are subjedh particularity requirements of Federal
Rule of Civil Procedure 9(b).Parker v. Howmedica Osteonics Cagrplo. 07-2400, 2008 WL
141628, at *2 (D.N.J. Jan 14, 2008Accordingly, Plaintiffs mustplead each element of a
NJCFA claim with the requisite specificity tolgeze the defendant on notice of the [unlawful]
conduct for which it is charged.SeeFredericq 507 F.3d at 200. Specificity has been further
described by the Third Circuit as the “dateagd or time of the fraud” or some “alternative
means of injecting precision and some measirsubstantiation intdthe] allegation[s] of
fraud.” Lum v. Bank of Am.361 F.3d 217, 224 (3d. Cir. 2004nternal quotations and
punctuation omitted). “Plaintiffs must also alleggo made a misrepresentation to whom and
the general content of the misrepresentatidd.”

To satisfy the specificity requirement Blule 9(b), NJCFA claims also cannot “contain
collectivized allegations against ‘defendantbécause “Rule 9(b) is not satisfied where the
complaint vaguely attributes the allegegludulent statement to ‘defendant.Naporano Iron &
Metal Co. v. Am. Crane Corp79 F. Supp. 2d 494, 511 (D.N.J. 19994 plaintiff must plead
fraud with particularity with respect to each defant [to] inform each defendant of the nature
of its alleged participation in the fraud.ld. In some circumstances, however, collective
pleadings of fraud may be appropriate where éddants are...similarly situated and...engage in
similar...conduct.”Lind v. New Hope Prop., LLONo. 09-3757, 2010 WL 1493003, at *4

(D.N.J. Apr. 13, 2010).
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a. Count One against Option One

In ruling that Plaintiffs’ NJCR claim as pled in their First Amended Complaint was not
sustainable against Option Ondst@ourt previously ruled:

“These allegations, without more, ntat sustain a claim under the NJCFA.

Plaintiffs claim that Option One knew or should have known about the terms of

MTLC’s mortgage loan. However, theigbtened pleading requirements of Rule

9(b) require more particularity. Plaifit do not allege what Option One knew or

how that knowledge sufficiently tied Opti One to the mortgage loan prior to

assignment...Plaintiffs make no allegations watiy Option One should have

known about Plaintiffs’ financial sittian. Plaintiffs also fail to identifyhow

specific misrepresentations Option One madid regards to the mortgage loan

harmed Plaintiffs or were illegalrequirements of a valid claim under the

NJCFA.”
(D.E. No. 57 at 11). In sum, Plaintiffs’ First A&Amded Complaint failed to demonstrate, with the
required particularity, how Option One was involved in the negotiatioinefmortgage note,
why Option One should have been aware ofalleged misrepresentations made by MTLC, and
why Option One should have been aware of Hféshfinancial situaton. Given the Court’s
prior analysis, the sufficiency of Plaintiffsllegations with respect to the mortgage note
necessarily turns on the degree to which Rf&shiSecond Amended Complaint demonstrates
how Option One was involved in the néigtion and execution of the note.

i.  Violation of the NJCFA Regarding the Mortgage Note

Regarding the negotiations and execution ef tote, Plaintiffs allege that Option One
(and other Defendants) “made false promisesl amisrepresentations to the [P]laintiffs
concerning the material terms of the subjectrtgage note,” including “false promises and

misrepresentations about the amount of the mgmihlyments, interest rate, type of mortgage

and the cost of financing” and that “[tlhe [Pi&ffs reasonably relied on the misrepresentations

11



of [D]efendants aforesaid.” (Sec. Am. Compl. 17 138, $4@)xcording to Plaintiffs, “Option
One acquired the [P]laintiff’s [sic] mortgage note from MTLC imnag¢ely upon closing,”id. 1
39), thereby establishing that Option One watsdn@ctly involed in the negotiation, execution
or closing of the mortgage note. Indeedififfs’ Second Amended Complaint describes the
negotiations as being only beten Plaintiffs and MTLC. I4. ] 11-15).

The Second Amended Complaint also doesimdude any allegations that Option One
made any misrepresentationsesrgaged in any otheonduct that is mhibited by the NJCFA
prior to the closing of the mortgage note. Irdler their opposition brief, Plaintiffs do not argue
or point to any allegations in their Second émded Complaint that demonstrate, with the
particularity required by Rul®(b), how Option One violated ¢hNJCFA with respect to the
mortgage note. Instead, Plaffgiseek to attach NJCFA liakiii to Option One (relative to the
mortgage note) vicariously by alleging th4iin 2006 and 2007, MTLC was an agent of
[Dlefendant Option One anwas authorized to act obehalf of...Option One,”id. § 12),
alleging that “Netco was an agent of...OptioneCand was authorized &t on behalf of and
had the authority to legally bind...Option Oire any business transam with a mortgagor
including the [P]laintiffs.” [d. { 29). These allegations ate type of factually unsupported
legal conclusions that a court cannot accept as Beelgbal, 556 U.Sat 679.

Option One argues in their moving brief, ant tBourt agrees, that while “a court must
view allegations in a complaint as true in a motion to dismiss, it (a court) is not compelled to
accept unwarranted inferences, unsupported conclusiorsgal conclusions disguised as

factual allegations (D.E. No. 65-1, Option One’s Mowg Brief (“Option One Mov. Br.”), at

® The Court previously concludetiat the allegations Plaintiffisiake in paragraph No. 121 of
their First Amended Complaint, which are idealito the paragraph No. 138 of their Second
Amended Complaint, lacked the requisite speitjfirequired by Rule %), as it lumps Option
One with multiple other Defendants and fails tentify with particularity the acts or omissions
by Option One that wereofiative of the NJCFA.§eeD.E. No. 57 at 11).

12



33 (quotingBaraka v. McGreevey481 F.3d 187, 211 (3d Cir. 2007peealso, Skypala v.
Mortgage Elec. Registration Sy€65 F Supp. 2d 451, 456 (D.N.J. 2009) (“[A] court is not
required to accept sweeping legal conclusions cdbkeifiorm of factual allegations, unwarranted
inferences, or unsupported conclusions.”).

Without having pled facts that indicate tt@ption One and MTLC and/or Netco had an
express principal/agent relationship, in ord® impute MTLC and/or Netco’s alleged
misrepresentations to Option One and therelagala violation of the NJCFA by Option One,
Plaintiffs must demonstrate the existence ohpparent agency relationship between Option One
and MTLC and/or NetcoSeeHuelas v. Wells Fargo Home Mortg., Indlo. 11-7250, 2012 WL
3240166, at *4 (D.N.J. Aug. 7, 2012). To prove the existence of apparenyaB&intiffs must
plead facts showing that: (1) the appearancautthority has been created by the conduct of the
alleged principal and not soleby the conduct of the putative age(®) a third party has relied
on the agent's apparent authority to act forilacfpal; and (3) the reliance was reasonable under
the circumstances.ld. (citing Mayflower Transit, LLC v. Prince314 F. Supp. 2d 362, 374
(D.N.J.2004)). When facts supporting apparemnay are alleged, a court must then examine
the “totality of the circumstances” to determiwbether an apparent agency relationship existed
even though the principal did not hadieect control over the agenitd.

Regarding an apparent agency relatgmsbetween Option One and MTLC and/or
Netco, Plaintiffs do not allegany pre-closing conduct by Option ©that led them to believe
that either MTLC or Netco were agents €@ption One and that any such conduct by Option One
induced Plaintiffs to enter into the mortgageesgnent. In fact, according to the averments in
their Second Amended Complaint, Plaintiffs did not become aware of Option One’s existence

until at the earliest, thclosing, when Netco presented thesith the allonges @t stated that
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their mortgage payments were to be made to Option O8eeSec. Am. Compl. 1Y 35-37).
Plaintiffs do not allege thahey had any knowledge of Option One’s existence, much less that
Option One was involved in the mgage note transaction prior tike closing. Plaintiffs’ first
mention of having contact with Option One & follows: “[flollowing the closing, the
[P]laintiffs advised [D]efendant Option One that MTLC promised them that they could refinance
after six months.” (Sec Am. Compl.  55).

If Plaintiffs’ first contact with Option Oa& did not occur until &r the closing, it is
logically impossible for Option One to have eggd in conduct that thelaintiffs could have
interpreted as evincing a principal/agentatienship between Option One and MTLC and/or
Netco that Plaintiffs could haveeasonably relied on. ConsequgnPlaintiffs have failed to
plead sufficient facts to support their assertitret MTLC and Netco were agents for Option
One and have therefore failad explain Option One’s involveent in the mortgage note
transaction. As a result, the Court grantdi@pOne’s motion to dismiss Plaintiffs’ NJCFA
claim pertaining to the negotiation aexlecution of the mortgage note.

ii.  Violation of the NJCFA Regarding the Forbearance Agreement

The Court must next determine whether Piti;mhave pleaded their NJCFA claim, with
respect to the forbearance agreement, with tightemned pleading requirements of Rule 9(b). In
Count I, Plaintiffs allege that “Defendants BRnd Option One made false representations about
the terms and conditions of therBearance Agreement entered intith the [P]laintiffs.” (d. |
139). Additionally, Plaintiffs miee general allegations agair@ption One with respect to its
alleged violations of the terms of the forbearaageeement, including alleging that Option One:

e continued to prosecute the foreclosamtion without informing Plaintiffs of
same, id. 1 104-05);

14



e intentionally failed to notify the Plaiifits of its intention to enter final
judgment in the foreclosure actioid.(f 107);

e obtained a Writ of Execution againstamitiffs’ property for the purpose of
selling the property & Sheriff’s sale,id. 1 108);

o failed to send a copy of the finalggment or Writ of Execution to the
Plaintiffs as requiredy New Jersey lawjd. § 110-11);

e was aware or should have been awdhnat the forbearance agreement
prohibited it from prosecuting the foreclosure actiaoh, { 112);

e “deceived the plaintiffs about discomtiing the foreclosure action in order
[to] induce the plaintiffs to overpay dheir mortgage notand/or to acquire
the plaintiff’'s property byfalse means” [sic],id. T 115).

Option One argues that Plaintiffs’ NJCF&laim with respect to the forbearance
agreement must be dismissed for four reasbp®laintiffs do not allege any unlawful conduct
attributable to Option One; instead Plaintiffs’ allegatiomsirgl in breach of contract; 2)
Plaintiffs’ allegation that GRP was an agent @ption One is not pled with the particularity
required by Rule 9(b); 3) Plaintiffs lump Ogti One with GRP in a conclusory manner with
respect to the alleged misrepresgions about the terms of the forbearance agreement; and
4) Plaintiffs do not allege what damages afisen the forbearance agreement (as opposed to the
mortgage note). (Option One Mov. Br. at 37-39).

The Court finds that Plaintiffs failed tplead a NJCFA claim with the requisite
specificity required by Rule 9(b)Plaintiffs’ allegation that GRP was an agent for Option One
fails for the same reasons that their allegation that MTLC and Netco were agents for Option One
fails: Plaintiffs makeonly a bald assertion of an agenmjationship without providing any
factual basis. Consequently, Plaintiffs’ atjg to vicariously attribute unlawful conduct to
Option One based on the alleged misrepredems made by GRP with respect to the

forbearance agreement fails for lack oéaficity as required by Rule 9(b).

15



With respect to the forbearance agreememt,alfegations that Plaintiffs make directly
against Option One sound primarily in breach contract, as opposed to satisfying the
particularity requirement for pleading the umfal conduct element of a NJCFA claimSegg,

e.g, Sec Am. Compl. § 104 (“During the pendg of the [florbearance [a]greement,
[Dlefendant Option One...violated the termsthe agreement by continuing the foreclosure
action against the [P]laintiffs.”)) These allegations, without mow@e not sufficient to establish
a viable claim under the NJCFASeeDaloision v. Liberty Mut. Fire Ins. Cp754 F. Supp. 2d
707, 710 (D.N.J. 2010) (“[T]he breach of an en&able contract does not constitute a violation
of the CFA.”) (citingRichardson v. Standard Guar. Ins. C871 N.J. Super. 449, 470 (App.
Div. 2004)).

To the extent that a few of the allegations Plaintiffs make directly against Option One
that sound in fraud,sée Sec Am. Compl. T 101, 106, 115), cowdyuably satisfy the
heightened pleading standard for the unlawéulduct element of their NJCFA claim, Plaintiffs’
NJCFA claim with respect to the forbearance agergmlitimately fails due to Plaintiffs’ failure
to articulate any losses that they sustained eesult of the forbearance agreement. Paragraph
142, quoted below, only articulates losses that tha#ffs allegedly suffered as a result of the
mortgage note:

As a proximate result of the acts andissions by [D]efendants the [P]laintiffs

have sustained an ascertainable loskiging but not limitedo the unwarranted

preliminary late fees anihterest in January 2003f $5,526.44, closing costs of

$9,440, the mortgage arrears of $240,000, esge associated with default and

the difference between the finance costhef mortgage the [P]laintiff’'s had with

that which MTLC sold them of approximately $150,000.

Here, Plaintiffs specifically identify their losses as being related to the mortgage note that MTLC

sold them. Plaintiffs do not make mention oy amwarranted principle ganents, fees, interest

or other losses that they sustained as a result ofotthearance agreement The alleged
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ascertainable loss that Plaintiffs articulate tedaexclusively to thenortgage note, not the
forbearance agreement. Consequently, PfEnhave failed to allge, with the requisite
particularity an essential elemeng. an ascertainable loss, of their NJCFA claim against Option
One, with respect to ¢hforbearance agreement.
b. Count | Against Netco

In their opposition brief, Plaintiffs do not asisany arguments in support of their NJCFA
claim against Netco. In additido alleging in the same conclusory manner as they did against
Defendants MTLC and GRP that Netco wasagent for Option One, the Second Amended
Complaint contains only five paragraphs tma&ke mention of Netco—all in the context of
Netco’s alleged involvement in tledosing of the mortgage noteSdeSec. Am. Compl. 1 29-
34). According to Plaintiffs, Netco was aneat) for Option One; attended the closing of the
mortgage note; presented the Plaintiffs with adjustable rate mortgage in the amount of
$323,000 (payable to MTLC with an interest rate9.7% and initial monthly payments of
$2,700); failed to explain why the terms of theenptesented at the clog were significantly
different from the terms of the note the Plaintiffs allege had been promised by MTLC; and
coerced Plaintiffs into signing the jadtable rate mortgage note.ld.j. Netco argues that
Plaintiffs’ failure to specifically name it in #ir NJCFA claim is fatal to their claim because
without having named Netco, Plaintiffs have faitedneet the heightened pleading requirements
of Rule 9(b). (D.E. No. 64, NetcoMoving Brief (“NetcoMov. Br.”) at 13).

The Court agrees with Netco that Plaintifiave fallen woefully short in alleging a
NJCFA claim against Netco. Ind&ePlaintiffs do not assert amyguments in support of their
NJCFA claim against Netco in their oppositibmief. A review of the Second Amended

Complaint reveals that &htiffs make minimal, if any, algations against Netc Count | does
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not mention Netco by name nor does it otheenascribe any unlawful conduct to Netco. The
three paragraphs in Count | of the Second Amended Complaint that could be read to infer Netco
as one of the “[D]efendants” mentionede¢€ Sec. Am. Compl. Y 140-142), also fail because
they do not put Netco on notice of whedecificproscribed conduct itngaged in. Rule 9(b)
requires a plaintiff to plead witlparticularity so tht a defendant is pubtn notice of the
fraudulent claims he or she is accused of makifige general allegations that do mention Netco
are likewise insufficient to sumh a claim under NJCFA as thoskegations do not articulate,
with particularity, the alleged fraudulent bel@vof Netco as required under the NJCFA. In
fact, Plaintiffs fail to allege that Netco’s cormuvas unlawful or otherwise prohibited by the
NJCFA. Generalized, non-specifallegations such as these miut satisfy the “date, place or
time” requirement of a Rule 9(b) pleading, nor sldte“injec[t] precisionand some measure of
substantiation into [thedllegatio[n] of fraud.” SeeLum, 361 F.3d at 224. Accordingly, Count |
of the Second Amended Complaint against Netco is dismissed pursuant to Rule 9(b) for failure
to meet the heightened pleadingu&#ements for a NJCFA claim.
2) Count I[I—Common Law Fraud

Plaintiffs also allege that the actions of “[D]efendants constitute common law fraud”
because [tlhe misrepresentations made by thef¢dbdants caused [P]laintiffs to enter into the
mortgage transactions.” (Se&m. Compl. T 144). In suppbof its common law fraud claim,
Plaintiffs rely on the same allegations and amgats that they asserted in support of their
NJCFA claim, stating: “The [Pintiff's [sic] allegations agletailed above, state a cause of
action for common law fraud. Again, the [D]efendaimtentionally misrepresented its loan

product for the purpose of inducing the [P]ldiistito accept something they did not want and

" Plaintiffs fail to specify which “[D]efendantthey are referring to here. Consequently, the
Court is left to speculate.
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which cost them significantly more.” (D.E.0N66, Plaintiffs’ OppositioBrief (“Pl. Opp. Br.”)
at 25). Plaintiffs furthercontend that “the [D]efendghimisrepresented the terms of the
(forbearance) agreement to the plaintiff [sic]fa)ing to advise thenof a balloon payment and
entering final jJudgment in contravention of theegment, knowing that its statement was false,
intending for the plaintiffs to rely on them which the plaintiffs reasonably did and it resulted in
great harm.” Id.). Option One argues that Plaffgi common law fraud claim should be
dismissed—for a third time—because it still has Ime¢n pled with the particularity required by
Rule 9(b). (Option One Mov. Br. at 33).
Count Il Against Option One

The elements of common law @réh are: “(1) a material misrepresentation of a presently
existing or past fact; (2) knowledge belief by the defendant osifalsity; (3) anntention that
the other person rely on it; (4) reasonable rekatinereon by the other person; and (5) resulting
damages.”Gennari v. Weichert Co. Realtor691 A.2d 350, 367 (N.J. 1997). Claims of
common law fraud are subject to the pleadirsjandards of Rule 9(b); therefore, the
“circumstances constituting fraud” must beleaded with sufficient particularity.
Fed. R. Civ. P. 9(b).

I.  Regarding the Mortgage Note

With respect to the mortgage note, the Court concludes that Plaintiffs have failed to
comply with the heightened pleadings requiretsenf Rule 9(b) for substantially the same
reasons that Plaintiffs’ NJ@Fclaim is deficient. First, as discussed at lengtipra Plaintiffs’
factually unsupported conclusiorathtMTLC and/or Netco acted as an agent for Option One does
not satisfy the heightened pleadirequirements of Rule 9(b), atiterefore, Plaintiffs have no

way of connecting Option One to the negotiataord ultimate closing of the mortgage note.

8 SeeFN 5,supra
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Consequently, with respect tbe mortgage note, Plaintiffs’ common law claim against Option
One cannot be sustained.
ii.  Regarding the Forbearance Agreement

With respect to the forbearance agreement, Count Il also fails for lack of particularity as
required by Rule 9(b). Plaintiffs claim “[Blendant” misrepresented the terms of the
forbearance agreement. (Sec. Am. Compl. 19®5- However, Plaintiff§ail to allege the
nature of the misrepresentation, a requirement of any fraud cl&eeFed. R. Civ. P. 9(b).
Plaintiffs also fail to assert what specific texdal misrepresentatiortsy Option One were made
with the intention that the Plaintiffs wouldlyeon them, another required element of any fraud
claim. Gennari,691 A.2d at 367. All the Plaintiffs ke done in Count Il of their Second
Amended Complaint is recite threquisite elements of fraud Waut averring specific facts to
support their claim.

Plaintiffs’ common law frad claim also cannot be saved by the general factual
allegations that are attributed to Option On8egSec. Am. Compl. {1 101, 103-06, 107-115).
To the extent that these allegations may supgatlaim for breach ofthe contract, they are
insufficient to sustain a claim for fraud, as thaghy not contain particuleaed allegations that
Option One misrepresented any material fact thatPlaintiffs relied upon in entering into the
forbearance agreement. In fact, of théowe-referenced allegatie that articulate
representations allegedly madby Option One, Plaintiffs do noallege that any of these
representations were maglgor to entering into the forbearanceegment. For example, of the
representations allegedly made concerning thbeefirance agreement, the only representation
that, on its face, reads as a misrepresentai@s follows: “Defendants Option One and GRP

told the [P]laintiffs not to defend the forecloe complaint while the forbearance agreement was
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in effect andoromised that it would ngirosecute the foreclosure aatidf the [P]laintiffs made
the required payments under the terms of the forbearance agreén{é&ht § 101) (emphasis
added).

It is only the secongortion of the above quoted statmh (considering other allegations
by Plaintiffs that Option One continued to prosec¢h&eforeclosure actiorthat can be viewed as
a misrepresentation. Howeverabitiffs fail to state when thialleged misrepresentation was
made and by whom. The Court is left to speeuss to whether it was Option One, GRP or both
who promised not to prosecutee foreclosure action. Additioltyg without knowing when this
alleged misrepresentation was maide, whether it was made before or after Plaintiffs entered
into the forbearance agreement, the Court &lass as to whether the alleged misrepresentation
induced them to enter the forbearance agreement or to what other extent Plaintiffs reasonably
relied on this statement to their determinant. TIRlgintiffs have failed to assert what specific
claims were made by Option One that thejeceon, a required elemewnf any fraud claim.
Accordingly, with respect tdhe forbearance agreementoudt Il of the Second Amended
Complaint against Option One is aldiemissed pursuant to Rule 9(b).

I.  Count Il Against Netco

As stated previously herein, PlaintiffspPosition Brief does not assert any arguments in
support of their fraud claims against Netco. mis’ entire argument in support of its fraud
claims is directed aDption One (and GRP).SéePl. Opp. Br. at 14-25).To the extent that
Plaintiffs rely on the minimal allegations altuited to Netco in the Second Amended Complaint,
(seeSec. Am. Compl. 11 29-34), tleeallegations do not contaimyaalleged misrepresentations
by Netco that Plaintiffs maintain they relied upon in entering into the mortgage note agreement.

Plaintiffs do not contend that the failure poovide documents or the failure to explain the
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discrepancies between the two mortgage loans wexterial misrepresentations or that Netco
knew such misrepresentations were false, or Neto made such misrepresentations with the
intent to induce Plaintiffs to act. As such, Rtdfs have not allegedatts necessary to sustain
their common law fraud claim against Netco.

With respect to the forbearance agreement, the Second Amended Complaint does not
contain any allegations that demonstratat tiNetco was in any way involved in the
consummation of that agreement. As suclg @ourt finds that Platiffs have failed to
adequately plead a claim faommon law fraud as to Netco, and therefore Count Il against
Netco is dismissed.

B. Plaintiffs’ Non-Fraud Based Claims

Pursuant to Federal Rule of Civil Prdeee 12(b)(6) Option Onkas moved to dismiss
Counts | — V and Counts VII and VIII while ® has moved to dismiss Counts IlI-IX. A
review of Plaintiffs’ Second Amended Complaiand Plaintiffs’ opposition brief reveal that
Plaintiffs have made few, if any, substantslanges to Counts llI-I1X that would make these
claims viable, nor have Plaintiffssserted any binding or perswaslegal authority in favor of
preserving Counts Il — IX. Nonetheless, the Court has evaluated these claims and each will be
discussed in turn.

3) Count lll—Unconscionability
I.  Count Ill Against Option One

Plaintiffs attempt to assert a causeaation for unconsionability against Option One
based on Option One being the “dominant partythaslender and therefore, being in position to
dictate the terms of the forbeacanagreement. (PIl. Opp. Br.28-26). Option One reiterates its

argument from its previous motion to dismissttRlaintiffs’ unconscionability claim fails, as a
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matter of law, because unconscionability may ddypled as an affirmative defense and not as
an affirmative claim for damages. (Opti@ne Mov. Br. at 14-15D.E. 51-5, Option One’s
Motion to Dismiss Plaintiffs’ FisAmended Complaint at 18).

“[Clourts may refuse to enforce mivacts that areinconscionable.” Saxon Constr. &
Mgmt. Corp. v. Masterclean, Ind641 A.2d 1056, 1058 (N.J. Super. Ct. App. Div. 1994). A
claim for unconscionability requires two elementgl) unfairness in the formation of the
contract, and (2) excessivalisproportionate terms.Sitogum Holdings, Inc. v. Rop&0 A.2d
915, 920 (N.J. Super. Ct. Ch. Div. 2002). To survive a 12(b)(6) motion,iféamust plausibly
demonstrate “some overreaching or imposition reguftiom a bargaining disparity between the
parties, or such patent unfadss in the contract that measonable person not acting under
compulsion or out of neceggiwould accept its terms.Howard v. Diolosa574 A.2d 995, 999
(N.J Super. Ct. App. Div. 1990).

Once again, this Court finds that Couritdf the Second Amended Complaint against
Option One fails, as a matter of law, because Plaintiffs assert unconscionability as a claim for
damages and not just as a defensenagjdhe enforcement of a contradtind v. New Hope
Prop., LLC, No. 09-3757, WL 1493003, at *7 (®.J. Apr. 13, 2010) (quotingitogum
Holdings, Inc. v. Rope800 A.2d 915, 922 n.14 (N.J. Super. Ch. Div. 2002)). Additionally,
while Plaintiffs’ opposition brief directs the uncam@nability claim at Option One with respect
to the forbearance agreement, the Secondntied Complaint only speaks of “[D]efendants”
generally and does not refer spigifly to the forbeance agreement. (Sec. Am. Compl. 1 148).
As such, even if Plaintiffs only intended tdilize unconscionability as shield against the
enforcement of the forbearance agreemenynCdll of the Second Amended Complaint still

does not provide adequate factaapport to “raise a right to refi@above [a] speculative level.”
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SeeTwombly 550 U.S. at 555.

Additionally, while Plaintiffs do have a caattual relationship with Option One with
respect to the mortgage note and forbearanaeaent, the Second Amded Complaint fails to
assert which contract(s) should be rescinded tduenconscionability. Plaintiffs also do not
allege the bargaining disparity that existedtween them and Option One that made the
contract(s) unconscionable. Therefore, Colinbf the Second Amended Complaint against
Option One fails even if the Pldifis had not requested damagesjtdails to plausibly state a
claim for relief pursuanto Rule 12(b)(6).

ii.  Count Illl Against Netco
As stated above, Plaifis do not argue their unconscatility claim against Netco.

Similarly, Count Ill of the Second Amended Cdaipt does not contain any factual averments
or allegations consistent with an unconsciongbdiaim against Netco. Like Option One, Netco
also argues that Plaintiffs’ uanscionability claim is not aecognized affirmative cause of
action in New Jersey and therefore should be idsed. (Netco Mov. Br. at 11-12). Netco also
argues that this claim is also not sustainabla abield against the enforcement of a contract
with respect to Netco.ld.).

The Court finds that Plaintiffs’ unconscionatyiliclaim must be dismissed as to Netco
because it is not a recognized affirmative caussctibn and because Plaintiffs have not averred
sufficient facts to support a coattual relationship with Netco.

4) Count IV—Unjust Enrichment
I.  Count IV Against Option One
Plaintiffs argue that their unjust enrichment claim shoul@dlm®ved to proceed because

“[P]laintiffs made payments on a contract wifP]efendant that doesot exist, since the
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[Dlefendant has no intention abiding by it” and that “[D]efedant was unjustly enriched by
monetary benefits conferred by the [P]ldiistithrough a fraudulently induced forbearance
agreement.” (Pl. Opp. Br. at 26). Plaintiffs et allege that “as a consequence of their conduct
aforesaid, [D]efendants have been unjustly eedch (Sec. Am. Compl. { 153). Plaintiffs
apparently base this claim averpayments on the various moggainstruments they allege
were improperly secured and administered by Option O&ee @1 22, 23, 33, 39, 43, 65, 86,
106, 117, 142).

Option One argues that becauBkintiffs’ unjust enricment claim in their Second
Amended Complaint is identical to the unjustieimment claim that was previously dismissed,
(compareD.E. No. 48 11 135-37 (Count IV ofdntiffs’ First Amended Complaintyith Sec.
Am. Compl. 1Y 152-54 (Count I\f Plaintiffs’ Second Ameded Complaint)), the Second
Amended Complaint should be dismissed fordame reason—the quasi-contractual remedy of
unjust enrichment is unavailabkes a matter of law, where therpas’ rights aregoverned by a
contract. (Def. Moving Br. at 12).

To state a claim for unjust enrichment, a pléimiust show that 1) gilaintiff's expense;

2) defendant received a benefit; and 3) suctefiewas received under circumstances that would
make it unjust for defendant tetain benefit without payingTorres-Hernandez v. CTV Prepaid
Solutions, Ing.No. 08-1057-FLW, 2008 WL 5381227, & (D.N.J. Dec. 17, 2008kee also
VRG Corp. v. GKN Realty Cor®4l A.2d 519, 526 (N.J. 1994). PRigifs must also show that
they “expected remuneration from the defendatieatime [plaintiffs] performed or conferred a
benefit on [the] defendant and that the failafeemuneration enriched [the] defendant beyond
its contractual right.”"VRG Corp 641 A.2d at 526. Under New Jerdaw, Plaintiffs must plead

that the Defendants were enriched in a mamo¢ governed by any enforceable contraBee,
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e.g, Estate of Gleiberman v. Hartford Life Ins. C®4 F. App’x 944, 947 (3d Cir. 2004)
(“Claims for unjust enrichment and the asponding remedy, restitutipare only supportable
when the parties’ rights are not goverrgda valid, enforceableontract.”) (citingSuburban
Transfer Serv., Inc. v. Beech Holdings, Jn€l6, F.2d 220, 226-27 (3d Cir. 1983))inuto v.
Genesis Advisory SeryfNo. 11-3391, 2012 WL 1085807, at *12 (Mar. 29, 2012) (showing that
where there is a valid contract, a claim for ungratichment may only besaerted to extent the
defendant was enriched beyond sltepe of the contract).

Here, as evinced by Plaintiffs’ own factual avermenggeSec. Am. Compl. | 97),
Plaintiffs and Option One werparties to the forbearance agreement, which is a valid and
enforceable contract. Plaifi§ have not alleged that they conferred any benefit upon Option
One outside the context of the forbearanceeaygent. Further, going forward, Plaintiffs’ only
viable claims against Option One are their breatclontract claim and breach of the implied
covenant of good faith and fair dealing claimGonsequently, becauseetiparties’ rights and
obligations are governed by the forbearance agree(aevalid contract)unjust enrichment is
not a viable theory of mevery for Plaintiffs. Therefore, &htiffs’ unjust enrichment claim fails,
as a matter of law, and must be dismissed.

ii.  Count IV Against Netco

Plaintiffs do not appear to assert thenjust enrichment claim against NetcdSeé€PI.
Opp. Br. at 26). To the extent that Countdithe Second Amended Complaint seeks to include
Netco among the “[D]efendants”ah Plaintiffs alleged were wngtly enriched, the Court finds
that Plaintiffs have not alleged thtitey conferred any benefit on Netda., paid Netco any

monies. Therefore, Netco’s motion to dismiss Count IV is granted.
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5) Count V—Breach of Fiduciary Duty (As to Option One and Netco)

Plaintiffs specifically name Option On@&d omit Netco among a list of Defendants that
allegedly “owed a fiduciary dutyo the [P]laintiffs.” (SecAm. Compl. § 156). The Second
Amended Complaint also does maintain any factual avermentsathtaken as true, support the
conclusion that Option One or Netco owed Rifis a fiduciary dug, nor does Plaintiffs’
opposition brief posit any arguments in favor aithclaim for breach of fiduciary duty. Both
Option One and Netco argue that Plaintiffs héaited to state a claim for breach of fiduciary
duty because Plaintiffs have nahd cannot allege facts demtrasing that Defendants owed
them a fiduciary duty. SeeNetco Mov. Br. at 13; Optn One Mov. Br. at 19).

A fiduciary duty arises between two personewlone person is under a duty to act for or
give advice for the benefit @nother on matters within tleeope of their relationshipF.G. v.
MacDonell 696 A.2d 697, 703-04 (N.J. 1997) (stating “[tlesence of a fiduciary relationship
is that one party places trust and confidenceaamother who is in a dominant or superior
position”). “The fiduciary’s obligations to théependent party include a duty of loyalty and a
duty to exercise reasonable skill and care [,] [drldJa]ccordingly, the fiduciary is liable for
harm resulting from a breach of the duties impldsg the existence of such a relationshifd’
(citing RESTATEMENT (Second) OF TRUSTES 170, 174 (1959); RESTATEMENT (Second)
OF TORTS § 874 (1979)).

Moreover, a party cannot generally “stateclaim for breach of fiduciary duty based
solely on . . . allegations . . . which reflect magy more than a debtor-creditor relationship.”
Abulkhair v. Citibank & Assocs434 F. App’x 58, 63 (3d Cir. 20L1Generally, a fiduciary duty
is presumed not to exist indeebtor-creditor relationshipSee Paradise Hotel Corp. v. Bank of

N.S, 842 F.2d 47, 53 (3d Cir. 1988) (‘dtdinarily would be anomalous to require a lender to act
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as a fiduciary for interest on the opposite side of the nemagtigdble.”) (inernal quotations
omitted). However, certain “special circumstances” where the creditor “knows or has reason to
know that the customer is plag his trust and confidence inetlicreditor] and relying on the
[creditor] so to counselnd inform him” may give Be to a fiduciary dutylUnited Jersey Bank v.
Kensey 704 A.2d 38, 45 (N.J. Super. Ct. App. Div. 1997).

Given the absence of allegations in t8econd Amended Complaint that evince a
fiduciary relationship between &itiffs and Defendast the Court finds, ag did previously,
(seeD.E. No. 57 at 21, 22), that Pifs’ claim for breach of fiduciary duty must be dismissed.

6) Count VI—Breach of Good Faith and Fair Dealing (Netco Onlyj

Plaintiffs have not posited any argumentsupport of Count VI as Netco, nor have
they presented any additional allegationgheir Second Amended Complaint in support of a
contractual relationship with Netco. Netco argues that Count VI should be dismissed because
Netco and Plaintiffs did not have a contredtrelationship. (Netcdlov. Br. at 15).

Every contract entered into under New Jersey law contains diedngovenant of good
faith and fair dealingKalogeras v. 239 Broad Ave., L.L,@97 A.2d 943, 953 (N.J. 2010). “The
party claiming a breach of thewenant of good faith and fagtealing must provide evidence
sufficient to support a cohusion that the party lEged to have acted vad faith has engaged in
some conduct that denied thmenefit of the bargain origillg intended by the parties.”
Brunswick Hills Racquet Club, Inc. v. Route 18 Shopping Ctr. As&tesA.2d 387, 396 (N.J.
2005) (internal quotations omitted). A plaintiff ynée entitled to relief for violation of this

covenant if the defendant acts with ill motivesd&stroy the plaintiff seasonable expectations.

° Because Option One has not moved for dismissal of Count VI of Plaintiffs’ Second Amended
Complaint, the Court has no cause to disturlpiiessious ruling to allow this claim to proceed
with respect to Option One.
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Wilson v. Amerada Hess Corpi73 A.2d 1121, 1130 (N.J. 2001)“Bad motive” by the
defendant is essential, and “allegation of bad faith or unfair dealings should not be permitted
to be advanced in the abstract and absent improper motoe However, “the doctrine of good
faith and fair dealing cannot . . . create right®loligations in the absenad a valid contract.”
Pepe v. Rival Co85 F. Supp. 2d 349, 390 (D.N.J. 1999).

Given Plaintiffs’ failure to plead acts in their Second Amended Complaint
demonstrating a contractual relationship wiMktco, the Court has ngrounds to disturb its
previous ruling dismissing Plaiffs’ claim for breach of the covenant of good faith and fair
dealing with respect to Netcol'hus, Netco’s motion to dismissoGnt VI of Plaintiffs’ Second
Amended Complaint is granted.

7) Count VIl—Violations of the New Jersey Home Ownership Security Act
(“NJHOSA”)

Plaintiffs’ Second Amended Complaint resttthis claim verbatim as it has been
presented in two prior itations of their complaint. (compaBE. No. 1-1, Plaintiffs’ Original
Complaint, 11 103-08 and D.EoN48, Plaintiffs’ First Amended Complaint {1 146-51 with Sec.
Am. Compl. 11 163-68). In their opposition Wyiélaintiffs argue tht “Truth-in-Lending
Statement improperly calculatecetAPR. When properly calcugt it should have been higher,
which misled the [P]laintiffs by showing a low€&inance Charge and Total of Payments. The
[P]laintiff contests the calculations of the [fdaedant and should be permitted to litigate this
cause of action.” [sic] (Pl. Opp. Br. at 25Dption One reiterates trgument it made in its
prior motions to dismiss that instead oftisig how Option One actugllviolated the NJHOSA,
Plaintiffs simply regurgitate #hlanguage of the statute, @@m One Mov. Br. at 20), and in

doing so, Plaintiffs have again failed to remedg tteficiencies to this claim that this Court
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identified in its two prior opirans dismissing this claim.SeeD.E. No. 57 at 27; D.E. No. 46 at

18-19).

To the extent that Count VIl can be read to implicate Netco, Netco argues for dismissal

on the basis that the NJHOSA does not applyit because Netco is not a “creditor” as

contemplated by NJHOSA as Netco “did not exteadsumer credit and did not broker the loan

under the definition as it did not solicit, procegigce, negotiate the loan, or close the loan in

Netco’s name with funds provided byhers.” (Netco Mov. Br. at 17).

The intent of NJHOSA is to “prohibit pracés in the making of home mortgage loans.”

DaSilva v. Aries Fin., LLCNo. 08-19547, 2011 WL 235 8513, at *4 (Bankr. D.N.J. June 9,

2011). The act designates threpey of loans - home loans, covered home loans, and high cost

home loans — and “subjects credg who issue them . . . to ieasing levels of regulation.Id.

(citing Baher Azmy & David Reis$fodeling a Response to Predatory Lending: The New Jersey

Home Ownership Security Act of 20835 RUTGERS L.J. 645, 671 (2004)).

According to the NJHOSA:

“[c]reditor” means a person who extends consumer credit that is
subject to a finance charge orpgayable by written agreement in
more than four installments, atmlwhom the obligation is payable
at any time. Creditor shall alsnean any person brokering a home
loan, which shall include any person who directly or indirectly
solicits, processes, places, olgagates home loans for others or
who closes home loans which ynbe in the person's own name
with funds provided by otherand which loans are thereafter
assigned to the person providirtge funding of such loans,
provided that creditoshall not include a pers who is an attorney
providing legal services to thborrower or a peon or entity
holding an individual or organizatiansurance producer license in
the line of title insurance or alétinsurance company, as defined
by subsection c. of section 1 BfL.1975, ¢.106 (C.17:46B-1), or
any officer, director or employeedteof, providing services in the
closing of a home loan who ®t also funding the home loan and
is not an affiliate of the creditor @n assignee that is subject to the
provisions of section 6 of this act.
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N.J.S.A. § 46:10B-24.
I.  Count VIl Against Option One

Here, Plaintiffs do not state which Defendant miscalculated the APR. A review of
Plaintiffs’ Second Amended Complaireveals that it does not caim any allegations or factual
averments that articulate that a Truth-In-Lendstefement miscalculated the APR, let alone that
Option One was responsible foriganiscalculation. Once agaithe Court agreewith Option
One and finds that Plaintiffs ha failed to remedy the deficiencies identified in their original
Complaint and First Amended Complaint. RathPlaintiffs restate verbatim, the NJHOSA
claim that this Court previously dismissedSeé€D.E. No. 57 at 27; D.E. No. 46 at 18-19).
Accordingly, Count VII of the Second Amended Complaint against Option One is dismissed.

ii.  Count VII Against Netco

Again, Plaintiffs do not posit any argumerms point to any factual averments in the
Second Amended Complaint thatkeéa as true, would support tikenclusion that Netco was a
creditor. As such, the Court again finds thatmitis have not plausibly established that Netco
is a “creditor” as defined by the NJHOSA. &INJHOSA applies to “a person who extends
consumer credit” or “any person brokering an@loan, which shalinclude any person who
directly or indirectly solicitsprocesses, places, or negosab®me loans.” N.J.S.A. § 46:10B-
24. As such, Plaintiffs’ claim is insufficient @rtonclusory. Thus, Count VII of the Amended
Complaint against Netco fails to plausibly establish that Netco is covered by the NJHOSA and,
therefore, is dismissed.

8) Count VllIl—Predatory Lending (Against Option One and Netco)
Plaintiffs argue that they should “have the opportunityestablish the existence of a

legally cognizable claim.” (PIOpp. Br. at 28). Option One améktco argue, in support of the
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dismissal of Count VIII, that predatory lendirggnot an independertuse of action under New

Jersey law. (Netco Mov. Br. at 18; Option ©Mov. Br. at 22). New Jersey courts have
construed predatory lending af@s to be the functional equieat of claims brought under the

Truth-In Lending Act, the NJCFA, the NJHOSéommon law fraud, the Civil Rights Act, the

Fair Housing Act, and theaw Against Discrimination.See, e.g.Assocs. Home Equity Servs.,
Inc. v. Troup 778 A.2d 529, 537-38 (N.J. Super Ct. App. Div. 2001).

Plaintiffs have already phded claims under the NJCRAg NJHOSA, and common law
fraud that this Court has now dismissed tloe third time. The Second Amended Complaint
does not provide adequate factual support &tasu a claim under any of the other causes of
action that courts have read into a charge eflgtory lending. Therefore, the Court finds that
although a claim for predatory lending can hmnstrued as the functional equivalent of a
different, independent cause oftian, Plaintiffs have not plausly alleged facts sufficient to
allow this court to make such an inference.

9) Count IX Breach of Contract (Against Netco Only}°

Plaintiffs’ breach of contraatlaim and argument in suppdhereof is only directed at
Option One (and GRP).S¢gePIl. Opp. Br. at 28-31; Sec Ar@ompl. 1 150-154). As such, to
the extent Count IX can be cdnged to apply to Nieo, Netco’s motion to dismiss Count IX of
Plaintiffs’ Second Amended Complaiis granted since Plaintiffs ha failed to allege any facts

against Netco.

10 Because Option One has not moved for disrhiss&ount IX of Plaintiffs’ Second Amended
Complaint, the Court has no cause to disturlpiiesrsious ruling to allow this claim to proceed
with respect to Option One.
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V. Conclusion

Because Plaintiffs have had three opportusitie adhere to the applicable pleading
standards but have failed to do so, the Counddfithat any subsequent amendments would be
futile as well as inequitable with respect to Option One and NeSseGrayson v. Mayview
State Hosp.293 F.3d 103, 108 (3d Cir. 2002Y herefore, for the foregoing reasons, the Court
GRANTS Option One’s motion to dismiss Cout¥ and Counts VII & VII of Plaintiffs’
Second Amended Complainith prejudice The Court also GRANS Netco’s motion to
dismiss Counts I-IX of Platiffs’ Second Amended Complaingith prejudice

An accompanying Order shall follow.

s/Esther Salas
Esther Salas, U.S.D.J.
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