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the petition that tha. petitioner is not ent.itled to relief. e

I.onchar v. Thomas, 517 U.S. 314, 320 (1996); Siers v. Ryan., 773

F.2d 37, 45 (3d Cir, 1985), cert. denied, 490 U.S. 1025 (1989),

See also 28 U.S.C. §5 2243 , 2255,

II].. ANALYSIS

Petitioner here appears to challenge both his pre-removali

order detention and his post-removal—orde r detention.

Under 8 U.S.C. § 1226(c), the Attorney General s required

to detain certain deportable al... iens, including those who have

been convicted of an aggravated felony or of violating a state

law relating to a controlled substance, during their removal

proceedings, Although § 1226(c) does not provide for bail, an

alien detained pursuant to § 1226(c) may move for a Joseph

hearing to determine if he falls within the categories of aliens

subject to mandatory detention. In re Joseph, 22 I.&N. Dec. 799

(BIA 1999) 2

In Demore v. Kim, 538 U.S. 510 (2003), the Supreme Court

considered whether mandatory pre—removal—order detention under

§ 1226(c) violates du.e process. In the case of an alien who

conceded that he fell within the categories of deportable aliens

sub je.cl. to mandatory detention under § 1226(c), the Supreme Court

2 At t.he Joseph hearing, a detainee may avoid mandatory
detention by demonstrating that he is not an alien, was not
convicted of the predicate crime, or that the BICE is otherwise
s.ubstantiall y unlikely to establi.sh that he is in fac..t subje.ct to
ma.ndatory detention, See 8 C.F.R. § 3.19(h) (2) (ii),

4



that detention of derortable criminal aliens rendin their

removal proce€.dings did not violate due process. 538 U.S. at

cr c_Cceecccs trc ast a

few mont. ha and tiat pre-removal—order deten.tion has a fi.nite

—

538 U.S. at 529—530, in his concurrence, however, Justice

Kennedy cook roe DosLtioC). that circumstances could arise in which

long—term pre-removal-order detention might violate due process.

538 U.S. at 532—33) Kennedy, J., concurring)

Taking note of Justice Kennedy’s guidance, the Court of

Appeals for the Third Circuit has held that there are due process

limitations on the duration of pre-removal-order detention.

Under the Supreme Court’s holding [in Demore], Congress
did not violate the Constitution when it authorized
mandatory detention without a bond hearing for certain
criminal aliens under § 1226(c). This means that the
Executive Branch must detain an alien at the beginning
of removal proceedings, without a bond hearing —— and
may do so consistent with the Due Process Clause —— so
long as the alien is given some sort of hearing when
initially detained at which he may challenge the basis
of his detention. [This is the Joseph hearing.]
However, the constitutionality of this practice is a
function of the length of the detention. At a certain
point, continued detention becomes unre.. asonable and the
Executive Branch’s imolementaticn of § 1226 (c) becomes
oocoostirotiooaJ oress the Coverrotent nas Custi Ccc
5 ;ntlr5 at a hearino inquiring into whether
coortinued. detention is con.sistent with the law’s
ourpo ses of reventinq flit. ht and banters to the

i: id’ tJCit vary cepen crop c IICCI1VICI051

circumstances. We decline to establish a universal
point at which detention will always be considered
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entE.red against Petitioner. Because a final order of r€.moval has

been entered / Petitioner is no loner detained pursuant to

§ 1226(c.), which qovE.rns only detention prior t.. the entry of a

fi..nal order of removal, Ins te..ad, Petitioner is.. now detained

pursuant to 8 U.S.C. § 123 1(a), which governs the detention of an

alien sublect to a final order of removal.

Because Petitioner is no longer detained pursuant to

§ 1226(c),the challenge to his pre—removal—order detention has

become moot.3 As there is no longe...r a live “case or controversy”

regarding Petitioner’s pre—removal order detention, see U.S.

Constitution, Article III, the challenge to Petitioner’s pre

removal-order detention will be dismissed. Rodney v.

Mukasey, 340 Ped.Appx. 761 (3d Cir. 2009)

Post—removal—order detention is governed by 8 U.S.C.

§ 1231(a). Section 1231 (a) (2) requires the detention of such

aliens during a 90-day “removal period.” Detention beyond the

end of the 90-day removal period is governed by the

Because a final order of removal has now been issued
against Petitioner, it i..s not likely that he. will be detaine.d
ever again under th.e pre-removal—order detention provision.
Thus, t.his is not the type of case. subje.ct to the mootness
exception for cases that ai.e “capable of repetition” whi.le
T;din rv1 w “ cne D’ Ta ‘ei v ‘Thited Sats 1 F 3• ‘

1357, 1361—63 (11th Cir. 200.3) . Thi.s exception applies only when
“(1) the challenged action [is) in its duration too short to be
fu.lly litigate.d prior to its cessa.t.ion or. expiration, and (2)
there [is] a reasonable. expectation that the same complaining
party lr] cc sunecren to the same actson again “ Wersteir
p . .radford, 423 U.S. 147, 149 (1975) (per curi.3.m).

7
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