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NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SKINSCIENCE LABS, INC., Civil Action No. 12v-01434
(SDW)(MCA)
Plaintiff,
V.
OPINION

SKIN DEEP Il ONLINE, LLC, THE SKIN
CARE PAVILLION, INC. VADIM
KAPLUN, ALAN EPSTEIN, October3, 2012

Defendant.

WIGENTON, District Judge.

Before this Court is Defendant Alan Epstein’s Motion to Dismiss Plaintiff’'s Caimp
for failure to state a claim upon which relief can be granted purtu&eideral Civil Rule of
Procedure 12(b)(6), lack of personal jurisdiction, and in the alternative to traester. This
Court, having considered the parties’ submissidasides the motion without oral argument
pursuant to Federal Rule of Civil Procedure 78. For the reasons stated below, this Cour
DENIES Defendaris motion in part an€@RDERS limited discovery

I. FACTS

Plaintiff, SkinScience Labs, In¢‘Plaintiff” or “SSL”) produces andells“high quality
skin care and cosmetic products.” (Compl. § 25.) SSL, founded in 2001 by Dr. Adrienne
Denese, “develops, markets, and distributes premium professional skin care products unde
the Dr. Denese brand and associated trademark$fl.]f] 26.) SSL'’s products are sold under
the following traderarks: (1) DENESE, (2) DR. DENESE, (3) DR. ADRIENNE DENESE, (4)
DR. DENESE NEW YORK, and (5) SKINSOLUTIOSN BY DR. DESE, M.D. Gee idf 25.)

SSL owns the trademarks previously listeédedd.  27.) SSL’s productsave enjoyed
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publicity from several welknown publications and have acquired public trust among SSL
consumers. See idf 1 3135.)

Alan Epstein (“Defendant” or “Epstein”) is agident of Florida andaspermanently
residel theresince August 2011.SgeeDef.’s Br. 5.) He was formerly an employee of a sole
proprietorship, owned by his father, Elliot Epstein, which markets discount cosaradics
beautyrelated items in three storesFestival Flea Market Mall in Pompano Beach, Florida.
(Seed. at 56.) Epstein does business on Amazon.com under the name “Cosmetics Depot,” the
same business name as his father’s flea mark8t=id(at6; PI.Br. 1.) Epstein operates out of
his father’'swarehouse space in Pompano Beach, Florida and occasionally from his Seres. (
Def.’sBr. 6.)

Epstein has no offices or operations outside of Flori@ae §. at 4.) He was formerly a
resident of New Jersey, but not since 19%ee(d. at 5.) He does not own any property in New
Jersey. $eed. at 45.) In reldion to his business, Epstein has not owed or been required to pay
taxesin New Jersey. Seed. at 5.) He has no employees or agents in New Jersey and has not
directed any advertising towards New Jersey. Further, Epstein has not sptodunsts
trademarked b$SLin New Jersey(See id)

SSL originally identified Epstein as a potential trademark infringer byevorfihis
offering for sale th®r. Deneg Sunshield Powder Brush SPF 20 product through Amazon.com
under the business name Cosmetics DegeeRl.’s Br. 1.) Dr. Denese Sunshield Powder
Brush SPF 20 retails for $29.505¢gd.) Epstein marketed the product on Amazon.com for
$10.98. Geedl. Ex. A, B.) Epstein made two sales, one to a New York buyer on October 20,
2011 for $7.98, and one to a California buyer on December 13, 2011 for $10.98, the former of

which was returned for a refundS€eDef.’s Br. 4.



SSL sent Epstein a cease and desist letter on January 4, 20(2) {matt Epstein on
notice that SSL had reason to believé tha sales were infringingn SSL’s trademark$2)
demanded that Epstein cease selling SSL product¢3arefuested information aboutth
source of Epstein’s purchases of the SSL products andtaisalesof SSL products. Seed.;
Certification d Robert B. Hander (“Hander C&tEx. C) As a result, Epstein discontinued
marketing the'Dr. Denese Sunshield Powder Brush SPF 2@&eDef.’s Br. 6.) However,
Epstein stated that ldoes not recall where he bought or who sold him Bre Denese
Sunshield Powder Brush” product(SeeDef.’s Br. 6.) Healso asserts that loéd not know
whether or not the productas legitimate or counterfeitSée d.) Epstein maintains thairce
heworked at a flea market with his fathbe bought products from many different people,
including some who came to the flea market “off the stre&eell.’s Br. 2.)

On March T, 2012, Plaintiff filed its complaintSgeCompl. at 22.Plaintiff's complaint
contains five causes of actigil) trademark infringement in violation of 8 32(1) under 15 U.S.C.
81125(a); (2) false designation of origin and unfair competition in violation of 843(a) Lhder
U.S.C. § 1125(a);3) common law tragimark and unfair competitiod) trafficking in
counterfeit meks under N.J.S.A 56:30-13.6; and (5) unfair competition under N.J.S.A 56:4-1.
(SeeCompl.) On May 1, 201Defendanfiled his Motion to Dismiss and Plaintiff responded on
May 21, 2012. $eeDef.’s Br. 10;seePl.’s Br. 7.)

[I. LEGAL STANDARD
a. Motion for Lack of Personal Jurisdiction
Federal Rule of Civil Procedure 4(e) “authorizes personal jurisdiction overesatent
defendants to the extent permissible under the law of the state where the asiticits.”

Pennzoil Prod. Co. v. Colel& Assoc, Inc., 149 F.3d 197, 200 (3d Cid.998).New Jersey's

Y Inconsistently, Epstein statén his brief that he purchasi products he sells from his fath¢BeeDef.’s Br. 5.)
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long-arm statutgpermits personal jurisdiction over nossident defendants to the extent allowed
by the Due Process Clause of the Fourteenth Amendment. N.J. Ct.-R. Bedames v.
Magnificence Carriers, In¢.654 F.2d 280, 284 (3d. Cil981), cert. denied 454 U.S. 185
(1981). Therefore, this Court's analysis is strictly limited to detengn whether personal
jurisdiction over [2fendanis proper and comports with due process. Taart is guided by the
two-part analysis delineated Burger King Corp. v. RudzewicZ71 U.S. 462, 4721985).First,
this Court must determine whether minimum contacts exist betWedendant and the forum
state.See d. at 47677. If this Court finds that the requisite minimum contacts are present, it
must then consider whether the exercise of personal jurisdiction would neverthééess of
“traditional notions of fair play and substantial justice” inherent in the DaeeBs Clausdnt'l
Shoe Co. v. Washingtpd26 U.S. 310, 316 (1945).

Where a defendant files a motion to dismiss for lack of personal jurisdiction Baderal
Rule of Civil Procedure 12(b)(2), the plaintiff bears the burden of demonstrating, with
“reasonable particularity,that a defendant's minimum contacts with the forum stte
sufficient to establish personal jurisdanti Carteret Sav. Bank, F.A. v. Shush884 F.2d 141,
145-46(3d Cir.1992);Time Share Vacation v. AResorts, Ltd.735 F.2d 61, 63 (3d CiL984).
When a plaintiff's burden is triggered before discovery has commetieeplaintiff need only
proffer a prima facie case to establish personal jurisdicBea.LaRose v. Spondo Mfg., Jd.2
F. Supp. 455, 458 (D.N.J. 1989). Only upon demonstratiogufficient minimum contacts

between a defetant and the forum state maycaurt consider whether exercise of jurisdiction

“This Court takes notice that a plaintiff may also speksonal jurisdiction on a general basis baseddefendant's
“continuous and systematic” contacts with the forum staté. Shoe Cq 326 U.S. aB17, see also Reliance Steel
Prods. Co. v. Watson, Ess, MarshalEaggas 675 F.2d 587 (3d Cif.982). Howvever, where, as here, Defendant
is alleged to haveotentered th&tate of New Jersey, Plaintg§fcause of action can arise only “out of the
[Defendants] contacts with thedrum . . . [thereby requiring this Colrt . to exercise ‘specific jurisdiction.
IMO Indus., Inc. v. Kiekert AGL55 F.3d 254, 259 (3d Cir. 1998) (citiHglicopterosNacionales de Colombia, S.A.
v. Hall, 466 U.S. 408, 414 n. 8 (1984)).
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would comport with “fair play and substantial justic&trger King 471 U.S. at 476 (quoting
Int'l. Shoe 326 U.S. at 320)Pennzoi) 149 F.3d at 201. In reviewing a motion brought under
Federal Rule of CiviProcedure 12(b)(2), a court “must accept all of the plaintiff's allegatien
true and construe disputed facts in favor of the plaint@&itaret Sav. Bank, F.A.954 F.2d at
142 n.1.
b. Motion to Disniss
In consideriig a motion to dismiss under FedeRaule of Civil Procedure

12(b)(6), the Court must “accept all factual allegations as true, construe tipéagdrn the
light most favorable to the plaintiff, and determine whether, under any reasoeadiieg of the
complaint, the plaintiff may be entitled to reliefPhillips v. Cnty.of Allegheny515 F.3d 224,
231 (2008) (quotinginker v. Roche Holdings Ltd292 F.3d 361, 374 n.7 (3d Cir. 2002)).
However, “the tenet that a court must accept as true all of the allegations comtained
complaintis inapplicable to legal conclusions. Threadbare recitals of the elementausfeaat
action, supported by mere conclusory statements, do not suffistcroft v. Iqgbgl556 U.S.
662, 678 (2009) (citin@ell Atl. Corp. v. Twomb\650 U.S. 544, 555 (2007)). As the Supreme
Court has explained:

To survive a motion to dismiss, a complaint must contain sufficient

factual matter, accepted as true, to ‘state a claim to relief that is

plausible on its face.” A claim has facial plausibility when the

plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct

alleged. The plausibility standard is not akin to a ‘probability

requirement,” but it asks for more than a sheer possibiidy &

defendant has acted unlawfully. Where a complaint pleads facts

that are ‘merely consistent with’ a defendant’s liability, it ‘stops

short of the line between possibility and plausibility of ‘entitlement

to relief.’

Id. (quotingTwombly 550 U.S. at 556-57, 570).



Determining whether the allegations in a complaint are “plausible” is “a cespexific
task that requires the reviewing court to draw on its judicial experience andocosemse.”ld.
at 679 If the “well-pleaded facts daot permit the court to infer more than the mere possibility
of misconduct,” the complaint should be dismissed foufatio “’show]] . . .that the pleader is
entitled to relief’ as required by Rule 8(a)(2)d. (quoting Fed. R. Civ. P. 8(a)(2)).

As ageneral rule, a district court deciding a motion to dismiss may consider only the
contents of the pleadingsSeePryor v. Nat'| Collegiate Athletic Ass 288 F.3d 548, 560 (3d
Cir. 2002). However, aotableexception to that general rule that “[dJocuments that the
defendant attaches to the motion to dismiss are considered part of the pleadnsys afet
referred to in the plaintiff's complaint and are central to the claBodper v. Samsung Elecs
Am., Inc.,.374 F. App’x 250, 253 n.3 (3d Cir. 20)l(alterations in originaljquotingPryor, 288
F.3d at 560).

c. Motion to Transfer

Under Title 28, § 1404(a) of the United States Code, district courts may trandfer civi
actions to any other districts where venue would have been properttigloconvenience of
parties and witnesses, in the interest of justi@3 U.S.C. 8§ 1404(a) (2006). The purpose of §
1404(a) is twofold: first, to avoid wasting “time, energy and moneyl,]” and second otecpr
litigants, witnesses and the public against unnecessary inconvenience and.eéxpentie
Grain Co.v. Barge FBE585 364 U.S. 19, 26-27 (1960).

A decision to transfer venug based on “all relevant factors to determine whether on
balance the litigation would momnveniently proceed and the interests of justice be better
served byatransfer to a different forurhJumara v. State Farm Ins55 F.3d 873, 879 (3d Cir.

1995). The party seeking transfer bears bueden of establishing that transfer is necessasy.



id. The moving party must “show the proposed alternative forum is not only adequatepbut als
more appropriate than the present forunigffer v. InfoSpace.com, Ind.02 F. Supp.2d 556,
572 (D.N.J. 2000).

The decision of whether to transfer a casmimmitted to the trial court’s sound
discretion. SeeStewart Org., Inc. v. Ricoh Carpt87 U.S. 22, 29 (198&discussing the trial
court’s discretion under 8§ 1404(a) to adjudicate motions to transfer venue according to an
“individualized, casdsy-case consideran of convenience and fairness”) (quotiign Dusen v.
Barrack 376 U.S. 612, 622 (1964 Cadapult Graphic Sys. v. Tektronix, In@8 F. Supp.2d
560, 564 (D.N.J. 2000)in determiningwhether to grant a motido transferpursuant to 8§
1404(a) a reviewing court must first make a threshold determinationwsbdther the action
could have been properly brought in the transferee dis8et d. at 570;Shuttev. Armco Steel
Corp.,, 431 F.2d 22, 25 (3d Cir. 1970). The movant must demonstrate “the proprietary of venue
in the transferee district and jurisdiction over all of the defenddn@&Elec., Inc. v. First Int'l
Computer, InG.102 F. Supp.2d 574, 586 (D.N.J. 2004Ajter thecourt determines that the
jurisdiction and venue would be proper in thensferee district, the court mustaluatewo
broad categories of factors identified by the Third Circuit Court of Appdaisarg 55 F.3d at
879-80.

The first category includes considerations relevant to the private inteféiséslitigants.
Seed. at 879. Thesenterests are: (1) “plaintiff's forum preference;” (2) “defendant’s
preference;” (3) “whether the claim arose elsewhere;” (4) “the convenience @frties s
indicatedby their relative physical and financial condition;” (5) “tt@nvenience of the

witnesses-but onlyto the extenthat the witnesses may actually be unavéel&r trial in one



of the fora} and (6) “thelocation of booksnd records (similarly limited to the extent that the
files could not be produced the alternative forum.’ld. (internal citations omitted).

The second broad category includes the public’s interests in a fair anchéfficie
administratiorof justice. See id. at 879-80. Considerations here include: (1) “the enforceability
of the judgment;” (2) “practical considerations that could make the tria) esggditious, or
inexpensive;”(3) “the relative administrative difficulty in the two fora heasg from caurt
congestion;” (4) “thdocal interest in deciding local controversies at home;” (5) “the public
policies of the fora;” and (6)“the familiarity of the trial judge with the appliestate law in
diversity cases.Id. (internalcitations omitted).Neither list ofpublic nor privatdactors is
exhaustive; rather, the analysis under § 1404(a) is flexible and individualized, based on the
unique facts of each caskawrence v. Xerox Corp56 F. Supp.2d 442, 449 (D.N.J. 1999).

[11.  DISCUSSION
a. Personal Jusdiction

Personal jurisdiction is established through a minimum contacts analysis whefetidade
is not present in the forumnt’l Shoe Co, 326 U.Sat316. A defendant is subject to suitin a
forum if the defendant purposely conducted acts towards the forum and the ™@asroat of
that purposeful conductSee idat 319;Hanson v. Denckle357 U.S. 235, 253 (1958). The
defendant’s minimum contacts with the forum must be of sufficient quality and natina so t
suit in the forum does not offend “traditional notions of fair play and substantialguistiot’|
Shoe Cq 326 U.S. at 316, 31tfernalcitations omitted)Dencklg 357 U.S. at 253. That is, in
order to establish personjatisdictiona plaintiff must establish that: (1) defendant had minimum
contacts with the forum, and (Based on those contacts a court’'s exercise of specific jurisdiction

“would comport with ‘fair play and substantial justice Burger King Corp, 471 U.Sat476



(internal citation omitted “[W]here issues arise as to jurisdiction or venue, discovery is
available to ascertain the facts bearing on such issMescalfe v. Renaissance Marine, Inc.
566 F.3d 324, 336 (3d Cir. 2009) (citigppenheimer &nd, Inc. v. Sanderg37 U.S. 340, 351
n. 13 (1978)). If “the plaintiff's claim is not clearly frivolous [as to the basipdosonal
jurisdiction], the district court should ordinarily allow discovery on jurisdiction deoto aid
the plaintiff in dicharging that burdenld. (citing Compagnie Des Bauxites de Guinee v.
L'Union Atlantique S.A. D'Assurance®3 F.2d 357, 362 (3d Cir. 1983)).

Epsteinargues that he lacks the necessary contacts with New Jersey to permit the fair
exercise of jurisdictin by this Court. eeDef.’s Br. 8) Epsteinspecifically asserts that he did
not sell the products at issue in New Jersey, does not direct any advertising Jerdé&uand
has neemployees or agents in New Jers¢gee id. SSLallegedn its brief that Epsteihas
advertisedts products through Amazon.com, and that by doindepsteinintentionally
solicited purchasers in states outside of Florida, including New JeBssPI('s Br. 5.) SSL
also contends th&tpsteinhas marketedis products through his own website,
ComesticsDepot.comSge id. DespiteSSL’sattempt to demonstrate a preliminary showing of
personal jurisdiction, it is apparent thligistein’scontacts with New Jersey are uncertain. The
facts of this case requirarther development in order to permit this Court to undergo a
jurisdictional analysis Therefore, the parties will be permitted to engage in jurisdictional
discovery. Specifically, jurisdictional discovery will reveal whetHgpsteinpurposefully availed
himself of doing business in New Jersey.

Because it is unclear whether this Court has personal jurisdictiobefendantthis

Court need not reach the issue of a venue transfer.



b. 12(b)(6)

Even though this Court declines to reach a decision osshes iof personal jurisdiction
and venuethis Court will preliminarilyexamine the portion of Defendantistion that relies on
Federal Rule of Civil Procedure 12(b)(6).

Epsteincontends thabSL fails to assert any factual basis in twenplaint thasupports
SSL’ claims againshim. (Def.’s Br. 4, 7)

SSLalleges five causes of action agaiBpstein:(1) trademark infringement in violation
of 8 32(1) under 15 U.S.C. 81125(a), (Compl. 11 61-@&3)false designation of origin and
unfair competition in violation of 843(a) under 15 U.S.C. § 1125(a), (Compl. 11 64357); (
common law tradmark and unfair competition, (Compl. 1 68-75 ); 4) trafficking in counterfeit
marks under N.J.S.A 56:30-13.6, (Comp.AB-78); and (5) unfair competition under N.J.S.A
56:4-1. (Complf79-83). All of the claims set forth by Plaintiff share similar elemef®se
Video Pipeline, Inc. v. Buena Vista Home Entm’t,I8¢0 F. Supp.2d 522, 560-561 (D.N.J.
2002) (“Section 56:4-1 of the N.J.S.A. is the statutory equivalent of section 43(a){&) of t
Lanham Act, and violation of that section leads to a finding of liability under N.J56:A-1.");
seeNat’'| Football League Prog, Inc. v. New Jersey Giants, In637 F. Supp. 507, 519-20
(D.N.J. 1986) (“the federal law of unfair competition [as codified in 15 U.S.C. § 1125] is not
significantly different, as it bears upon this case, from that of New J&rsege Fancaster, Inc.
v. Comcast Corp832 F. Supp. 2d 380, 410 (D.N.J. 2011) (*A claim of trademark infringement
is established when the plaintiff proves that: (1) its mark is valid and legatlycpable; (2) it
owns the mark; and (3) the defendant’s use of the mark to identify its goods cese\ikely
to create confusion concerning the origin of those goods or serviceeN;J. Stat. Ann. 856:3-

13.16 (West 2004(stating that it is a violation of the trafficking in counterfeit marks law if

10



“[t]he use, without consent of the owner or designee, of any reproduction, countephgjtpc
colorable imitation of a mark in connection with the sale, distribution, offeringgler, or
advertising in [New Jersey] of any goods or service on or in connection with whictetiee us
likely to cause confusion or mistake or to deceive as to the source of origin of thesgoods
services.”). SSL'sclaims can be summarized as requiring allegations that #sae(il) SSL
has rights to the trademarks for the product at issu&p&kpin withoutSSL'’s consent, used,
distributed, and profited from sale thietrademarked products, and E)stein’sconduct will
lead or is likely to create confusion as to the origin of the product

Contrary toEpstein’scontention, theamplaintappears to sufficiently padfacts
necessary to support the claims asserted, and provides more than just “ai¢aenitétion of
the elements of a cause of actionwombly 550 U.S. at 555To illustrate, SSL allegesthatit
owns the trademark at issuseéCompl. § 27), that it is the producer and seadfdihe
trademarked productsde id §2530), that saigproducts were offered for sale Bystein(id.
19 36, 37, 45, 46), that he was not authorized or licensed to sell the pratiUf38,45, 46),
and that the products sold Bypsteinwere either wrongfully obtained or counterfeit and
contained SSIs tradenarks(id. 11 36, 37, 45, 46). Accordingly, Epstein’s argument appear to
lack merit asSSL’sclaims seem to be sufficiently pled.

Epsteinalso arguethatSSL failed to adequately pleaits trademark claims becausge
did not have “knowledge or true belief that [Epstein] has actually engaged in wrongdoing
(Def.’s Br. 7-8.) However, the standard for reviewing a motion to dismiss does not require
“probability” that the misconduct occurred, but rathemuires that the claim has “facial

plausibility.” Igbal, 556 U.S. at 678 herefore Epstein’sargument appears to basplaced.
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V. CONCLUSION
For the reasons set thrabove, Defendant’s 12(b)(8)DENIED. This Court reserves
the right to rule on the balance of the issues pending jurisdictional discovery.

s/Susan D. Wigenton, U.S.D.J.

Orig: Clerk
CC: Hon. Madeline Cox Arleo, U.S.M.J.
Parties
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