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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 12-1821(JAD)
SHAWN MURRAY-SIMS,

Plaintiff,
AMENDED AND

V. SUPERSEDING OPINION

NEW JERSEY TRANSIT CORPORATION
etal.,

Defendants.

JOSEPH A. DICKSON, U.S.M.J.

This matter comes before the Court upon Defersdfilliam Avery, Joseph Meade and
New Jersey Transit Corporation’s (“NJ Transit”) Motion for Summary Jesgm(ECF No. 44).
With the parties’ consent, the Hon. Kevin McKnulty, U.S.D.J. authorized this Court to “conduct
all proceedings and order the entry of a final judgment in accordance with 28 §&6(c) and
Fed. R Civ. P. 73 (ECF No. 28). The Court conducted oral argumerDefendantsmotion on
May 18, 2014. (ECF No. 64)Jpon consideration of the parties’ submissions and arguments, and
for the reasons stated belae Court grants summary judgment in favor of Plaintiff with respect
to a portion of the First Count der Second Amended Complajrand will vacate the Febrna8,
2012 award that the Special Board of Adjustment No. 1043 made with regard to Plaintiff Shaw
Murray-Sims The Court grants summary judgment in favobefendant®very, Meade and NJ

Transit with respect to the balance of Plaintiff's claims.
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INTRODUCTION

Plaintiff Shawn MurraySims, an AfricarAmerican female, began working for Defendant
NJ Transit, on October 2, 2002. (Certification of Counsel in Support of Notice of Motion for
Summary Judgment, (ECF No.-43 (“Hirschkorn Cert.”), Ex. A al2:1020). Ms. MurraySims
held the position of “Assistant Conductor” throughout her time at NJ Trawkigt(12:1820),
which ultimately terminated Plaintiff's employment on January 5, 2011. (Hirscl@ent., Ex. F
1 43). Plaintiff filed a threeount complaint against Defendants, alleging violations of the New
Jersey Law Against Discrimination, claiming that Defendants conspiretitaiette the wrongful
termination of her employment and contending that, because NJ Transit (amosy failez b
comply with certain procedural requirements when conducting a Special Boadjustment
hearing mandated by the Railway Labor Act, the Board’s decision at thatghearst be vacated.
(Sec. Am. Compl., ECF N@&2-1). Defendants Avery, Meade and NJ Transit haee moved

for summary judgment on all of Plaintiff's claims. (ECF No. 44).



Il. RELEVANT FACTUAL BACKGROUND 1

a. Disciplinary Procedures Under the Relevant Collective Bargaining Agreement

Defendant NJ Transit hired PlaintNfurray-Sims on October 2, 2002. (Hirschkorn Cert.,
Ex. A at 12:1620). At all relevant times, Plaintiff workefibr NJ Transitas an “Assistant

Conductor.” [d. at 12:1820). Plaintiff was a member of United Transportation Unite (

! These facts are taken from statements that were either expressly admitted (or deettest) adm
in the statements of undisputed material fact that the parties submitted inaaceowdth Local

Civil Rule 56.1. The Court has disregarded any statementgich the parties improperly
included arguments or legal conclusions. L. Civ R 56.1(a). The Court has also included certa
material facts over which there is no genuine dispute. (i.e., situations avhargy has “denied”

the adversary’s properly supported statement of fact, but has not cited tdieatertior other
portion of the record that provides evidentiary support for that denial).

The Court must note that, in submitting their respective statements of facspondses thereto,
neitherparty has complied with the requirements of Local Civil Rule 56.1. Most troublimgly,
response td2 of the 272 statements of purportedly undisputed material fact, the partiesa@hose
“neither admit nor deny” the statements at iss&=elECF Nos. 481 and 55) (28 by Plaintiff and

14 by Defendarg). That is not an acceptable response under Local Civil Rule 56.1(a) (requiring
parties to respond to each statement, “indicating agreement or disagreecheifitnot agreed,
stating each material fact in gdiste and citing to the affidavits and other documents submitted in
connection with the motion.”seeMaultsby v. Rih Acquisitions NJ, LLC, No. 6876 (NLH),

2011 U.S. Dist. LEXIS 148267, *¥2, n.1 (D.N.J. Dec. 27, 2011) (Hillman, U.S.D.J.) (“Plaintiff's
statement that a material fact is neither admitted nor denied does not comply atitir Iederal
Rules.”). The parties have therefore shifted to the Court the burden of reveagimgf those 42
statements against the voluminous record in this mattéetermine whether proper evidentiary
support exists. This defeats the very purpose of Rule 56.1 statements, which ard totésmee

this court from having to drudge through deposition transcripts, expert reports, atity leng
contracts to determinghe facts.” Comose v. N.J. Transit Rail Operations, Inc., No.2985
(JHR), 2000 U.S. Dist. LEXIS 20790, *4 (D.N.J. Oct. 6, 2000) (Rodriguez, U.S.D.J.). The parties’
submissions also contain numerous instances of argumentation and multipleolegdagons,

which are expressly prohibited under Local Civil Rule 56.1(a). Finally, withraeigaheir non-
deposition citations, Defendanithe moving partielsere) simply cites generally to entire exhibits,
leaving it to the Court to comb through the cited documents to determine if they provide the
suggested support. The parties’ collective, unacceptable disregard of Loc&RR@e/H6.1 has
exponentially increaseithe burden upon the Court in this case. Indeed, the parties’ submissions
were such that, ihot for the age of this case, the Court would have terminated the motion and
directed the parties to try again.




“Union”) during heremployment witiNJ Transit. (Hirschkorn Cert., Ex. F, 1 4). Upon her hire,
Plaintiff received a copy of the collective bargaining agreement betwe&€raNsit and the Union
(“the Agreement”), which, among other things, establishes a required protocatderirg and
appealing disciplinary decisions. (Hirschkorn Cert., Ex. F | 14; Ex. G at 78-83).

For instance, in accordance with Rule 43 of the Agreement, NJ Transit must provide Union
member employees with written notice of all disciplinary hearifgso referred to as
“investigations”) and of any disciplinary actions that NJ Transit takes sigdia employees.
(Hirschkorn Cert., Ex. F § 14; Ex. G at-88). A Union member employee may accept discipline
for a charged offense by signing a writteaiver of his/her right to an initial hearing. (Hirschkorn
Cert., Ex. F 1 17). If however, the employee rejects a proffered waivehehig/ entitled to a
disciplinary hearing (the “Initial Hearing”), which NJ Transit schedulasnotice to both the
empbyee and the Union.Id. 11 1920). More specifically, prior tanlInitial Hearing, NJ Transit
sends both the employee and his/her Union a notice of the hearing, knowr2&9 anbich lists,
among other things, the offenses the employee is charged with and the withagsdsTitaasit
will present at the Initial Hearg. (d. § 21; Hirschkorn Cert., Ex. G at 79). A “hearing officer”
presides over the Initial Hearing, (Hirschkorn Cert., Ex. F { 26), during which ahsif,rthe
employee and his/her Union present evidence and testimony on the chasge ald. 1 23). As
NJ Transit does not have the authority to subpoena witnesses to appear aathéekuing, (d.

1 39), withesses commonly testify (and are cessmined) telephonically. Id. Y 2425).
Following the Initial Hearing, a “reviewing officer” veews the transcript of the proceedings as
well as all evidence presented therein and renders a decision on the cHdrg#s2428).

If an employee wishes to appeal the reviewing officer's determinaticghéeneiust do so,

in writing, to NJ Transit'sManager of Labor Relations.Id( § 29). If the employee remains



aggrieved after the Manager of Labor Relations’ decision, he/she may fagheal to NJ
Transit’s Director of Labor Relationsld( 1 30). All appeals of the Director’s decision must be
submitted to the Special Board of Adjustment (tBpécialBoard”), a body created pursuant to
and governed by the Railway Labor Act, 45 U.S.C. §(1BBA”) . (Id. 1 31). The threenember
SpecialBoard consists of one representative from NJ Transit, one representative fromahg U
and a thireparty neutral. Ifl. 1 32). In considering an appeal, 8gecialBoard may only review

the evidence and testimony presented at the Initial Hearidg $354).

b. Plaintiff’'s Disciplinary History at NJ Trans it

i The Extra Board

In addition to her regular duties as an Assistant Conductor, Plaintiff chose tippéetas
a member oNJ Transit's’Extra Board.” (d. 1 6). In that role, Plaintiff was ecall to fill in for
other Assistant Conductors who were unable to perform their assigned digtis7)( Members
of the Extra Board must make themselves available in the event an NJ Trans@&ler contacts
them to cover a shift or portion thereotd.(f 8). An Extra Board member’s failure to answer a
Crew Caller's telephone call constitutes a violation of Northeast Operating Rualgsory
Committee (“NORAC”) Operating Rule ¥.(id. T 9).

On six separatoccasions between 2005 and 2010, Plaintiff received a reprimand, deferred
suspension or actual suspension for violating NORAC Operating Rule T in relatimarges that
she failed to answer her phone when contacted by a Crew Caller. (Hirschkoy&xCdr Ex. J;

Ex. K; Ex. L; Ex. M; Ex. N; Ex. O). The record indicates that Plaintiff waived igét to a

hearing and represented, in writing, that she was “guilty as charged” witll tegzach of those

2 NORAC's “Operating Rules” are intended to enhance railroad safdty. ] 68). Plaintiff
received a copy of NORAC'’s Operating Rules & ¢lutset of her employment with NJ Transit.
(Id. 1 60).



offenses. (Hirschkorn Cert., Ex. I; Ex. J; BX.Ex. L; Ex. M; Ex. N; Ex. O). Plaintiff testified
that she signed those waivers at the direction of her Union, (Hirschkorn Cert., Ex. A a2@)1:16-
which she “always trusted” to represent her. (Pl. Ex. 1 at8Py6 Plaintiff also received a
defered suspension for violating NORAC Operating Rule T for allegedly refasiragssignment

in July 2006. (Hirschkorn Cert., Ex. I). It appears that Plaintiff did not expressie her right

to a hearing on that charge, and that NJ Transit determineduilerafter conducting an

investigation (i.e., a hearing) in absenti&d.)(

ii. Miscellaneous Discipline

Plaintiff's employment file provides that NJ Transit also disciplined her (with reithe
deferred or actual suspensions) for “marking off” from work on multiple occasions,oand f
violating NORAC Operating Rules 104(a) and 104(g) in connection with an incident in which
Plaintiff “threw a wrong switch and directed the equipment through it causinaggsim the switch

and a derailment of two cars.1d().

iii. The Paystub Incident

A. The Alleged, Underlying Event

Former Defendant Erie Lackawanna Credit Union (the “Credit Union”) providdsriga
services for the benefit of NJ Transit employees. (Hirschkorn CertDBE at 12). While the
Credit Union and NJ Transit have direct contractual relationship, NJ Transit employees may
complete a form with the Credit Union authorizing NJ Transit to deduct a portion of theyesipl
paycheck and then electronically submit that withheld amount to the Credit Uniaschiktirn
Cert., Ex. DD at 2; Ex. EE at 2). On April 2, 2010, Plaintiff completed such a form, authorizing
NJ Transit to withhold $225.00 from each of her paychecks and to send those funds to the Credit

Union to repay a previous loan. (Hirschkorn Cert., Ex. FF).



Plaintiff sought another loan from the Credit Union in November 2010, and Henry
Slootmaker (“Mr. Slootmaker”), the Credit Union’s Operations Manager, regustePlaintiff
submit recent paystubs as part of the loan application process. (Hirschkorn Cem. &x; Ex.

A at 29:2; 38:18). Mr. Slootmaker subsequently advised NJ Transit that Plaintifftsdamn NJ
Transit paystub dated November 18, 2010 (the “Paystub”) in support of her loan application.
(Hirschkorn Cert., Ex. DD at 4; Ex. Il at 5). The Paystub contained Plaintiff'e meéad employee
number. (Hirschkorn Cert., Ex. HH). On or about November 19, 2010, Mr. Slootmaker contacted
Patrice Manning (the NJ Transit employee responsible for payroll dedsjtioask why the
Paystub did not reflect the $225 deduction discussed above. (Hirschkorn Cert., Ex. DD at 4). Mr
Slootmaker had not previously discussed Plaintiff with any NJ Transit ga®lprior to his
November 19, 2010 communication with Patrice Manning. (Hirschkorn Cert., Ex. DD at 6). Ms
Manning obtained a copy of the Paystub from Slootmaker,a 5), and then showed it to
DefendantWilliam Avery, the Manager of Payroll for NJ Transit. (HirschkorntC&x. Il at 5;

Ex. GG at 10:16-23, 27:8).

Onor about November 29, 2010, Mr. Avery contacted Mr. Slootmaker at the Credit Union
to inquire about how Mr. Slootmaker obtained the Paystub. (Hirschkorn Cert., Ex. Il attbat At
time, Mr. Slootmaker advised that Plaintiff submitted the Paystubnnemdion with her loan
application. Id.; Pl. Ex. 3 at 44:@15:1). After examining the Paystub, Mr. Avery, who did not
know Plaintiff, (Hirschkorn Cert., Ex. GG at 47:19), concluded that it was not authemtioe a
check number and ye#&w-date gross wges listed were erroneously high and the number of
remaining vacation days listed exceeded the number that Plaintiff actuallgfhadd. at 21:5
23, 30:1023). Mr. Avery contacted NJ Transit's Labor Relations department and dadhisa

of the situation. Ifl. at 29:5; Hirschkorn Cert., Ex. Il at 6).



Thereafter, NJ Transit General Superintendent Angel Soto instructed aAssist
Superintendent Luke Maczynski to meet with Plaintiff, request that she providtéea statement
regarding the Paystub, anfishe refused to cooperate, to remove her from service. (Hirschkorn
Cert., Ex. Il at 7-8). Mr. Maczynski met with Plaintiff on December 3, 2010, provideditiea
copy of the Paystub and requested that she provide written responses to inguarsgiagdge
Paystub. 1¢.). Plaintiff refused to provide a statement at that firaeg Mr. Maczynski removed
her from service and charged her with a violation of NORAC Operating RUslidnesty (the

“Charge”). (d. at 7-9).

B. The Initial Hearing

NJ Transit scheduled a formal hearing regarding the Charge, on notice to Plaintiff
(Hirschkorn Cert., Ex. JJ; KK). NJ Transit conducted that Initial Hearingemeiber 21, 2010,
with Mr. Harry Woodruff serving as the hearing officeEeé generallidirschkorn Cert., Ex. II).
NJ Transit had the hearing recorded and transcribédl). (Plaintiff personally attended the
hearing, during which she was remeted by Mr. Stanley Gaskin, a Union representatiie). (

Mr. Maczynski andefendan®Avery testifiedon behalf of NJ Transit at the Initiatdring
and Plaintiff testified on her own behalfid.j. Following Plaintiff's testimony, Woodruff called
Mr. Slootmaker (misidentified in the transcript as “Henry Baker” or “Mr. &ni(Hirschkarn
Cert., Ex. F 1 42), to provide testimony by telephorfeee(generallHirschkorn Cert., Ex. II).
Mr. Gaskin objected to Mr. Slootmaker’s testimony, as NJ Transit did not disctoSddtmaker
on its witness list. I¢. at 6). Mr. Woodruff overruled that objectiord.(at 6, 1415), finding that,

in light of the irreconcilable factual differences in Mr. Avery and PlaistitBstimony (i.e.,

3 Plaintiff has vehemently disclaimed any knowledge of the Paystdbat8). Whether Plaintiff
did or did not actually submit the Paystub to the Credit Union does not present a genuiak issue
material fact for the purpose of this motion.

8



regardinghow Mr. Slootmaker obtained the Paystub), Mr. Slootmaker’s testimony wasargcess
“to have a failand impartial Hearing.” Id. at 15). Mr. Slootmaker then testified, in pertinent part,
that Plaintiff “definitely . . . hand delivered the auto loan application with [thetBalyto the
Credit Union here.” If. at 16). Both Plaintiff and Mr. Gaskinassexamined Mr. Slootmaker,
during which time Mr. Slootmaker explained that, while Plaintiff did bring tworqgblag stubs
with her to the Credit Union, one (dated September 2010) was too old to serve as tle hasis f
loan application and the other was from her daughter (who was not a cosignor foarthe |
guestion and had submitted a separate loan applicatiwh)at (719). Accordingly, the Credit
Union’s board only reviewed the Paystub in connection with Plaintiff's applicationat(18)
With regard to his motivation for contacting NJ Transit about the Paystub, Mr. &kmtm
testified:

[Plaintiff] had been late on . . . like three (3) months in a row on her
regular loan payment because it hasn’t been deducted on her check
and the board denied her application and then ask [sic] me why
they’re not deducting from her check what [sic] she’s suppose
supposed to be having $225 deducted a week from her check and
that would eliminate the delinquency on her loan. So, they asked
me to contacpayroll to find out. Patrice [Manning] was stopping

by to do some of [sic] transactions on her own accounts. So, | gave
her a copy of the [P]aystub that was presented to me. | gave her a
copy of that showing that the deduction wasn’'t made and asked her
to look into it thinking it was an error in the system and then she
came back saying that she . . . there’s no record of that [Playstub
anyway in the TRANSIT payroll system. So that's when Mr. Avery
got in contact with me.

(Id. at 1516). Neither Plaintiff nor Mr. Gaskin sought to adjourn the proceedings to have Mr.
Slootmaker testify in person, to more fully prepare for his eeassnination, or for any other
reason. $ee generallid.). Plaintiff continued to disclaim any knowledge of the Paystith

at 18). Defendantloseph Meade, a General Superintendent for NJ Transit, served as the review



officer for Plaintiff's initial hearing. If. at 1). After reviewing the transcript and evidence
presented at the hearing, Mr. Meade terminated Hfar@mployment with NJ Transit on January

5, 2011. (Hirschkorn Cert., Ex. F § 43).

C. Plaintiff's Appeal to the Special Board of Adjustment

In accordance with the protocdiscussedn Section ll(a) above, Plaintiff appealed Mr.
Meade’s decisn to the therManager of Labor Relations for NJ Transit's Rail Operations,
Stephen Drayzen.ld.  44). On February 3, 2011, Mr. Drayzen upheld Plaintiff's termination in
a written decision. Id. § 45). Plaintiff then appealed Mr. Drayzen’s decidmAgnes Duncan,

NJ Transit's Director of Labor Relations, who also upheld Plaintiff’s igation. (d. T 46).
Plaintiff subsequently appealed her terminatiorithiSpecial Board of Adjustment No. 1043,
which is the board designated to hear disciplimaatters involving NJ Transit’'s Trainmén(ld.
19 4748).

With regard to Plaintiff's appeal, tH&pecialBoard was composed of Mr. Patrick Reilly
(the General Chairman of Plaintiff’'s Union), Mr. William Murphy (a repn¢éstve of NJ Transit),
and Mr. Marty Zusman (the Chairman and neutral member). (Hirschkorn Cert., Ex. [EX] 49;
LL). Plaintiff called her Union representative repeatedly followingtbemination to determine
when the Board would conduct its hearing. (Pl. Ex. 1 at 66116). On or about June 7, 2011,
Mr. Reilly, on behalf of th&pecialBoard, sent Plaintiff a letter, via certified rhanly, advising
her that th&SpecialBoard would hear her case at 10:00 a.m. on July 25, 2011, and enclosing drafts

of the submissions that the Union planned to provide t&pexialBoard on Plaintiff's behalf.

4 NJ Transit defines the term “Trainmen” as “Conductors, Assistant Conduntbiécket
Collectors.” (Hirschkorn Cert., Ex. P { 5).

10



(Hirschkorn Cert., Ex. MM). The lettetaged, in pertinent part, that Plaintiff's attendance was
“requested, but not mandatory.IdJ).

When theSpecialBoard convened the hearing on July 25, 2011, Plaintiff was not in
attendance. (Hirschkorn Cert., Ex. LL). On or about July 26, 2011Jnited States Postal
Service returned th8pecialBoard’s June 7, 2011 letter as “unclaimed.” (Hirschkorn Cert., EX.
NN). TheSpecialBoard subsequently issued a written decision rejecting Plaintiff's pradedur
arguments and upholding NJ Transit's disciplinary decision. (Hirschkorn EgrtLL at 12).
Plaintiff first learned about the hearing, after it had concluded, when speakitmion

representative David Sousman. (Pl. Ex. 1 at 8}:1-

C. Specific Instances of Alleged Discrimination

i. Plaintiff’'s Training at NJ Transit

At the outset of her employment with NJ Transit, Plaintiff took part in a tweigtyt (28)
day training program. (Hirschkorn Cert., Ex. AS&t6). NJ Transit did not want its trainees to
work at other jobs during thptogram, as it wished to ensure that those employees had a “required
amount of rest.” If. at 55:516). Nevertheless, during her training period, Plaintiff also worked
the night shift as a Police Aide for the Newark Police Departméshtat(55:16). Plaintiff would
sometimes close her eyes during her training at NJ Tramgitat ©5:1820). Believing that she
had fallen asleep, her instructor, Allen Antell, repeatedly came ovdrdmewlaintiff was sitting,
where he spoke in a raised voice and asked her questldnat §5:1856:3; 68:512). This was

an “ongoing thing” during Plaintiff’s training.ld. at 56:23).

ii. Interactions with Pat Carroll

As part of the testing process for becoming a conductor, Plaintiff was requireawmto dr

certan maps. Id. at 66:46). NJ Transit employee Pat Carroll repeatedly gave Plaintiff a failing

11



grade for those mapsld(at66:9-11). Per Plaintiff's request, another train master later reviewed
some or all of Plaintiff's maps, gave her a passing sem@ remarked that he did not know why
Pat Carroll would have failed Plaintiff with regard to those mafis.af 66:1121). There is no
evidence in the record regarding how Ms. Carroll scored other employeeshanautests.
Plaintiff also testified about an incident in which Pat Carroll yelled at Pla{mtifb was
setting up inside the train) for not being out on the platform “ten minutes prior” déspitact
that the “conductor” was “two cars up, eatingldl. @t 66:2267:8). There is no evidence in the
record with regard to that conductor’s race.
Plaintiff further testified that Pat Carroll “came out and talked to [Plaintiff] ompkittorm
in a detailed tone about [Plaintiff] not having [her] tie correct . . . [and for having tjeiited to
the side.” [d. at 123:22124:3). Plaintiff was not charged with any infraction, let alone formally
disciplined regarding her uniformld( at 123:2224). As a basis for comparison, Plaintiff testified
that Caucasian employee William Warwibkought his dog to work on one occasiond. @t
123:1121). Plaintiff has not identified anything in the record suggesting whether Mwigkar

was disciplined for such conduct (or if it is even a violation of any NJ Transit RAGule).

iii. Extra Board Discipline

Plaintiff alleges that NJ Transit discriminated against her when it disciplinednher
connection with her violations of NORAC Operating Rule T (i.e., not answeringva Calter’s
telephone callsegarding the Extra Board She statethat NJ Transit did not discipline William
Bennett, a Caucasian Assistant Conductor, for missing assignment t¢@llat 1(17:8118:23).

She could not, however, provide any specifics with regard to Mr. Bennett's alleged camdiuct a
further admitted thaher knowledge of Mr. Bennett’s disciplinary record was based solely on Mr.

Bennett'ssingle,vague statementld at 117:15, 132:23). Indeed, Plaintiff has not pointed to any

12



evidence suggesting that Mr. Bennett was a member of the Extra Botwal, thie calls he missed
concerned Extra Board shifts (i.e., the infraction for which NJ Transit disegliher).
Furthermore, Plaintiff was unable to provide the names of any other As<Biaductors who
avoided disciplined for failing to answer ExtBoard calls, let alone the dates of such incidents.

(Id. at 118:6-9; 115:®).

iv. NJ Transit Audits

NJ Transit audits Trainmen who are responsible for handling money and tickets to ensure
the accuracy of the collected revenue and to correct errors in fare collections. (Sadygen
Hirschkorn Cert., Ex. P). NJ Transit's Crew Management and Operations Coreliapartment
(“CMOC”) corrects errors in fare collection, reviews revenue collected byfien to ensure
accuracy and Trainmen compliance, amndrks in conjunction with NJ Transit’'s Financial
Operations and Compliance Department (“FOC’'Id. {{ 34). The FOC provides the CMOC
with a list of Trainmen who have three or more occurrences of missing or lytamétted fares,
and those Trainmen are then subject to an audity 6). An audit for a Trainman’s revenue and
receipts may also be scheduled in response to a passenger or third partyntahpigproper
fare handling. I€l. § 9). Additionally, any Trainmen who repeatedly err inrttieket receipts are
subject to an audit.Id. T 10). Once the FOC and CMOC determine that an employee will be
audited, the CMOC reviews the Trainman’s work schedule and provides the FOC withmdsa
for the audit to take placeld(f 7). The FOGhen schedules the audit and informs CMOC of the
time and location. Id. T 8).

NJ Transit’s Trainmasters condwt audits of Trainmen receiptsld( 12). They do so
by removing the Trainman from the train, taking him/her to a conference roomtivadm@inman

is required to empty his/her pockedsdprovide the Trainmaster with all of the tickets, stock and

13



collected cash in his/her possessiold. { 13). If the Trainmaster discovers a revenue violation
during the audit, the Trainman is chargeztordingly and has the right to appeal any charges
brought as a result.d. 1 1415).

With respect to these audits, Plaintiff has testified that when her formerctostrallen
Antell, became a Trainmaster, he “used to always pull [her] off the.traito check [her] money
and [her] tickets,” and that he did so with a discriminatory intent. (Hirschkorn EerfA at 68:9
19). The record is not clear as to how many times NJ Transit audited Plaintiff. Whié&fPla
argues that she was “subjected to repeated audits” and @fecibcexcerpts from her deposition
testimonyin support of that statement, (PI. Br., ECF No. 48-2), those citations do not provide any
clarity. First, half of the transcript pages Plaintiff cites (i.e., pages 96, 97 and 102) areh®ot in t
evidentiary record for this motion, as neither party supplied them to the Gaatndiestimony
on thethreecited pages that are actually in the record (9® and 101) reflesbnly that Plaintiff
definitely remembered being audited once, on August 4, 2004. (PIl. Ex. 11®0O2R). The
balance of those transcript pages consist of counsel mentiovongther audit dates alleged in
the Complaint and asking Plaintiff to provide relevant documentatidr). The cited testimony
does not confirm that NJ Transit actually audited Plaintiff on those dates, antiffflas not
provided the Court with any other evidenodhat effect.

The undisputed evidence of record for this matter indicates that, in 2003, NJ Transit
removed approximately 17 Caucasian and approximately 7 AfAcagrican Trainmen from their
trains and subjected them to audits. (Hirschkorn Cert., Ex. C; Ex. Q). NJ Transid &ldliteff
in 2004, along with approximately 21 Caucasian and 15 African American Trainmen.hkdmrsc
Cert., Ex. C; Ex. S). In 2009, NJ Transit audited approximately 69 Caucasian and & Afri

American Trainmen. (Hirschkorn Cert., Ex. C; Ex. U). Finally, in 2010, NJ Transiited

14



approximately 84 Caucasian and 78 African American Trainmen. (Hirschkotrn BEe C; EX.

V). Nothing in the record indicates whether these numbers are proportional to the number of NJ
Transit's Caucasian/African American emopées. Defendants havalso provided the names of

two Caucasian Assistant conductors whoid Transitdismissed as a result of infractions

discovered during the audit process. (Hirschkorn Cert., Ex. T; Ex. X).

V. The Paystub Incident

Plaintiff raises two distinct allegations of discrimination in connection with thetéay
situation described at length above. First, Plaintiff testified that she klibaeDefendant
William Avery discriminated against her because of the way he &édtiol Paystub issue (i.e., by
determining that the Paystub was fraudulent without talking to her about it). (Hirscbkar,

Ex. A at 77:1178:5). Second, Plaintiff testified that, whereas she was terminated for am allege
violation of NORAC Rule D and not reinstated, two Caucasian employees, Wilkamet? and
Robert Broschart were terminated for either steaBen(iet] or dishonesty (Broschart), but were
subsequently reinstated. (Hirschkorn Cert., Ex. A at 212(619). It appears that Plafiiis
knowledge of those employees’ disciplinary history was based on workplace gossiywsor ne
reports. Id.). With regard to Mr. Broschart, the undisputed evidence of record establishes tha
in fact, NJ Transit terminated Mr. Broschart for his condarad, that it was the Special Board, and
not NJ Transit, that reinstated him. (Hirschkorn Cert., Ex. T). In fact, NJ Tféedit dissent
regarding thé&pecialBoard’s decision. Id.). With respect to Mr. Bennett, Plaintiff’s own exhibit
establisheshiat NJ Transit terminated him for violating various rules (including NORAC

Operating Rule D), and that the Board ultimately upheld that termination. (F).EXxefendants

5 Plaintiff erroneously refers to this employee as William Barn&eeECF No. 48-1 1 269).
Plaintiff's own exhibit, however, establishes that his name is William Benr&teP(. Ex. 8).
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also submitted a Board decision concerning Caucasian employee Williamdk/aa@onductor
(i.e., the employee who allegedly brought his dog to work). (Hirschkorn Cert., Ex. X)rahsitT
audited Mr. Warwick and determined that he had kept certain portions of the casthéar
collected. [d. at 1). NJ Transit terminated Mr. Wankis employment and th8pecialBoard
(composed of the same members who heard Plaintiff's case) ultimately uphdlcamsit’'s

determination. I¢l. at 3).

Vi. Discrimination in the Context of Plaintiff's Medical Leave

NJ Transit maintains a Medic8lervices Department that, among other things, provides
basic medical services to employees, monitors employee health, aodzastemployee absences
and returngo-duty. See generallHirschkorn Cert., Ex. AA). Undats Medical Policy, NJ
Transit mayrequire an employee to report to the Medical Services Department for a physical
evaluation if that employee has been unable to return to work for 30 consecutivéldags?).

An employee’s failure to report for a requested examination may lead ijplidesgy action, up to
and including termination. Id. at 3). On or about September 11, 2010, Plaintiff went out on
medical leave for more than thirty days and, on October 7, 2010, NJ Transit sent Rldettef
directing her to report to the MedicServices Department for an examination on October 15,
2010. (Hirschkorn Cert., Ex. A at 87:13; Ex. B).

Plaintiff testified as to her belief that NJ Transit discriminated against her in thanibtdid
require her Caucasian colleagues to report to the Medical Services Departiteeahwslitk leave.

(Id. at 91:192:6). Plaintiff based that statement on her recollection of hearing various @aucas
employees “brag” about not being ordered to report for medical evaluatitthsat ©2:13).
Plaintiff could not provide any specific examples of such bragduming her depositior(jd. at

92:4-6), and has not identified any in the context of this motion.
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Vii. Interactions with Joseph Meade

Plaintiff testified that Defendant Joseph Meade, another NUransit employee,
discriminated against her in two respects. First, Plaintiff testified that, despitedquests, Mr.
Meade did not make time to meet with her regarding her interactions with Pat Caatblkkr, R1r.
Meade sent her to meet with othepstvisors. (Hirschkorn Cert., Ex. A at 70:14:19, 76:812).
Plaintiff has not identified any evidence regarding Mr. Meade’s willingt@meet with any other
NJ Transit employees. Plaintiff also stated that Mr. Meade discriminated tagairs/ dening
her leave under the Family Medical Leave Add. &t 71:1873:16). The record for this motion
does not contain any details regarding the FMLA denials, or whether Mr. Meade denred othe
employees’ requests for such leaves Plaintiff has not cite@ny evidence regarding how Mr.
Meade treated other employees with regareittoer of these situations, there is nothing to which
this Court may compare his alleged conduct. Furthermore, nothing in the evident@d re
(independent of Mr. Meade’s de@mss themselves) suggests that Mr. Meade acted with a racial

animus.

I, RELEVANT PROCEDURAL HISTORY

Plaintiff commenced this matter by filing a Complaint in the United States District Court
on March 23, 2012. (ECF No. 1). Plaintiff filed an Amended Complaint on June 8, 2012, (ECF
No. 16), and a Second Amended Complaint (in compliance with this Court’s January 23, 2013
Order, (ECF No. 31)) on January 29, 2013. (ECF Nel)32The Second Amended Complaint
remains Plaintiff's operative pleading in timmtter.

In her Second Amended ComplaiRtaintiff assertseverallistinct causes of action. First,
she contends that the Special Board’s July 25, 2011 hesaisgrocedurally deficient in various

respects, anthat the Court must therefore vacate the award rendered in connection with that
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hearing (Sec. Am. Compl., First Count, 11-39). Second, Plaintiff alleges that all Defendants
discriminated against her on the basis of her race, in violation of the &tseyJd aw Against
Discrimination (“NJLAD”). (d. 1113853). While Plaintiff has framed her NJLAD claims as a
single cause of action, she alleges that Defendants engaged in bo#rddigpeatment” and
“hostile work environment” subsets of discriminationld.) Finally, Plaintiff alleges that
Defendant Eerie Lackawana Credit Union conspired with itdetendants for the purpose of
effectuating the wrongful termination of Plaintiff's employment at NJ Trankit.{{ 5463).

On October 3, 2013, &ntiff dismised her claims against Defenddfie Lackawanna
Credit Union. (ECF No. 43 Since that date, NJ Tranddlr. Avery and Mr. Meade havgeen
the only remaining defendanh this matter. On November 14, 2013, those defendants moved for
sumnary judgment on all of Plaintiff's claims. (ECF No. 44). Plaintiff filed her opjmrs(but
did not crossnove for summary judgment) on January 5 and 6, 2014, (ECF Nés3)4and
Defendantdiled their reply submissions on January 17, 2014. (ECF 8d4%5). The Court
conducted oral argument on May 19, 2014, and Ordered the parties to submit certain supplemental
briefing. (ECF No. 57). The parties collectively submitteeeadditionalletter briefs between

June 6, 2014 and July 18, 2014, (ECF Nos. 58, 61, 63), at which point this matter was fully briefed.

V. LEGAL STANDARD

A court shall gransummaryjudgmentunder Rule 56(c) of the Federal Rules of Civil
Procedure “if the pleadings, the discovery and disclosure materials ondilang affidavits show
that there is no genuine issue as to any material fact and that the movant is eptitlgchemt as
a matter of law.” Fed.R. Civ. P. 56(c). On a motion for summary judgment, the moving party

mustinitially showthat no genuine issue of material fact exigiglotex Corp. v. Catre77 U.S.

317, 330, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
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The burden then shifts to the noroving party to present evidence sufficient to
demonstrate that songenuine issue of material fastcessitatea trial. Id. at 324. In sodoing,
the nonmoving party musproffer specific facts that establish a genuine issue of material fact, not

just “some metaphysical doubts as to the material fabtatsSushita Elec. Indus. Co. v. Zenith

Radio Corp.475 U.S. 574586-87, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). Thus, thenmawving
party may not rest upon the mere allegations or denials set forth in its plea8ieg€elotex
Corp., 477 U.S. at 324. Further, the Aotoving party cannot rely on unsupported assertions, bare

allegations, or speculation to defeammaryjudgment.SeeRidgewood Bd. of Educ. v. N.EEx

rel. M.E, 172 F.3d 238, 252 (3d CifL999). The court must, however, consider all properly
established facts and their reasonable inferences in the light most favoréidenoAmoving

party. SeePa. Coal Ass'n v. Babhit6é3 F.3d 231, 236 (3d Cif995). If the nonmoving party

“fail[s] to make a sufficient showing on an essential element of [his] casaesipect to which
[he] has the burden of proof,” then the moving party is entitled to judgment as a matter of la
Celotex Corp., 477 U.S. at 323.

Given the state of the evidentiary record in this matter, the Court notes thagmdigzing
Defendants’motion (and Plaintiff’'s opposition thereto), itegenstrained to rely solely on facts

based on admissible evidencBeeFed. R. Civ. P. 56(cksee alsArnold PontiacGMC, Inc v.

Budd Baerinc., 826 F.2d 1335, 1339 n. 3 (3rd Cir. 1987) (“Summary judgment, of course, looks

only to admissible evidence.”). If a purported fact is based solely on a statenheongtautes
hearsay and would not be admissible at trial, a court should not consitlstatement in the

context of a summary judgment motion. Philbin v. Trans Union Corp., 101 F.3d 957, 961 n.1 (3rd.

Cir. 1996);Blackburn v. UPS, Inc179 F.3d. 81, 95 (3rd. Cir. 1999). Similarly, a party opposing

the summary judgment motion is not péted to use inadmissible evidence, such as hearsay, to
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establish a genuine dispute of material fegeeAlpert v. United StatesA481 F.3d 404, 409 (6th

Cir. 2007).

V. LEGAL ANALYSIS

a. Plaintiff's Claims Reqgarding the Board Hearing

In herFirst CountPlaintiff requests that the Court vacate the Special Bo&etbsuary 8,
2012 award (Hirschkorn Cert., Ex. LL)upholding NJ Transi§ decision to terminate her
employment (Sec. Am. Compl., ECF No. 32 11 1937). The Court recognizes that the Spécia
Board was created under the terms ofRlhé\, 45 U.S.C. § 153, et seq. Before moving on to the
substance of Plaintiff's arguments on this point, the Court must address the relevesnbms of
the RLA, and how those provisions impact the scope of the Court’s authority to WecSecial
Boards award
45 U.S.C. 8 153(i) provides, in pertingydrt, that if an employee and a carrier are unable

to resolve a certain disputes subhjeo the RLA using the carrier’s internal mechanisms, either
party may petition the appropriate division of the National Railroad AdjugtiBeard (the
“National Board”)for review. The RLA further states, in pertinent part, that if any employee or
carrier is aggrieved by the terms of the National Board’s award, theyil@anfaction in the
United States District Court seeking review of that awardJ.&C 8§ 153(q). The RLAxpressly
limits the permissible scope of the District Court’s reva@vany National Board decisian such
casesproviding:

the findings and order of the [National Board] shall be conclusive

on the parties, except that theder . . . may be set aside, in whole

or in part, or remanded to the division, for failure of the [National

Board] to comply with the requirements of this Act, for failure of

the order conform, or confine itself, to matters within the scope of

the [Natioral Board’s] jurisdiction, or for fraud or corruption by a
member of the [National Board] making the order.
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Id.; accordUnion P. R. Co. v. Sheehan, 439 U.S. 89,19%8). Indeed, in describing the District

Court’s authority to review National Board decisions under 45 U.S.C. § 153(q), the States
Court of Appeals for the Third Circuit has acknowledged that “[t]he scope of this reagheen

described as ‘among the narrowest known to the law.” United Steelworkemseasica v. Union

R. Co, 648 F.2d 905, 910 (3d Cit981)(internal citation omitted).The United Steelworkers

Court ultimately determined that, “Mgn though circumstances may seem compelling in an
individual case, we are convinced that we must adhere strictly to the statatonyand that
[National] Board findings be set aside in orjtlie] three narrow sets of circumstangsst forth

in the statute] 1d. at 914. In the event thtte District @urtdetermines that the National Board’s
award must be set aside, “[tlhe RLA broadly empovj#ms court] to provide a remedy that it

deems appropriate.United Transp. Union v. BNSF Ry. Co., 710 F.3d 915, 935 (9th2Gir3).

“It may remand the case back to the Board for a new untainted hearing; it may ferraandw
hearingsubject to various procedural or substantive limitations; it may remand allowiBg&ne
to make its own determination as to how to proceed (inuudhat evidence maye introduced
or shall be excluded at any further hearing); or it may direct such furthen &gtithe Board as
the court deems appropridtgld.).

The RLA also provides that carriers (such as NJ Transit) and represeriatiyesions),
may establishby agreementspecial adjustment boardapable of hearing cases in lieu of the
National Board. 45 U.S.C. § 153 (Second). The RLA also expressly providégjbatpliance
with [the awards of a special adjustment board] shall be enforceable by proseedheUnited
States district courts in the same manner and subject to the pamisions that apply to

proceedings for enforcement of compliance with awards of the [NationatiBodd. Thus, the
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samestandardof review andlist of permissibleremediesset forth in 45 U.S.C. § 153(qg) and
related case law would apply to decisions of a special adjustment boardksthbhder the RLA.
NJ Transit and Plaintif§ Union establishedhe SpeciaBoard at issue in this case pursuant
to Section 44 of their Agreement. (Hirschkorn Cétk, G). The Special Boardnd its awards
are therefore governed by the RLA, and this Court’s review of any suck &mManited in the
fashion discussed above. Here, Plairdiffjues that the Court must vacate the Sp&wvakd’'s
award on two separate grounds. First, Plainbfitendghat because NJ Transit hearing officer
Henry Woodruff permitted Eerie Lackawanna Credit Union employee Henoyn&déer to testify
at the December 21, 2010 initial hearing, and to do so by telephone rather-geasoim, and
because the Special Board considered Slootmaker’s testimony when consttinnff's appeal,
the Special Board violated Plaintiffisght to due process. (Pl. Br., ECF No.-28at 3234).
Second, Plaintiff arges thathe Special Board violated the RLA (and basic notions of due process)
by failing to provide Plaintiff with adequate notice of its July 25, 2011 hearing. Cohet will
address a&ch of Plaintiff's points in turn.

i Plaintiff’'s Claim Reqgarding Mr . Slootmaker’s Testimony

When conducting the Initial aring inPlaintiff's case, the NJ Transit hearing officer
permitted Eerie Lackawanna Credit Union employtsnry Slootmakerto testify overPlaintiff's
Union representative’s objectio(HirschkornCert., Ex. Il, at 6, 14.5). The Union representative
objected basesblelyon the fact thalJ Transit did not list Mr. Slootmaker on its witness |{$d.
at 14). NeitherPlaintiff nor herrepresentative voiced any concern about Mr. Slootntaekéfying
telephonically, rather than in persorge€ generallid.). The hearing officer then overruled that
lone objection(id. at 6, 1415), finding that, in light of the irreconcilable factual differences in

Mr. Avery and Plaintiff's testimony (i.eregardinghow Mr. Slootmaker obtained the Paystub),
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Mr. Slootmaker’s testimony was necessary “to have a fair and impartial Héafiigg.at 15).
Both Plaintiff and her representative cresamined Mr. Slootmaker telephonicallyld. at 16
18). In rendering its February 8, 2012 award, the Special Badddessethe hearing officer’s
decision to permit Mr. Slootmaker’s testimony: “The lack of [Mr. Slootmaked]lesded witness
was properly explained when the Claimant refuted testimony. There wasgot therecord to
support any of the [Union’s] arguments that merits could not be reached. The meris ca
reached, as procedural errors do not exidflirschkorn Cert., Ex. LL, at 2).°

Plaintiff now contendsthat the Special Board’'s consideration of Mr. Slootmaker’'s
telephonic testimony constitutes a violation of Plaintiffisié procesgghts per the United States
Constitution.” (Pl. Br., ECF No. 4&, at 34). More specifically, Plaintiff claims: “Henry
[Slootmaker] was allowed to testify via telephone. Plaintiff was by tlisgss deprived of the
opportunity to confront Henry, to question ardss examine him on his testimony and to watch
his demeanor during this process. Thus, Plaintiff's due process rights wated:ibl{d. at 33).
Plaintiff makes this argument @& purely conclusory fashion, without providing a single legal
citation oranymeaningful analysis.ld. at 32-34).

Assuming, without deciding, that Plaintiff did not waive her objection to the telephonic
natureof Slootmaker’s testimony by failing to raise it at the initial hearing, the Court dedin

find any due process violation based on the undisputed facts at &seiee.g.Smith v. Borough

of Dunmore, 516 F. App’x 194, 199 (3d C2013)(“Generally, the ultimate issue of whether due

process was afforded [a litigant is]a question of law for the court to determfihe Plaintiff has

®The Court also notes that the undisputed evidence of recdtddonotion suggests that, because
NJ Transit does not have the authority to subpoena witnesses to appear aplisattisbearings,
(Hirschkorn Cert., Ex. F § 39), witnesses commonly testify (and are -exassined)
telephonically. Id. 1 2425).
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not provided the Court with any authority suggesting tislaphonic testimony isonstitutionally
impermisible in the context of Hmouse disciplinary hearings, and the Court hasunobvered
any such authority through its independent resedntteed,jn the most analogous case this Court
was able to locate, another Court in this District rejected a claim that an gdutivedaw judge
(in a more formal setting than the privatBsciplinary hearing at issue in this case) violated
applicable regulations and, in turn, the plaintiff's rights, by permitting at\med expert to testify

by telephone Lippincott v. Comm'r of Soc. Sec., 982 F. Supp. 2d 358,3B48(D.N.J. 2013). In

Lippincott, the Court ultimately determined that because: (1) the plaintiff's repatisendid not
object to the telephonic nature of the testimony; (2) the plaintiff's repréisentvas able to
effectively and extensively crogxamine” the witness; (3) “thefeere] no gaps in the transcript
suggesting any technical difficulties preventing and accurate and demplderstanding of [the
witness’] testimony”; and (4) the plaintiff failed to identify any prejudice calsethe telephonic
testimony, the administrative law judge, at most, committed harmlesgrestoequiring remand)
by permitting the telephonic testimonyid. at 380-81. The Court finds the same rationale
applicable here.

The evidentiary record unequivocally demonstrates that Plaintiff wasdered an
opportunity to crosgxamine Mr. Slootmaker. Rather, both she and her union representative took
turns crossexamining himvia telephone. (Hirschkorn Cert., Ex. I, at-18). Moreover, while
Plaintiff's representative objected to the facttMr. Slootmaker was not listed on NJ Transit's
witness list, nobody objected to the telephonic nature of Mr. Slootmaker’'s testim&ae
generallyid.). Nothing in the hearing transcript indicates any “technical difficulties” that
precluded a full andccurate understanding of the substanddroSlootmaker’s testimony, which

was straightforward and limited tosangle, discrete issue. Id. at 1518). Finally, outside of
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Plaintiff's, vague, conclusory statement that it was “unfair to Plaintiff to allow [Mot&iaker]
to appear via telephone”, (PIl. Br., ECF No-2lat 34), Plaintiff has not provided any indication
as to how the telephonic testimony may have harmed AsrPlaintif has not cited any legal

authority in support of her claieeEspinosa v. County of Unigiho. 01:CV-3655 (WJM),2005

U.S. Dist. LEXIS 36563, *31D.N.J. Aug. 30, 2005 Plaintiff has failed to provide any legal
authority creating a claim for aidingh@ abetting, thus summary judgment is grarijec&nd
analogousase law from this District suggests that Plaintiff's due process claim failmatter

of law, the Court finds that Defendardre entitled to summary judgment on this aspect of
Plaintiff's First Count.

ii. Plaintiff’'s “Due Notice” Claim

In her second argument regarding the Special Board, Plaintiff contends tlsqdeitial
Board violated the RLA by failing to give her “due notice” of the hearing ircase, and that the
Court must therefore vacate tBpecialBoard’s ultimate award. (Pl. Br., ECF No.-28at 22
31). The facts relevant to this claim ataightforward ad not in dispute Plaintiff appealed her
termination to the Special Boar@Hirschkorn Cert., Ex. F  448), and called her Union
representativieon multiple occasions to determine when the Board would hear her case. (Pl. Ex.
1 at 60:1561:6). The Speil Boardeventuallyscheduled a hearing on Plaintiff's case for July
25, 2011. On or about June 7, 2011, MatrickReilly (a representative of Plainti§’'Union),
acting on behalf of th8pecialBoard, sent Plaintiff a lett€ryia certified mailonly, advising her

that theSpecialBoard would hear her case at 10:00 a.m. on July 25, 2011, and enclosing drafts of

"Theparties agree th&aintiff maintained the same mailiagdress a post office box in Orange,

New Jerseyat all times relevant to this case. (Compare ECF N& 9%95-7 with ECF No. 48-1

19 57). Patrick Murphy addressed his June 7, 2011 letter to that address. (Hirschkorn Cert., Ex
MM).
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the submissions that tHegnion planned to provide to thepecialBoard on Plaintiff's behalf.
(Hirschkorn Cert., Ex. MM). When th&pecialBoard convened the hearing on July 25, 2011,
Plaintiff was not in attendance. (Hirschkorn Cert., Ex. LL). On or about July 26, 2611nitled
States Postal Service returned 8peciaBoard’s June 7, 2011 letter as “unclaimed.” (Hirschkorn
Cert., Ex. NN). Plaintiff, therefore, never actually received noticesh#aring and, in fact, only
learned of it aftethefact when speakmwith a Lhion representative. (Pl. Ex. 1 at 6B)l The
guestionbefore the Court, therefore, is whetldetter, sent to Plaintiff bgertified mail only and
never actually received, satisfies the RLA’s notice requirenfents.

With regard taanyhearing conducted by the National Board or special adjustment boards,
the RLA provide, in pertinent part[p] arties may be heard either in person, by counsel, or by
other representatives . . . and [the board] shall give due médtadEhearings to the employee . . .
and the carrier . . . involved in any disputes submitted to them.” 45 U.S.GRr$§8) (emphasis
added). The RLA does not, howeveprovide any guidance regarding what constitutes “due
notice” and, despite extensive briefing on the issue, which included-Quiarted supplemental
briefing, (ECF No0s58, 61, 63)noparty has citethindingauthority providing a definitive answer.

At most,the parties have cited case law tipabvidespersuasive authorityegarding theeoncept

of acceptable notice variouscontexts Among that authority, the Court finds the United States

8 In anargument raised in Defendantsply brief, NJ Transit suggests that it is not a proper party
to Plaintiff's “due notice” claims, as the RLA impos&s“due notice” requirement on the Board
itsdf, not on carriers such as NJ Transit. (Def. Rep. Br., ECF No. 54, &tJbJransit suggests
that Plaintiff should instead sue the Boartl.)( At least one circuit of the United States Court
of Appeals has determined, howevtirat special boards of adjustment, which operate as the
functional equivalents of the National Board, are “are not proper parties to a petitreniéw
under the RLA. Ollman v. Special Bd. of Adjustment No. 10&27 F.3d 239, 250 (2d Cir.
2008) Thus, it appears that NJ Transit is not only a proper pariaintiff's “due notice” claims,

it may be the only proper party.
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Supreme Court’'sminionin Jones v Flowers, 547 U.S. 222D06),to bethemost applicable given

the facts of this case.

In Jones, the United States Supreme Court ruled, in &hdneontext, that the Arkansas
Commission of State Lands failed to provide sufficient notice of a tax sale wlsenta
homeowner notice of that sale bytdfeed mail only,andreceived notification, prior toonducting
the tax sale, that the certified mail had gdeclaimed.” 1d. at 23839. The Court wrote, in
pertinent part: [i]t is not too much to insist that the State do a bit more to attempt to let [the
homeowner] know about [the tax sale] when the notice letter addressed to him nedetur
unclaimed.” Id. at 239. The Court did not definitely state what sort of additional steps might be
necessary, butuggested (after addressing the shortcomings inherent in certified rahiteth
sending the noticby regular mail, which would not require the recipient to take any additional
steps to receive it, may be sufficiemd. at 231-235.

Defendants arguéhat theJonesdecision is inapplicable because, unlike Arkansas
Commission ofState Landstax sale notice, the Board’s June 7, 2011 letter was not returned as
“unclaimed” untilafterthe Special Board conducted its July 25, 2011 hearfdgelfef. Br., ECF
No. 63, at 13). This Court disagreed.hat distinctionwould bebothartificial and nonsensicah
light of the current state ohail trackingtechnologyand the evidence of record in this cagéhile
the Postal Servecdid not physically return tHeinclaimed” letterto the Boarduntil the day after
the hearingDefendantsown exhibit demonstrates that the Postal Service designated the letter as
“unclaimed” on June 27, 2011, nearly a mob#éforethe hearing.(Hirschkorn Cert., Ex. NN).

By simply taking the minute or two necessary to enter the tracking nunmhbisr I&dter (it retained
that number, and actually included it on the letter itgdifschkorn Cert., Ex. MM) on the Postal

Service’s websitén the weeks leading up to thedring the Speal Board could have cdnmed
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that the letter had gone unclaimednd therhad ample time to takadditional steps to provide
Plaintiff with appropriatenotice. In short, having sent its June 7, 2011 letter dighsan easily
traceable method, the Special Boaalld have, and should have, taken the minimal additional
step of electronically tracking that letterdetermine its status

Nothing in evidentiary record suggestghy the Board's June 7, 2011 letter went
unclaimed, or that Plaintifvenknew the letter was awaiting her retrievhlevertheless, making
a policy argumenbefendants contentiatthe Court should impose upon Plaingfiaffirmative
obligation to claim the letter‘The fact that MurraySims never claimed the letter is immaterial.
To hold otherwise, rewards Murraims for ignoring the [l]etter and invites others to avoid being
noticed by leaving their certified mail unclaimed.” (Def. Br., ECF No744 13). Defendants’
proposal would turn the RLA’s “due notice” requirement on its hd&e RLA requires the Board
to give due noticeof its hearing It does not require employees to take steps to seek out such
notice, or to make it easy for the Board to provideTihe Board could hawguickly determined
that Plaintiff never claimed the letter, but neglected to do so. Based on tharfgrege Court
finds that the Board failed to give Plaintiff due notice of the July 25, 2011 heerihgn so doing,
violated45 U.S.C 8§ 153(First)(j) The Court therefore deni€efendantsmotion for summary
judgment with regard to Plaintiff's “due notice” claim and, instead, gramwsnsuy judgment on

that claim in Plaintiff's favoP. The Court will therefore vacate the Special Board’s February 8,

° The Court is aware that, whilBefendantsnoved for summary judgment, Plaintiff did not cross
move. Neverthelesthe United States Court of Appeals for the Third Circuit halklthat courts
may grant summary judgment sua sponte in certain narrowly defined cianwoesin Gibson v.
Mayor & Council of Wilmington 355 F.3d 215, 224 (3d Ci2004) the Third Circuitfound that
district courts may enter summary judgment in favor of a-mowming party where (1) the
evidentiary record is fully developed; (2) the moving party would not suffer peej(ids., by a
lack of notice that the court may enter summary judgroerthe issue in question); and (3) the
court is deciding a purely legal issull. Each of those elements are satisfied here. Indeed,
filing their motion Defendants themselvespresented that the evidentiary recemas complee
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2012 award, (Hirschkorn Cert., Ex. LL), and remand consideration of Plaintiff'siation to the
Special Board foa hearing on due notit&o Plaintiff. Finally, as the Court has determined that
summary judgment is appropriate with regard to this cléme,Court need not reach Plaintiff's
other arguments regarding the propriety of the Special Board’s hearing (t.thetRdA required
the Special Baa to ensure her attendance, rathantjust provide her with notice).

b. Plaintiff’'s Claims Under the New Jersey Law Against Discrimination

In the Second Count of her Second Amended Complaint, Plaintiff asserts claims under the
New Jersey Law Against Discrimination (“NJLAD'IN.J.S.A.810:54, et. seq. (ECF No. 3P,
11 3853) for both intentional discrimination (also known as “disparate treatment”) and for the
creation of a hostile work environmentd.§. While included within the same Count, those causes

of action are distinct anithe Court will address each in turn.

i. Plaintiff's “Disparate Treatment” Claim

“Disparate treatment claims under the NJLAD are evaluated using the faraiti@work

set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 807, 93 S. Ct. 1817, 36 L. Ed. 2d

668 (1973). Kimber-Anderson v. City of Newark, 50E. App’x 210, 212 (3dCir. 2012).

“Following that framework the plaintiff must first come forward with sufficientderce to

and that it would be appropriate for the Court to enter summary judgment on the putebslega
of whether the Board afforded Plaintiff “due notice” of the July 25, 2011 hearnegjaised under
the RLA. IndeedDefendants havied four substantive briefs in the conteXtheirmotion, each
of which has addressed this legal iss&CF Nos. 447, 54, 58, 63). Defendantscertainly,
therefore, “had reason to believe the court might reach the issue and received a fair opportunity
to put[their] best foot forward. Gibson, 355 F.3d at 224 (internal citation omittedp proceed
to trial on thisclaim because Plaintiff did not crossove for summary judgment would elevate
form over substance and constitute an egregious waste of the parties’ and trser€mutces.
10The Court will notprescribe any specififyture stepshatthe Special Board would have to take
to provide Plaintiff withthe “due notice” required under the RLA.hat theoretical questiois
simply not before the Coum this matter. To eliminate any doubhowever, the Court strongly
suggests that the Special Board endeavor to provide Plaintiff with actual natséedring.
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constitute a prima facie case of discriminatiofd. (citing Dixon v. Rutgers, The State Univ. of

New Jersey110 N.J. 432, 541 A.2d 1046, 1051 (N.J. 1988)).

To establish a prima facie case, a plaintiff must demonsttaeshe belongs to a protected
class, that she was performing her job at a level that met her employéirisaliegexpectations,
that she suffered an adverse employment action, and that others not within thatgésst did

not suffer similar adveesemployment actions.Id. (citing El-Sioufi v. St. Peter's Univ. Hosp.

382 N.J. Super. 145, 887 A.2d 1170, 1182 (N.J. Super. Ct. App. Div. 2005)). The Court notes
that, when determiningvhether a plaintiff has established a prima facie caseaoial
discrimination, it must focus on whethBtaintiff has proffered evidence suggesting that he/she

was treated differently thagimilarly situatedemployees of a different rac&ee, e.g.Didier v.

Dow Jones Co., No. 1876 (FLW), 2014 U.S. Dist. LEXIS 114289, *20 (D.N.J. Aug. 15, 2014)

(quoting Doe v. C.A.R.S. Prot. Plus, Inc., 527 F.3d 358, 366 (3d Cir. 20@)idence of

discrimination is commonly presented in the form aflexace of disparate treatmenthereby a
plaintiff shows that [he or she] was treated less favoralally gimilarly situated employeesf a

different rac€’)); Aurelio v. Bd. of Edug.No. 063146 (JLL), 2009 U.S. Dist. LEXIS 52759

(D.N.J. June 23, 2009titing Geldreich v. Americar€Cyanimid Co., 299 N.J. Super. 478, 499,

691 A.2d 423 (App. Div. 1997y To establish a prima facie case of discrimination under the NJ
LAD, a plaintiff must demonstrate that . similarly situated persorsutside his or her protected
group were treated one favorably giving rise to an inference of discrimination.Hor the
purposes of this analysi§to be deemed “similarhysituated,” the individuals with whom the
plaintiff seeks to compare his/her treatment must have dealt with the samassupbae been
subject to the same standards and have engaged in the same conduct withditfesaictiating

or mitigating circumstances that would distinguish their conduct or their em@dyestment of
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them for it.”” Geaney v. Computer Scis. Carplo. 032945 (WGB),2005 U.S. Dist. LEXIS

47323 *12 (D.N.J. June 3, 2008yuotingMitchell v. Toledo Hosp., 964 F.2d 577, 583 (6th Cir.

1992). Indeed, “[i]n the context of discrimination cases, a ‘similarly situatedqmeimust be

similarly situated in almaterial respects.”Devine v. Prudential Ins. Co. of AniNo. 033971

(FLW), 2007 U.S. Dist. LEXIS 4685663-64 (D.N.J. June 27, 200{uotingShumway v. United

Parcel Service, Inc118 F.3d 60, 64 (2d Cir. 1997)).

“If a plaintiff isableto establish a prima facie case of discrimination, the burden then shifts
to the employer to demonstrate that there was a legitimategisomminatory purpose for the

actions taken.’Kimber-Anderson 502 F. App’x at 212Bergen Commer. Bank v. Sisler, 157 N.J.

188, 210 (N.J. 1999). At that point, the law applies a presumption of discrimination, which the
employer may rebut by presenting “clear and convincing evidence thatiitl Wwave made the

same decision in the absence of discriminatiorPtice Waterhouse v. Hopkins, 490 U.S. 228,

25253 (1989). If the employer is able to proffer such evidence, the presumption of discominati

disappears. St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 507 (1993). At that point, the burden

of production shiftdback to the employee, who must demonstrate, by a preponderance of the
evidence, that the employer’s allegedly sbscriminatory reason(s) for its actions were

pretextual. _Bergen Commercial Bandupra 157 N.J. at 211.In determining whether the

employer’'s nondiscriminatory reasons are, in fact, pretextual, “the-fiacker is required to
considerthe employee’s performance or other qualities in light of the employer’'sctiubje
standards, including worth ethic. In that respect, the employer’s subjdecisioamaking may

be sustained even if unfair.”_Visik v. Fowler, 173 N.J. 1, 21 (2002).

The Court notes that, “[a]lthoughe burden of production shifts throughout the process,

the employee retains the burden of proof at all phases and must prove that theeeadpérgment
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action was caused by purposeful or intentional discrimination.” Bergen Comamds;, 557 N.J.

at 211 (quoting Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 256 (1981)).

By the Court’s count, and as set forth in Section ll(c) above, Plaintiff has iddrgieven
specific instances of intentional discrimination in support of deparate treatment claim
Defendants arguthat Plaintiff has failed to establish a prima facie case of discrimination with
regard to any of them. (Def. Br., ECF No-44at 1629). The Court will address each of those
alleged instances in tufi. The Court observes that, in oppositionDefendants’motion for
summary judgment on Plaintiff's discrimination claims (bdibparate impact and hostile work
environment), Plaintiff made a total sii citations to the evidentiary record (despite describing
eleven allegedly discriminatorgvents). Once again, the Court notes that it is the parties’
responsibility to review the record and identify relevant evidence. “The Gaal€ in deciding

this motionis not to engage on a scavenger hunt or litigate Plaintiff's case.” Bewidgalco

Co, No. 163219(JHR),2013 U.S. Dist. LEXIS 8865314 (D.N.J. June 25, 2013)" Judges are

not like pigs, hunting for truffles buried the record.” Doeblers' PaHybrids, Inc. v. Doebler

442 F.3d 812, 820 (3d Cik006) (quotingAlbrechtsen v. Board of Regents of University of

Wisconsin System, 309 F.3d 433, 436 (7th Cir. 2D02)

A. Alleged Instance 1— Plaintiff’'s Training

Plaintiff alleges that, during her 2y training period with NJ Transit, instructor Allen
Antell repeatedly approached Plairtiéiskedher questions and raised his voice when addressing

her, ostensibly becaudelaintiff's eyes were closed and Mr. Artélelieved she was sleeping

1 The Court note®efendantsargument that several of the instances of discrimination Plaintiff
alleges fdloutside of NJLAD's statute of limitations. (Def. Br., ECF No-44t 1618, 2629).

For the purposes of this motion, the Court assumes, without deciding, that none of 'Blaintiff
claims are timébarred. The Court will also assume, without deciding, that NJ Transit took some
adverse employment action against Plaintiff in each instance.
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(Hirschkorn Cert., Ex. A &5:1856:3; 68:512). Plaintiff contends that Antell’s conduct was
form of racial discrimination.

Plaintiff has not, howeverproffered any evidence regarding how Mr. Antell treated
similarly situated employees (i.e., other trainees who sat with their eyes closed) aftside
Plaintiff's protected clasr any other evidence suggesting that Mr Antell’'s conduct was racially
motivated Plaintiff has therefore failed to make a prima facie casespadate treatment regarding

her training experiences.

B. Alleged Instance 2— Failing Grades on Map Tests

Plaintiff alleges thashe was required to draw certain maps as part detmg process
for becoming a assistantonductor, (idat 66:46), and thatNJ Transit employee Pat Carroll
repeatedly awardeBlaintiff failing grades with regard tothose maps. I4. at 66:9-11). While
Plaintiff argues that Ms. Carroll was motivated by some racial animus, Rlaediinot directed
the Cout to any evidence in the record regarding how Ms. Carroll scored simiitubtes
employees outside of Plaintiff's protected class. Plaintiff has thereddegl to make a prima

facie case of disparate treatment regarding Ms. Carroll's grading practices

C. Alleged Instance 3- Reprimand Regarding Punctuality

Plaintiff argues that Pat Carroll engaged in racial discrimination when MsllGaglled
at Plaintiff (who was setting up inside the train) for not being out on the jplatfen minutes
prior” to departuregespite the fact that the “conductor” was “two cars up, eatirlg."a{ 66:22
67:8). In opposing summary judgment, Plaintiff hasaned toany evidence of that conductor’s
race. Moreover, while Plaintiff was employed as an AastsConductor,id. at 12:18-20, she
complains that Ms. Carroll treated her differently than a full Conductor.ntfidias failed to

identify any evidence establishing that she and the unnamed conductor werel{ssitiated”,
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or that the conductarvas not alsoa memberof Plaintiff's protected class. She has, tfae

failed to establish a prima facie case of discrimination in connectiorthistissue.

D. Alleged Instance 4- Reprimand Reqgarding Plaintiff's Uniform

Plaintiff also contendghat Pat Carroll discriminated against her by verbally reprimanding
Plaintiff regarding the state of her uniforrBpecifically,Plaintiff testified that Pat Carroll “came
out and talked to [Plaintiff] on the platform in a detailed tone about [Plaintiff] not hfvarptie
correct . . . [and for having her hat] tilted to the siddd. &t 123:22124:3). In arguingthatMs.
Carroll's reprimand was a form of racial discriminatidflaintiff contendsthat Caucasian
employee William Warwick brought his dog to work arsingleoccasion. Ifl. at 123:1121)!?
Plaintiff has not identified anything in the record suggesting whether Mr. \&larwis
reprimanded or otherwise disciplined for such condurdf,it is even a violatioof any NJ Transit
or NORAC rule Moreover, the Court finds than employee who is allegedly enftuniform is
not “similarly situated” to an employee who brings an animal to work for thpopas of a
discrimination analysis. As Pldiff has not cited to evidence of record establishing that she and
Mr. Warwick were similarly situated, Plaintiff has failed to make out a prima faseaf disparate

treatment in connection with regard to tbigim.*3

121n her CounteiStatement of Material Facts, Plaintiff states that Mr. Warwick was also “not in
uniform” at the time. (ECF No. 48 at 33). Plaintiff's contention that Mr. Warwick was “not in
uniform” is not supported by the evidence of record. The tQmates that, while Plaintiff has
submitted a citation to page 128 of her deposition in support of that contention, neitiier part
supplied that page to the Court and it is therefore not in the record for this motion.

13 Indeed, in her opposition brief, Plaintiff has not cited any evidence whatsoever gatd te

this issue. (Pl Br., ECF No. 48 at 37). The Court has gleaned the citations discussed herein
from Plaintiff's CounterStatement of Material Facts.
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E. Alleged Instance 5- Discipline Related to the Extra Board

Plaintiff alleges that NJ Trangiacially discriminated against her when it disciplined her
in connection with her violations of NORAC Operating Rule T (i.e., not answeringna@ier’s
telephone callsdnd, in support of that contenti@rguegshat NJ Transit did not discipline William
Bennett, a Caucasian Assistant Conductor, for missing assignmen{ichig.117:8118:23). In
support of her claim, Plaintiff argues that she overheard Mr. Bennett braggindhesoeitisako
answer assignment call¢ld.). While Plaintiff has identified evidence demonstrating that both
she and Mr. Bennett held the same position (Assistant Conductor), she has notcijegortion
of the record establishingahMr. Bennett was a member of the Extra Boakd.noted above, it
was Plaintiff's position on the Extra Boardnd the additicad responsibilities that such an
undertakingentailed that rendered her failure to answer a violation of NORAC OperatingTRule
Without evidence substantiating that Mr. Bennett wBs® a member of the Extra Boaldr,
alternatively,that missing an assignment calkso constitutes a violation for nemembers)
Plaintiff has not established thelte and Mr. Bennettere“similarly situated” for the purposes of
this analysis. Moreover, Plaintiff has not identified any other Assistamd@tors who avoided
disciplined for failing to answer Extra Board calls, let alone the dates bfiscidents. Id. at
118:69; 115:69). Plaintiff has therefore failed to make out a prima facie case of disparate
treatmentwith regard to the way that NJ Transit disciplined Plaintiff for violations oRIRO

Operating Rule T.

F. Alleged Incident 6—NJ Transit's Audit Process

Plaintiff argues that NJ Transit engaged in racial discrimination wheapgatedly
subjected heto the audit process described in Section li(c)(iv), above. (Pl. Br., ECF No. 48-2, at

43). Plaintiff contends, without citation, that “Caucasian employese not subjected to this

35



type oftreatment’ (Id.). She also claims, again without citation, that “[tjhe number of Caucasian
employees being subjected to repeated audits was minimal in comparison iff.Plaiat). In
moving for summary judgmenDefendantgpresented evidence demonstrating that, in fddt,
Transit routinely audited more Caucasian Trainmen than Afridarerican Trainmen.
(Hirschkorn Cert.Ex. C, Ex. Q, Ex. S, Ex., Ex. V). Faced with that evidence, Plaintiff responded:
“While a larger number of Caucasian employees were cited as being subjected tohaundits t
African-American employees, the frequency by which Afridanerican employees were subject

to audits was of a greater percentagéd’) ( While that statemerappears tbeself-contradictory,
theCourt assumes that Plaintiff means that NJ Transit subjected Afkicemican Trainmen to a
disproportionately high number of audits, given the relative number of CaucasianraraahAf
American Trainmen in NJ Transit's workforc®laintiff, however, has not citexhy evidene in
support of that contentio(id.), and Plaintiff's unsupported, conclusory statement is not sufficient

to create a genuine issue of material f&¢e, e.g.Ridgewood Bl. of Educ., 172 F.3dt 252

As Plaintiff has not presented any evidence suggesting that NJ Transit tieatady
differentlythanemployees outside of her protected group with regard to the audit process, Plaintiff
has failed to establish a prima facie case of disparate treatmehisassue. Defendants are,
therefore, entitled to summary judgment on Plaintiff's claims of intentional disctiomna

connection with the audit process.

14 Alternatively, Plaintiff may mean th&t] Transit audited specific, individual Africakmerican
employees more frequently thendividualemployees of different racial groups. Even if that were
the case, however, Plaintiff has not cited any evidence to substantiate suchsati@t.c
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G. Alleged Incident 7— NJ Transit Employee William
Avery’'s Determination that the Paystub Was Fraudulent

Plaintiff contends thaDefendantWilliam Avery racially discriminated against her when
he concluded that Plaintiff submitted the Paystub to Eerie Lackawanna Qneatit (Hirschkorn
Cert., Ex. A at 77:178:5. Plaintiff has not prdered any evidence suggesting the existence of a
similarly situated employee outside of her protected group, let alone tHatNsit treated such
an employee differently. Rather, Plaintiff appearmter that, becausBefendantAvery himself
is Caucasianhis decision was necessarily discriminatory. (Pl. Br., ECF N&,48 44) (“The
termination of Plaintiff was based on conjecture and assumptions of a Caucagiayeemvho
had no direct evidence that Plaintiff engaged inongdoing.”). Mr. Avery’s race is irrelevant to
Plaintiff's initial burden of establishing that NJ Transit treated her differethiiyn another,
similarly situated employee who is not a member of Plaintiff’'s protected grelgntiff has not
presented anevidenceregarding howMr. Avery treated similarly situated employemgside of

Plaintiff's protected group, ardefendants arentitled to summary judgment on this point.

H. Alleged Incident 8— The Level of Discipline
Plaintiff Received in Connecton With the Paystub

In her second charge of discrimination in connection with the Paystub IncidentiffPlaint
argues that NJ Transit punished her more severely than similarly sitGaiechsian employees.
Though she did not cite to any evidentiary support in her brief, (Pl. Br., ECF No. 484), tite
Court notes that Plaintiff testifietthat, whereas she was terminated for an alleged violation of
NORAC Rule D and not reinstated, two Caucasian employees, William Bennettodedt R

Broschart wergnitially terminated for either stealinBénnet} or dishonesty (Broschart), but were
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subsequently reinstated. (Hirschkorn Cert., Ex. A at 319(19). The only competeft
evidence in the record regarding NJ Transit’s treatment of these employs@stiates that, in
fact, NJ Transit terminatdzbthof them, without taking steps to reinstate thehtirgchkorn Cert.,
Ex. T; Pl. Ex. 8). With regard to Mr. Broschart, the Special Board (and not NJtY ranisstated
Mr. Broschart over NJ Transit’s dissent. (Hirschkorn CEst.,T). With regard to Mr. Bennett,
Plaintiff’'s own exhibit establishes that the Special Board upheld NJ Teadstiplinary decision,
andthat Mr. Bennett wasiot reinstated. (Pl. Ex. 8)Plaintiff has, therefore, not provided any
evidentiary basis that might suggest that NJ Transit disciplined her maielyh#nan Mr.
Broschart or Mr. Bennett.

In her supplemental letter brief dated July 3, 2014, ECF No. 61), Plaintiff notedXhat N
Transit determined thdtls employee, Defendadbseph Meade, among others, violated its policy
against taking company vehicles for personal use, and suspended Mr. Meade for a prariyd of

daysi® (ECF No. 61 at 16). Plaintiff argues that, becaus@&dnsit suspended Mr. Meade, rather

15 plantiff testified that she had no personal knowledge of Mr. Broschart's, disciplistory,

and that her understanding was based on information gleaned fresp@cific workplace gossip,
(“He was the talk of New Jersey Transit.”), and the nem#s¢hkorn Cert. Ex. A at 120:1321).
That is inadmissible hearsay under Fed. R. Evid. 802. Nothing in the record provides any
foundation for Plaintiff's statements regarding Mr. Bennett’s disciplinatpty.

16 In support of this statement, Plaintiff cited to an article on the welysite.northjerseycom
Though Plaintiff did not provide a copy of that article, and provided the incorrect websagidres
her citation, the Court was able to locate the artiditpt//www.northjersey.com/newsttansit
disciplines10-workersafterusinggpsto-root-outfraudwasteandabuse-1.1009385While the
article itself is hearsay, certain of the information regarding Mr. Meadgisssly attributed to a
specific NJ Transit spokesperson and would thereforeamstitute hearsay if offered directly at
trial. Fed.R. Evid. 801(d)(2). Moreover, while the Court is certainly mindful of the prohibitions
against utilizing the findings ainy independent, interndtased research in judicial rulings, the
Court finds that such prohibitions are moplicated here. While Plaintiff failed to correctly cite
the article in question, she did provide the Court with its source (NorthJerseydatenjMay 5,
2014) and approximate title. (Pl. Br., ECF No. 61, at 16). ThetQsed that information to
locate the article Plaintiff described in her brief. In the Court’s view, thigtgtuis no different
than one in which a litigant provides the Court with an accurate case nhame but antintati@c

to the relevant legakporter. Moreover, whileDefendantsesponded to Plaintiff's supplemental
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than firing him,that disciplinary decision provides evidence that NJ Transit discriminatedstgain
Plaintiff on the basis of racld. at 1617). Plaintiff's argument fails for multiple reasons. First,
and mosfundamentally Plaintiff has not pointed to any evidence in the record establishing Mr.
Meade’s race.Second, despite Plaintiff's efforts to label Mr. Meade’s behavior as “frantiul

(ECF No. 61 at 14.7) (ostensibly based solely tinews reporter'statement that the purpose of

the NJ Transit initiative that resulted in Mr. Meade’s suspension was intendkahittate fraud,
waste and abuse), Mr. Meade vsaspended for violating a company vehicle policy. Nothing in
the record provides any detaiegarding Mr. Meade’s alleged conduct or suggests that his conduct
was, in fact, fraudulent, or otherwisenilar to that which Plaintiffvasaccused of doing.

With regard to Messrs. Broschart and Bennett, Plaintiff has not presented eoimpet
evidence sggesting that NJ Tranditeated her differently than those employees. With regard to
Mr. Meade, Plaintiff has natited any evidence establishi() that Mr. Meade falls outside of
her protected group; or (2) that she &hid Meadewere similarly situated (i.e., that NJ Transit
disciplined them for equivalent violationd}laintiff has therefore failed to make out a prima facie
case of disparate treatment in connection with her terminatiorDafehdants arentitled to

summary judgient on this point.

Alleged Incident 9— Requirement That Plaintiff
Report for a Medical Examination

As discussed in Section ll(c)(vi), abovd,] Transit required Plaintiff to report to its
Medical Services Department in connection with a prolonged absence from Jtalatiff
contendsthat, because NJ Transit did not require Caucasian employees to appearléor sim

examinations, the employer has therefore discriminated against her basedracehépl. Br,

submission, thegid not challengéhe genuineness of that article in any waed generallpef.
Br., ECF No. 63).
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ECF No. 482, at 43. While Plaintiff did not cite any support for that argument in her brig), (

it appears that Plaintiff may be basing that contention on her recollectionrbkaviag various
unnamed, Caucasian employees bragging about not being required to reparedical
evaluations. (Hirschkorn Cert., Ex. A a82:1-3). Plaintiff has not provided any elaboration
regarding what she overheard (i.e., specific instances of braggings ddtdhe Caucasian
employees’ situatior or even their names), either at deposition, id. at 92:46), or in the record
for this motion.

First, the vague “bragging” upon which Plaintiff bases her argument is inaloleiss
hearsay. Plaintiff does not know who made the statements at igsune circumstances under
which they vere made)and it is therefore impossible to determine if any exception to the hearsay
rule might apply.Secondeven if this “bragging” was admissible, it would not advance Plaintiff's
cause. Without any evidence regarding the details of the braggarts’ individatbss (i.e., the
length of their sick leave, etc.), Plaintiff cannot demonstrate that they siariatly situated” for
the purposes of this analysis. For instance, if the braggarts were on leave fpesbdst of time,
and therefore did not trigger the mandatory examination provision of NJ Transitsainaalicy,
those employers would clearly not be similarly situated. Plaintiff has failestdablish a prima
fade case of disparate treaent regarding NJ Transit's requirement that Plaintiff report for a

medical examination.

J. Alleged Incident 10— NJ Transit Employee Joseph
MeadeDid Not Personally Meet With Plaintiff

Though not cited in her brief, Ptiff testified as to her belief thd2efendantJoseph
Meade discriminated against her by not personally meeting with her tesliBtaintiff's issues
with fellow employee Pat Carroll(Hirschkorn Cert., Ex. A at 70:141:19, 76:812). Plaintiff

testified that, although she attempted to make appointments to meet with Mr., Mead&rred
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her to othesupervisorsincluding Angel Soto and Rita Whitleyld(). Plaintiff has not, however,
presented any evidence regarding how Mr. Maadpondedo meeting requestsom any other
employees, let alone thog#o were both “similarly situated” to Plaintiff adtside of Plaintiff's
protected groupPlaintiff has failed to establish a prima facie case of disparate treatment on this

point andDefendants arentitled to summary judgment.

K. Alleged Incident 11— NJ Transit Denied Plaintiff’s
Requestsfor Leave Under the Family Medical Leave Act

Finally, Plaintiff contends thadJ Transit, througbefendantloseph Meadéliscriminated
against her by denying hexquests fotfeave under the Family Medical Leave Acld. @t 71:18
73:16). Plaintiff has not provided any evidence setting forth the details of those derialhé
circumstances that led her to apply feave or NJ Transit's rationale for denial), let alone any
evidence suggesting how NJ Transit processed other, “similarly situatptye®s’ applications

for leave. Plaintiff has failed to establish a prima facie case of disparate treatment onrthis po

ii. Plaintiff's “Hostile Work Environment” Claim

In order to establish a claim of hostile work environment undeNtHeAD, a plaintiff
mustdemonstrateéhat tre conducthheshe complains of (1) would not have occurred but for the
employee’s protected status; and that (2) the conduct was severe or pegvasigh to make; (3)

a reasonable individual of the same protected class believe that; (4) the conditiosihesf
employmentave beemltered andhatthe working environment is hostile or abusiteehmann

v. Toys R. Us, 132 N.J. 587, 603 (N.J. 1993).As theNJLAD is not a statute based on intent,
and its main purpose is to eliminate discrimination, plairgigiskingo demonstrate a hostile work
environment are not required to show thla@ employer’'s discrimination or harassment was

intentional. Id. at 604-05.
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Under the first element of this foprong test, Plaintiffnust showby a preponderance of
the evidencgthat Defendant&ould not have subjected her to certain conduct or conditions if not
for Plaintiff's race Id. at 604. If she is able to meet thhtirden, Plaintiff must then demonstrate
that Defendants’allegedly objectionable conduct was sufficiently pervasive or sevére.To
determine what conduct qualifies as “severe or pervasive” under New Jersepuais,look to
the otherlements of a hostile work environment cland consider whether a reasonable person
of the samerotectedclass would believe thais/heremployment conditions have been alteied
such an extent that his/her work environment may be considered abusogtile 1d. In Lehman
the New Jersey Supreme Cotiound that the severe or pervasiglementfocuses on the
employer’sallegedconduct and nat plaintiff's actual injury. Id. at 60910. When evaluating the
third element of this test, the Countsst takean objective view of whether a reasonable person of
the same protected status would believe a hostile work environment toléxet612.

In determiningvhether a hostile work environment exists, Conmtistexaminethe totality

of a plaintiff's work environment. Harris v. Forklift Sys., Inc, 510 U.S. 17, 23 (1993)In

conducting that analysis, courts regularly constttee frequency of the discriminatory conduct;
its severity; whether it is physically threatening or humiliatorga mere offensive utterance; and
whether it unreasonably interferes with an employee’s work performaltceWnhile the plaintiff
mustshow that the unwelcome conduct was “sufficiently severe or pervasive to attenthgons
of employment andreae an intimidating, hostile, or offensive working environnjehe/she is

not required to demonstrateat theconduct occurred on a regular badiehmann suprd, 32 N.J.

at 603. For instancein Taylor v. Metzger152 N.J. 49(b08(N.J. 1998) the New Jersey Supreme

Courtfound that when a Sheriff called aAfrican-Americanofficer a “jungle bunny,’evidence

of thatsingle raciakpithetcreated ajuestion of material facsufficient to withstané motion for
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summary judgmengs to whether themployer had creatdubstile work environment. The Court
notes, however, that whike single incident of harassmanay satisfy the “severe or pervasive”
standard, it is rarely the case that a reasonable person would find a singlet isuffigient to
create a hostile work environmertehmann 132 N.J. at 6067. Courts often find thdthe
required showing of severity or seriousness of the harassing conduct varieslynwérsé¢he

pervasiveness or frequency of the conduct.” Ellison v. Brady, 924 F.2d 872, 878 (9th Cir. 1991).

Here, Plaintiff has not profferemhy competenevidence let alone evidencsufficient to
create a material issue of fatttat Defendantengaged in the allegedly objectionable conduct at
issue because of her rad®aintiff has smply referred generally to a series of instances, described
in detail in Section V(b)(i), aboveand concludedwithout citation,that they were necessarily
driven by some racial animus. (Pl. Br., ECF No:24&t 41) (“The Plaintiff hasden treated
differently and negatively based on race. There has also been the creation oleanwlokti
environment.”) The Court has already analyzed eactho$e allegethcidents of discrimination
and concluded that Plaintiff failed to cite any quatent evidence thddefendantdreated her
differently thansimilarly situated, nomfrican American employees.See generallySection
V(b)(i), supra. As Plaintiff has not presented the Court with any other evidence suggesting that
Defendantsook any of the actions at issue based on Plaistiffte, Plaintifhas not established
even the first element of her hostile work environment cldd®fendants artherefore entitled to

summary judgment with regard to this cause of action.

C. Plaintiffs Common Law Conspiracy Claim

In order to establish a conspiracy claim, a plaintiff npuste the following elements ()
a combination of two or more persons; (2) a real agreement or confederation wittmarcom

design; (3) the existence af anlawful purpose, or of a lawful purpose to be achieved by unlawful
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means; and (4) proof of special damages." Morganroth & Morganroth v. Norris, Mclmé&ghli

Marcus, P.C., 331 F.3d 406, 414 (3d Cir. 2003) (citing Naylor v. Harkins, 27 N.J. Super. 594,

(N.J.Super.Ct.Ch.Div.1953). Essentially, the plaintiff is required to bring fortictdoe
circumstantial evidence that shows “two or more persons acting in camcerhtnit an unlawful
act, or to commit a lawful act by unlawful means, the principal edewfewhich is an agreement
between the parties to inflict a wrong against or injury upon another, and an ovieat aestilts

in damage.”Morgan v. Union County Bd. of Chosen Freeholders, 268 N.J. Super. 337, 364 (App.

Div.1993).
In order for gplaintiff to bring a civil conspiracy claim, the defendant must have committed

an actthatwould be actionable even without the conspiracy. Middlesex Concrete Products, &

Excavating Corp v. Carteret Indus. Ass’n, 37 N.J. 507, 516 (N.J. 1B62)jlly and Co. v.

Roussel Corp., 23 F. Supp.2d 460, 497 (D.N.J. July 7, 1998). The actionable element in a claim
for conspiracy is the tothatthe defendants agreed to perpetrate suttsequentlzommitted.

Landriani v. Lake Mohawk Country Club, 26 N.J. Super. 157, 159 (App. Div. 1953). Because a

civil conspracy claim is essentially a taattion, the plaintiff must additionally demonstrate, “(1)
an overt act of one or more of the conspirators in furtherance of the conspiracy; and (2)
consequential damage to the rights of another, of which the overt act is the proxdnsse c

Farris v. County of Camden, 61 F. Supp. 2d 307, 330 (D.N.J.198®prevail on a claim of

conspiracy, “[tlhe plaintiff need not provide direct evidence of the agreeméntdre the
conspirators; it is enough that it could be circumstantially inferred from this that the

conspirators had reached an understanding.” Farris v. County of Camden, 61 F. Supp. 2d 307, 330

(D.N.J.1999).
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Here, Plaintiff alleges that NJ Transit afedmer defendant Eerie Lackawanna Credit
Union (through its employee, Henry Slootmaker) “conspired against [her] withoedenfaiding
[NJ Transit] in removing [Plaintifffrom employment.” (Sec. Am. Compl., ECF No. 324853).

Put simply, Plaintiff has natlentified any evidencsuggesting that those partiesd any sort of
agreement or understanding to jeopardize Plaist#fhployment. Indeed, the record reflects that
Mr. Slootmaker had not previously discussed Plaintiff \aitly NJ Transit employee pnido the
November 19, 2010 communication in which he confronted NJ Transit employee Patrice Manning
about the Paystub. (Hirschkorn Cert., Ex. DD at ©he record also reflects thBtefendant
William Avery, the person at NJ Transit wiegamined thé?aystub and determined that it was
fraudulentthereby commencinthe processhat eventually led to Plaintiff's terminatipdid not
evenknow Plaintiff at the time.(Hirschkorn Cert., Ex. GG at 47:19).

In arguing that summary judgmenn her conspiraclaim would be inappropriate,
Plaintiff makesonly a single citation to the recordSé€e Pl. Br., ECF No. 4& at 45-48)
(demonstrating that Mr. Slootmakgarticipatedn Plaintiff's initial hearing by telephona fact
that is neither disputed nor material in the context of this glafaintiff summarilycontendghat
“[a] jury looking at the actions taken against Plaintiff where there wasrect @vidence that she
falsified a pay stub and where the allegatwas the result of double hearsay could very easily
find that the act of conspiracy is evident from the facts of this cadd.”at(48). This Court
disagreesas Plaintiff’'s argument fails in two critical respecisrst, Plaintiff has not cited tany
portions of the record in support of that statement, let alone established how adactfight
infer the existence of a conspiracy from such evidendég.). (Plaintiff has, therefore, failed to

carry her burden in opposing this portionDEfendants’ motion.Ridgewood Bd. of Educl72

F.3dat 252 (“Once the moving party points to evidence demonstrating no issue of material fact
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exists, the nomoving party has the duty to set forth specific facts showing that a genuine issue
of material &ct exists and that a reasonable factfinder could rule in its fa&Speculation and
conclusory allegations do not satisfy this dty Second evenif the Court were to undertake
Plaintiff's burden itself, and somehow determihat Plaintiff was referring tBefendanWilliam
Avery’s relianceon information obtained frorkerie Lackawanna Credit Union employee Henry
Slootmaker,the record wouldstill be devoid of any evidence of a conspiracyir. Avery
independentlgoncluded that the Paystub was not authentic, after realizing that the chdm num
and yeaito-date gross wages listed were erroneously highthatthe number of remaining
vacation days listed exceeded the number that Plaintiff actually had lefschlktirn Cert., Ex.
GG at at 21:583, 30:1023). The fact that Mr. Avery relied on Mr. Slootmaker’s representation
that Plaintiff submitted the Paystub when applying for a,l@dnat 44:645:1), is not evidence of
a conspiracy. Indeed, Mr. Slootmaker would necessarily be one of only two people with direc
personal knowledge dfow he receivedhe Paystulf{the other being thperson whagaveit to
him). The record indicates that Mr. Slootmaker brought the Paystub to NJ Transitsoatt
(HirschkornCert., Ex. DD at 4), and that Mr. Avery later inquired about how Slootmaker obtained
that document. (Hirschkorn Cert., Ex. Il &t Fhose facts cannot support a reasonable inference
that NJ Transit and Eerie Lackawanna Credit Unionreaghed some understanding aimed at
ending Plaintiff's employment.

As Plaintiff has noproffered any evidence that NJ Transit and Eerie Lackawanna Credit

Union were “acting in concert”, she has failed to establish a necessary elerhentohspiracy

claim. Morgan 268 N.J. Super. at 36Mlorganroth & Morganroth, 331 F.3d414 (laintiff must

provide evidence of ‘aeal agreement or confederatiath a common design”’)Defendants are
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therefore entitled to summary judgment with regard to the Third Count oftiflsi®econd

Amended Complaint.

VL. CONCLUSION

Based on the foregoinddefendants’Motion for Summary Judgment, (ECF No. 44) is
GRANTED IN PART AND DENIED IN PART . Specifically, the Court grants summary
judgment in favor oDefendantsvith regard to the portion of the First Count of Plaintiff's Second
Amended Complaint alleging a violation of Plaintiff's right to duecess in connection with
Henry Slootmakeés telephonic testimony at the Initial Hearinghe Court also grants summar
judgment in favor oDefendantswith regard to the entirety of the Second and Third Counts of
Plaintiff's Second Amended Complaint. Finally, the Court sua sponte grants syjudgnent
in Plaintiff's favor with regard to the “due notice” claim set lfoirt the First Count of her Second
Amended Complaint. The Court will therefore vacate the Special Board’'s ReBr2812 awad,
(Hirschkorn Cert., Ex. LL), and remand consideration of Plaintiff's terminabotihe Special
Board for a hearing on due n# to Plaintiff. An appropriate form of Order accompanies this

Opinion.

s/ Joseph A. Dickson
Joseph A. Dickson
United States Magistrate Judge
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