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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

AZCO CORP., : Hon. DennisM. Cavanaugh

Plaintiff, OPINION

V. Civil Action No. 2:12-cv-02872(DMC-JAD)

DIAGNOSTIC DEVICES, INC.,

Defendant.

DENNIS M. CAVANAUGH. U.S.D.J,

This mattercomesbeforethe Court upon motion by DefendantDiagnosticDevices.Inc.

(“DDF’ or ‘Defendant”) to dismiss Plaintiff Azco Corp.’s complaint (“Azco” or ‘PlaintiW).

pursuantto FED. R. Civ. P. 2(b)(3). Pursuantto FED. R. Civ. P. 78. no oral argumentxasheard.

After consideringthesubmissionsofall parties,it is thedecisionofthis Court,for thereasonsherein

expressedthat Defendant’Motion to Dismissis granted.

I. BACKGROUND’

A. STATEMENT OF THE CASE

This casearisesoutofacontractdisputebetweenDDI, aNorthCarolinacorporation,

and Azco, a New Jerseycorporation,over the sale of three industrial slitting machines(the

“Equipment”). DDI and Azco entered into an Equipment PurchaseAgreement (“Purchase

The factsset-forthin this Opinion aretakenfrom the parties’ statementsin their
respectivemovingpapers.
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Agreement”)on August20, 2009,wherebyAzco wasto “design,engineer,manufacture,sell, and

deliverto DDI amachine.. . thatmeetsall of thespecificationsandperformancerequirementslisted

in Exhibit A [of the PurchaseAgreement] . . . and that DDI finds satisfactoryfor its business

purposes.” (Compi., Exh. A. at ¶ ¶ 1-2, May 14, 2012,ECFNo. 1, Attachment2).

Azco deliveredthe first machineto DDI and, upon inspection,DDI fiund the

machinefailed to meetthe specificationscontainedin the PurchaseAgreement. Specifically,DD1

allegedthat the machinecould not cut diagnosticsheetsinto piecesof the size requiredby the

PurchaseAgreement. DDI providedAzco an opportunityto cure and,whenno actionwastaken.

DDI revokedacceptanceof the machineandrequesteda returnof the $137,976it paid to Azco.

B. PRocEDuRALHISTORY

On May 14, 2012,Azco filed suit againstDDI for paymentunderthe contractin the

United StatesDistrict Court for theDistrict ofNewJersey(“New JerseyAction”). On June8, 2012

DDI commencedan actionagainstAzco in the GeneralCourt of Justice,SuperiorCourt in North

Carolina(“North CarolinaAction”). On June28, 2012,Azco filed aNoticeof Removal.removing

the North CarolinaAction from statecourt to the United StatesDistrict Court for the Western

District ofNorth Carolina,CharlotteDivision andsubsequently tileda Motion to Dismissor, in the

alternative,Motion to Transferor Stay. On August3, 2012,the Court in theNorth CarolinaAction

enteredanOrderwhich stayedthatmatterpendingresolutionsof themotionbeforethe Court in the

New JerseyAction.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(3) permits dismissal for improper venue.
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FED.R.CIv.P. 12(b)(3.). A defendantseekingdismissalunderRule I 2(b)(3) bearsthe burdenof

showing that venue is improper. çç. Myers v, Am. Dental Assn, 695 F.2d 716, 724—25 (3d

Cir. 1982). The Third Circuit hasmade clearthat the purposeof the statuteproviding for proper

venueis generallyto protectthe defendantagainstthe risk that a plaintiff will selectan unfair or

inconvenientplaceof trial.” CottrnanTransmissionSys., Inc. v. Martino. 36 F.3d 291. 294 (3d

Cir. 1994) (quotingLeRoy v. GreatW. United Corp., 443 U.S. 173, 83—84 (1979)).

Even in circumstanceswhere venue is proper, a mattermay nonethelessbe transferred

pursuantto 28 U.S.C. § 1404. Salovaarav. JacksonNat!. Life Ins. Co., 246F.3d 289, 298 (3d

Cir.2001). A district court is permitted,[t1or the convenienceof the partiesandwitnesses,in the

interestof justice, . . . [to] transferany civil actionto any otherdistrict or division whereit might

havebeenbrought.” 28 U.S.C. § 1404. In determining whethertransferof venueis proper,this

Courtmustweigh privateandpublic interestsandconcernsrelatedto the administrationofustiee.

III. DiscussioN

The enforceabilityof a forum selectionclauseis determinedas a matterof federal law.

Jumarav. State Farm Ins., Co., 55 F.3d 873, 877 (3d Cir.1995). Forum selectionclausesare

presumptivelyvalid. M/S Bremenv. ZapataOff—ShoreCo., 407 U.S. 1, 10 (1972). The Supreme

Court hasfurtherexplainedthat “a clauseestablishingex antethe forum for disputeresolutionhas

the salutaryeffect of dispellingany confusionaboutwheresuitsarising from the contractmust he

broughtanddefended.” Carnival CruiseLines, Inc., v. Shute,499 U.S. 585, 593-94(1 991). Such

clauseswill not be set asideunlessthe objecting party can establishthat: “(1) the clausewas

procuredas the result of fraud or overreaching;(2) enforcementwould violate the strongpublic
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policy of the forum; or (3) enforcementwould, in theparticularcircumstancesof thecase,result in

litigation in a jurisdiction so seriouslyinconvenientasto be unreasonable.”InnovativeTechnolcgy

Distributors,LLC v. OracleAmerica, Inc., Civ. No. 11—1371.2011 WL 1584297.at *4 (I)\r J

Api ii 25 2011)(citing CoastalSteelCorp v TilghmanWheelabratoi Ltd 709 1 2d 190 202 (3d

Cir, 1983), cert. denied, 464 U.S. 938 (1983) (citations omitted)). The party objecting to the

enforcementofa forumselectionclausebearsthe“heavy burden”ofdemonstratingwhy theyshould

not be bound by their contractualchoice of forum. PemaguidUnderwriting Brokerage.Inc. v.

Mutual Holdings(Bermuda) Ltd ,No Civ A 02-4691,2003 WL 2408990 at * 5 (D N J June3

2003) (quotingCarnival CruiseLines. Inc. v. Shute,499 U.S. 585. 595 (1991)).

This caseinvolvesa forum selectionclausewherebythe partiescontractedat paragraph1 4

of thePurchaseAgreement(“Forum SelectionClause”)that: ‘[ajny actionor proceedingrelatingto

this agreementwill be commencedandheardonly in the statecourtsor the United StatesDistrict

Courtof thepartybeingsued.” (SeeComplaint,Exh. A at¶ 14). Thepartybeingsuedin this action

is DDI, aNorth Carolinacorporation.Therefore, absentoneof thethreeexceptionsdetailedabove,

theForumSelectionClausewould requirethe litigation to becommencedin a stateor federalcourt

in North Carolina. It seemsclearnoneoftheexceptionsapply in the instantcase. First, no evidence

has beenpresented,nor did Azco allege in its complaint,that the Forum SelectionClausewas a

resultof fraud, Secondly,there is no claim of unequalbargainingto supportinvalidationof the

clauseas violating New Jerseypublic policy. Finally, Azco is unableto makethe showingof

conveniencenecessaryto overcome the presumptionthe Forum Selection Clause creates:

considerationsinvolving the convenienceof witnessesor the interestsof justice do not tip the
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balancein favor of maintainingtheactionin this District. Jumarav. StateFarmIns, Co., 55 F.

3d 873, 882(3d Cir, 1995).

Azco makestwo argumentsin rebuttingtheenforcementof theForum SelectionClause:(1)

that DDI waivedits rights underthe clausewhenDDI subsequentlyfiled a suit againstAzco in a

NorthCarolina,rather thanNewJersey whereAzco is locatedand(2) thatthefirst-filed rule applies

to require venuein New Jersey. The Court finds both of theseargumentsunpersuasive.First, the

instant actionwasfiled on May 14, 2012;theNorth Carolinaactionwas filed amonthafterthat date

and thus doesnot supportan argumentthat DDI waivedthe ForumSelectionClauseas to allow

Azco to file suit againstit in New Jersey.The PurchaseAgreementcontainsa clearly worded

designationof the forum in which disputes shouldbe litigatedandfurthermoreprovidesin section

14 that “[the] Agreementmay only be modified by a written agreement,signedby both parties,

expressly modifyingtheAgreement”($Complaint,Exh A at ¶ 14, FCI No 1 Attachment2)

Retroactivelyfinding awaiverof the forum selectionclausedoesnot furtherthe intentof theparties

seeminglyexpresseduponthe signingof the agreement,namely thatresolutionof mattersarising

from the PurchaseAgreementwereto be litigatedin theforumof thepartybeingsued. Azco, asthe

party objectingto theenforcementof a Forum SelectionClause,bears theburdenof demonstrating

why they should notbe boundby their contractualchoiceof forum. PemaguidUnderwriting

Brokerage,Inc. v. Mutual Holdings(Bermuda,Ltd., No. Civ,A, 02-4691,2003 WL 24089901,at

*4 (D N J June3, 2003)(quotingCaimval Cruise Lines Inc v Shute,499 U S 585, 595 (1991))

Azco hasfailed to meet that burdenhere,

Furthermore,the first-filed rule, whichAzco arguesshouldbeappliedto mandatelitigation



of the casein New Jersey.The first-filed rule is meantencouragesoundjudicial administrationyet

District courtshavealwayshaddiscretionto exercisejurisdictiongiven appropriatecircumstances

which warrantdeparturefrom therule. EEOCv. Univ. of Pa,,850F.2d969,971-72(3d Cir. 1988).

However, the first-filed rule is “not a rigid or inflexible rule to be mechanicallyapplied,” but is

subjectto the court’s discretion. Catanesev. Unilever, 774 F. Supp. 2d 684. 688 (D. N.J. 2011)

(internalquotationsomitted); seeOneWorld BotanicalsLtd. v. Gulf CoastNutritionals, inc., 987

F. Supp.3 i 7, 326 (D.N.J 1997). Compellingcircumstanceswhich warrantdeparturefrom therule

includeanattemptby thepartyfiling suit to engagein forum shopping.OneWorld BotanicalsLtd..

987 F. Supp.at 329. Azco is a New Jerseycorporationwith its principal placeof businesslocated

in Fairfield, New Jersey. (Aff. of Andrew Zucaro¶ 3, August21, 2012, ECF No. 10, Exh. 1). It

appearsAzcoperceivesNewJersey,thestatein which it is domiciled, to beamorefavorablelocale

to litigate this dispute,contraryto the provisionsof the Forum SelectionClausecontainedin the

PurchaseAgreement.However,thepossibilityofconsolidationwith relatedlitigation, aswell asthe

convenienceof the party beingsued,which the partiesevidencedintent to honor in the Purchase

Agreement,canfavor transferringlitigation to ajurisdictionotherthanthe onein which thecaseis

first filed TaidocTechnologyCorporationv DiagnosticDevices Inc , Civ No 12—2457,2012

WI, 3627423,at *2 (E.D. Pa.August13, 2012). After considerationofthesefactors.andin exercise

of its discretion,this Court finds thefirst-filed rule shouldnot beappliedherein contradictionof the

expressagreementmadeby the parties.

A determinationof an appropriatevenueinvolvesa multi-factorbalancingtest,whereina

contractualforum selectionclausecarriessubstantial,althoughnot dispositive,weight. $ 28

6



U.S.C. § 1404(a); Jumarav. StateFarm Ins, Co., 55 F. 3d 873, 882 (3d Cir. 1995). However,

becausetheotherfactorscannot,evenwhencombined,overcometheweightof the forum selection

clause,it is appropriatefor this court grantDDI’s Motion to Dismiss,

IV. CoNcLusioN

Basedon the ForumSelectionClausecontainedin the PurchaseAgreementsignedby the

partiesandAzco’s failure to meetits burdenas to why it shouldnot be boundto that clause,this

Court finds that Defendant’sMotion to Dismissis granted.

Date:

Original:

cc:

DennisM. Cavanaugh,

November 7 ,2012

Clerk’s Office

Hon. JosephA. Dickson,U.S.M.J.

All Counselof Record

File

7


