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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

LOUISE SCRUTCHINS
Civil Action No. 12-5855(SRC)
Plaintiff,
OPINION
V.

STATE OF NEW JERSEY,
DEPARTMENT OF CHILDRENAND
FAMILY SERVICES, DIVISION OF
CHILD PROTECTION AND
PERMANENCY,

Defendant

CHESLER, District Judge

This mattercomes before the Court on the motion for sanmudgment filed by
Defendant State of New Jersey, Department of Children and Family Seigesion of Child
Protection and Permanenghereinafter “Defendahbr “DCF”). Plaintiff Louise Scrutchins
(“Plaintiff” or “Scrutchins”) oppogs themotion The Court has considered the papers filed by
theparties and proceeds to rule without oral argument, pursuant to Federal Rule of Civil
Procedure 78. For the reasons that follow, the Courgvalt DCF’'smotion for summary

judgment.

l. BACKG ROUND
This is an employment discriminati@amd civil rightsaction arising under Title VIl of the
Civil Rights Act of 1964, 42 U.S.C. § 200@#,segand 42 U.S.C. § 1983, respectively.

Plaintiff Scrutchins is an African American fematerently employed by DCF in the capacity
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of Supervising Family Service Specialist Il. She was initially hng@CFin 1988to serve aa
Family Service Specialist Ill, also known as a caseworker, in the division them lasothe

Division of Youth and Family Servicd¥DYFS”).! Shehas received numerous promotions and
salary increasebiroughout her years of employment with DCF. Scrutchins holds a bachelor’s
degree in sociology from Montclair State University and a master’s el@gsscial work from
RutgersUniversity. She has been a licensed social worker since approximately 1995 and has
received a certification in that field.

In this action, Plaintiff alleges that DCF has failed to promote her on numerogsonsca
due to her race and also in retaliationlbringing lawsuits against DCF and for filing complaints
with the Equal Employment Opportunity Commission (“EEOC3he asserts a retaliatory
failure to promote claim in violation of Title VII and also asserts Title VIl and831%aims
based on the laigation that Defendant’s actions have been motivated by racial discrimifation.
Summarizing the record before the Court, the facts on which these clainaseadedoe as
follows:

Between July 2011 and May 2012, Scrutchins applied various times for the positions of
County Services Specialist and Program Development SpecRéssonnel decisions regarding
these civil servicpositions are governed by the New Jersey Administrative Code and must be
approved byhe Civil Service Commission. Regulationguge that an applicant take a
competitive examination to qualify for such positions, and the applicant’s perfoentamthe
test will determine his or her placememt a list ofqualified eligible candidatedn August

2008, Scrutchins acquired the necessary program administration experience toduss exbhai

I DYFS is now known athe Division ofChild Protection and Permanency.

2The Complaint also pleads for relief under the New Jersey Law Adgismimination(NJLAD”) . Summary
judgment will be granted on this claim, as Plaintiff concedes indsponsive brief that she is barred from pursuing
the claim.



the position of County Services Specialist. She obtained placeméme 2009 eligibility list

for thejob title of County Service Specialist, ranking number 250 on the list of qualified
candiddées According to the record, the list was promulgated on February 12, 2009 and expired
on February 11, 2012. On or about September 15, Z80B removedher name from the list

The stated reasomas Scrutchins’s failure to respond to a Notic€eftification within the time
required by law. According to Plaintiff, however, DCF Human Resources Bireicida

Dobron removed her name from the list because Scrutchins is African AmeTfibaugh she

did not initially take any action upon being notified of her ineligible statusit&ugns eventually
challenged the removal. On apptathe Civil Service Commission, the Commissabserved

that it appeared th&laintiff's response to the Certification Notioad been received in the
Trenton post ofte one day after the time for responding expiredfamntther observethat
regulations allowed the appointing authority to remove a person from eligitsigyor failure

to comply with Cetification Notice instructions. Nevertheless, the Civil Service Commission
concluded that Scrutchins should be restored to the list given that DCF did not oppose taking
such action.Scrutchins wasestoredn or about July 18, 2011 as eligible for prospective
employment opportunities as a County Services Specialist until the February 11, gioaRoex
date of the list.

Between 2011 and 2012, she appfmar imesfor a County Services Specialist
position but was not selected for an interview. According to the Certification ofHR@Gtan
Resources Manager Andrea Maxwelljil service regulations permit DCF to offeére position
to the top three candidates on the eligibility,lisieaning those ranking higher than Scrutchins

would have to become ineligible or decline the position before she could enter thiee&op



Scrutchins is not on the list for County Services Specialist which was subsegssumnly by the
Civil Service Commission in 2013.

In or about March 2012, Scrutchialsoapplied for &ProgramDevelopmenSpecialistl
position in TrentonDCF forwarded her application to the local office where the position was
available. Three local office employees were responsible for selecting canthdatésrviews
and filling the position Scrutchins was not selected for an intervidhe local office
employeesiltimately selected an African American female for the position.

It is undisputed that Plaintiff’'s application for any of these positions makegarenee
to her race. Nevertheless, Plaintiff asserts that HR Director Dobron haerdtsly blockedher
from receivingpromotionsbecause Scrutchins is African American

Plaintiff also maintains that the failure to promote her was retaliatory for astens
brought against DCF. The first action dates back to the early 1990s, when Scrutsthias fi
administrative appeal of her December 20, 1991 termination of emplojfroenDYFS That
matter was settled, with the termination converted into a suspension, and Scretanmsdcer
employment with DYFS in June 1993. The second action viedeaallawsuitagainst DYFS
and DYFS employees Ruth Stagg and Robert Sabiilshby Scrutchins in the Superior Court
of New Jersey on or about December 14, 2004 and removied RistrictCourt of New Jersey.
In that suit, Plaintiff alleged a failure to promote based on discrimination talctien in
violation of the New Jersey Law Against Discrimination andiolation of her federal civil
rights. The suit settled. nl consideration for $60,000, Scrutchins dismissealagns with
prejudiceand signed a release, dated August 28, 2008, runnthg tmenefit of DYFSthe prior
name of the Defendant in this actjpB8tagg and Sabreernlhe release reads, in pertinent part, as

follows:



| release and give up any and all claims and rights which | may have

against You. This releases all claims, demands, damages, causes of

action, or suits which have been or could have been brought. This releases

all claims, including those of which | am not aware and those not

mentioned in this Release. This releases all claims resulting from

anything which has happened up tewxancluding but not limited to, all

claims which were or could have been brought, including but not limited

to any claim of discrimination, harassment or retaliation, in the action

entitled Louise Scrutchins v. new jersey Division of Youth and Family

Services, Ruth Stagg and Robert Sabreen, Civil Action No. 05-925 (SRC)

in the United States District Court, Newark Vicinage.
(Hamlin Cert., Ex. J.) Scrutchins also identifies an EEOC charge she filedyoh3y12008 as
motivation forDCF’s refusato promote her. In the May 2008 EEOC charge, Scrutchins
complained that she was wrongfully denied a promotion to the title of C Senvice
Specialist. The EEOC dismissed the charge on or about March 18, 2009 becauseantbizs “
to conclude that the information obtained establishes violations of the statutes.dn(@oar
Cert., Ex. DD.)

Prior to filing the instant lawsuit, Saichins filed charges with the EEOC on May 16,

2012 alleging that she was denied promotions on the basis of her race and in retafiagon f
employment discrimination complaints. She alletiet she was denied job interviews for
promotions and lateralansfers, that her name was removed from the County Services Specialist
employment eligibility listand that Linda Dobron did not provide a notification of eligibility for
each county Scrutchins requested to be considered for employment opportunities. @hoardm
Cert., Ex. EE). The EEOC dismissed the charges for lack of information to substantia

statutory violation. It issued its dismissal and right to sue letter on June 18, 2012. tdifte ins

suit was filed in this Court on September 18, 2012.



. DiscussiON
A. Legal Standard
Federal Rule of Civil Procedure 56(a) provides that a “court shall grant symmar
judgment if the movant showisdt there is no genuine issue as to raayerial fact and the

movant is entitled to judgment asnatter of law. Fed R. Civ. P. 56(a)see alsdelotex Corp.

v. Catrett 477 U.S. 317, 322-23 (1986) (construing the similarly worded Rule 56(c), predecessor
to the current summary judgment standard set forth in Rule 56(a)). A factual dssgemteiine
if a reasonable jyrcould return a verdict for the non-movant, and it is material if, under the

substantive law, it would affect the outcome of the sfiiiderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986)In considering a motion for summary judgment, a distriariconust

view the evidence ‘in the light most favorable to the opposing party.” Tolan v. Cotton, 134 S.

Ct. 1861, 1866 (2014) (quoting Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (19/Agy It

not make credibility determinations or engage in any weighing of the evidencasfngdé77
U.S. at 255.

The showing required to establish that there is no genuine issue of matt@fands
on whether the moving party bears the burden of proof at trial. On claims for whitlovirey
partydoesnot bear the burden of proof at trial, the movant must point out to the district court
“that there is an absence of evidence to support the nonmoving party’'s Ca$etéx 477 U.S.
at 325. In contrast, “[w]hen the moving party has the burden of ptaoal, that party must
show affirmatively the absence of a genuine issue of material fact: it nowstisat, on all the
essential elements of its case on which it bears the burden of proof at trizisowatae jury

could find for the non-moving piy.” In re Bressman327 F.3d 229, 238 (3d Cir. 2003)

(quotingUnited States v. Four Parcels of Real Prop@4yl F.2d 1428, 1438 (1Cir. 1991)).




Once the moving party has satisfied its initial burden, the party opposing the magbn m

establishthe existence of a genuine issue as to a material Jactey Cent. Power & Light Co.

v. Lacey Twp., 772 F.2d 1103, 1109 (3d Cir. 1985). “A nonmoving party has created a genuine
issue of material fact if it has provided sufficient evidence to allow aquiind in its favor at

trial.” Gleason v. Norwest Mortg., Inc., 243 F.3d 130, 138 (3d Cir. 2001), overruled on other

grounds by Ray Haluch Gravel Co. v. Cent. Pension Fund of the Int'l Union of Operating Eng'’rs

and Participating Emp’rsl34 S. Ct. 773 (2014). However, the party opposing the motion for

summary judgment cannot rest on mere allegatiostead it must present actual evidence that

creates a genuine issue as to a material fact for &iaderson, 477 U.S. at 248ee als&choch

v. FirstFid. Bancorporation912 F.2d 654, 657 (3d Cir. 1990) (holding that “unsupported

allegationsn [a] memorandum and pleadingie insufficiet to repel summary judgment”).

B. The Release Signed By Scrutchins on August 28, 2008

DCF argues that to the extent Plaintiff asserts Title VII cldonany instance of an
allegedly wrongful failure to promote occurring before August 28, 2008, her daerizarred by
the release she signed on that date. DCF is correct. The release clearly statag¢hatsScr
agrees to give up “all claims” again3CF, whether known or unknown to her, “resulting from
anything which has happened up to nowRlaintiff acknowledges that she has waived all claims
concerning events prior to August 28, 2008. In her opposition bhefsimply clarifies that the
release does not apply to events in the future, a point on which the parties agree.rd'he Thi
Circuit has held that a release is valid and enforceable if entered into “knpanl

voluntarily.” Jakimas v. HoffmanbhaRoche|nc., 485 F.3d 770, 781 (3d Cir. 2007%An

employee may validly waive claims of discrimination so long as the waiver is maueifigly

and willfully.” Coventry v. U.S. Steel Corp., 856 F.2d 514, 522 (3d Cir. 1988) (quoting




Alexander v. GardneDenver Co., 415 U.S. 36 (1974)). Scrutchins does not contend that she

executed the August 28, 2008 release under duress or undue influence or that that ciresimstanc

indicate that the agreement was induced by fr&ek, e.gJakimas485 F.3d at 781-82

(discussing circumstances that would cast into doubt the enforceability of a jel€aséhe
contrary, she recognizes, in her brief and in her deposition testithanghe freely agreed to
“release all claims resulting from anything which happened up until August 28, 2@&J" (
Br. at 19.) Moreover, the Court notes that the record reflects that Plaintiff isadaltated,
possessing various degrees and professional certifications, that the welsdke result of
settlement negotiations and that Sdnirts was represented by counsel in the lawsuit, including
at the time she executed the rele@smzordingly, summary judgment in favor of DCF is
warranted on Scrutchins’s failure to promote, retaliation and discriminationsglandefTitle
VII, the NJLAD, andir any other cause of action she asserts, insofar as the claims are based on
or arise out of events occurring prior to August 28, 2008.

C. Plaintiff's EEOC Charge and the Timeliness of HerTitle VIl Claims

DCF argues that a portion of Plaintiftéaims may not proceed as a matter of law
because Plaintiff has failed to comply with Title \glpresuit requirement of filing a timely
charge with the EEOQ.0 maintain a civil action for relief under Title VII, a plaintiff mudsst
file a chargeaganst a party with the EEOC and receive a right to sue letter. 42 U.S.C. § 2000e-

5(e)(1);see alsdstapowicz v. Johnson Bronze Co., 541 F.2d 394, 398 (3d Cir. 1976) (holding

that the “prerequisites to a suit under Title VII are the filing of chargestigtEEOC ad the
receipt of the Commissios’'statutory notice of the right to sue.The charges set the parameters
of the action that can be pursuedabgaintiff. 1d. at 398-99. A plaintiff is also constrained by

the timeliness of the charges fileditle VII “specifies with precision” that before bringing a



claim under the statute, a plaintiff must file an EEOC charge within the statutory ftiioé, pe
either 180 or 300 day%after the alleged unlawful employment practice occurréit’| R.R.

Passenger Corp. v. Morgan, 536 U.S. 101, 109 (2002) (quoting 42 U.S.C. §2@)@)- For

charges arising in a state which has its own agency to enforce laws aggsyment
discrimination, the EEOC must refer complaints to the agency, and as sudillTjitevides
that, in a state with a deferral agency, “a charge must be filed with (D€ Ekthin 300 days of
the alleged discrimination, or within 30 days of notice of termination of stateadr loc

proceedings, which period expires firsCortesv. University of Medicine and Dentistry of New

Jersey 391 F. Supp. 2d 298, 310 (2005) (citing 42 U.S.C. 8§ 2600g- New Jersey is a
“deferral state,” in which the EEOC must refer complaints to the New JBrgisyon on Civil
Rights, and thus a compta is timely if filed with the EEOC within 300 days of alleged
violation. Id. It is well established that a claimbarred if the EEOC charge is not filadathin
the applicabléime limit. Morgan, 536 U.S. at 109.

Before initiating this lawsuit, Plaintifiled an EEOC chargen May 16, 2012. The
wrongdoing alleged in the charge included the failure to promote Scrutchins onishef s
race, the failure to select her for interviews and the removal of her name fromuthigy C
Services Specialigligibility list. The EEOC dismissed the charge but issuec matice of her
right to sue, which was marked mailed to Scrutchins on June 18, 2012. Per the limitatmhs peri
set by statute, Plaintiff had 90 days from the date she received the adtieatiawsuit See42
U.S.C. 8§ 2000&(f)(1). Defendant does not contest the timeliness of the civil action associated
with the May 2012 EEOC charge.

DCFdoes, however, seek summary judgment on the claimsafar as they are based

on alleged instances of a failure to promote, hire and/or interview Scrutchinigdtinat occur



within the 300elay timeframe precedirtge May 16, 2012 EEOC charge. They also seek to bar
as untimely any claim based on the realaf Plaintiff's name from the CSS eligibility list,

which occurredn or about September 15, 2009, clearly over 300 days before the underlying
EEOC complaint was filed to challenge this alleged wrongdoliige Supreme Court has clearly
held that “discrete discriminatory acts are not actionable if time barred, eeenthdy are

related to acts alleged in timely filed charges. Each discrete discrimiatiosiarts a new clock
for filing charges alleging that attMorgan, 536 U.S. at 113.

Plaintiff attempts to salvage her claims by arguing that the instanedeged
discrimination and retaliation falling outside the 3}y window are not separate, discrete acts
but rather part of the same continuing violation as the instances falling viigh890-day
period. Together, Plaintiff argues, these various actions by DCF of relyefaibng to promote
her and consider her for certain positions created a hostile work environhmen§upreme
Court has indeed recognized that hostile work environniaimg are different from discrete
acts in the sense that, by nature, such claims involve repeated conduct and cafooe ther
said to have occurred on a particular diz.at 115. In contrast to claims based on discrete acts
of discrimination, a hostile work environment claim is based on the cumulative @ffect
individual acts, which may, by themselves not give rise to a cause of alctioBecause a
“hostile work environment claim is composed of a series of separate acts lietivey
constitute one ‘unlawful employment practice,” such a clainbased on all the component acts
will be timelyso long as an “act contributing to the claim osowithin the filing period.”1d. at
117.

Plaintiff, however, fails to explain how a continuing violation theory applies to the

wrongdoing she has asserted. Title Ndelf expressly identifies a failure to hire, to terminate or

10



otherwise take action with respect to “compensation, terms, conditions or pewiege
employment” as discrete acts. 3&eU.S. C. § 2000e-2. The Supreme Court has held that a
failure to promote and a refusal to hire are discrete acts of discriminatitr agtaliation, and
“eachof these acts starts a new clock for filictltarges alleging that actMorgan, 536 U.S.ta
113-14. Plaintiff recites the law on hostile work environment claims but gives no feason
converting into one aggregate unlawful employment practice the various instandeisiosive
was denied a position or promotion by DCF and the discrete occurrence of removfagrher
the County Specialist Services eligibility list. Her conclusory position is siogifravened by
the facts in the record and the statutory and decisional authority on evaluatingeiireess of
Title VII claims.

For these resns, DCF has demonstrated that the merits of a portion of Plaintiff's claims
may not be considered because those claims are time barred. Summary judtripergranted
for Defendant on grounds of untimeliness insofar as the claims are based on thé oéimeva
name from the County Services Specialist list in 2009 and on the instances in whics stat w
hired for positions to which she applied outside the 300-day period prior to her May 16, 2012
EEOC complaint. The limitations period bars all but fivgances in which Plaintiff applied for
a promotion within the required 300-day period, which will be identified below. As to these, the
Court will analyze DCF’s meritbased arguments in support of its motion for summary
judgment.

D. Failure To Promote On the Basis of Racial Discrimination

One of the Complaint’s two courdleges that Plaintifivas not promoted to the DCF

positions for which she applied becaw®aintiff is African American and prays for relief under

11



Title VIl and/or under 42 U.S.C. § 1983. Scrutchsadmitted fivgob applications during the
relevant time period:

(1) County Services Specialist, September 8, 2011;

(2) County Services Specialist, March 26, 2012;

(3) County Services Specialist, October 3, 2011;

(4) County Services Specialist, SeptemB@y 2011;

(5) Program Development Specialist 1, February 17, 2012.

Plaintiff's claim that she was not promoted to these positions in violation of Title VIl is

subject to the burdeshifting analysis creatdaly the Supreme Court in McDonnell Douglas
Corp. v. Geen 411 U.S. 792 (1973)To prevail on a Title VII claim, Plaintiff initiallyears the
burden of establishing, by a preponderance of the evidepcenafacie case of racial

discrimination. Sarullo v. U.S. Postal Serv., 352 F.3d 789, 797 (3d Cir. 2003). To do so, she

must demonstratinat “(1) the plaintiff belongs to a protected class; (2) he/she was québified
the position; (3) he/she was subject to an adverse employment action despitpibbifragl; and
(4) uncer circumstances that raise an inferenceiggriminatory actiori.ld. (citing McDonnell

Douglas, 411 U.S. at 802). Under the McDonnell Doufymework, f the plaintiff succeeds

in establishing a primfacie casethe burden shifts to the defendantployer to “articulate some
legitimate, nondiscrimmatory reason for the employsea’ejection.”Sarullg 352 F.3d at 797

(quotingMcDonnell Douglas411 U.S. at 802)The employer may satisfy thimirden by

introducing evidence which, taken as true, would allow the factfinder to concludeédteaas

a nondiscriminatory reason for the unfavorable employment dec&ioklary's Honor Center

v. Hicks, 509 U.S. 502, 507(1993); Burton v. Teleflex. 1707 F.3d 417, 426 (3d Cir. 2013

The employer need not prove, however, that the tendered reason actually motivateite de

12



Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981). In fact, the burden on the

defendant at this seconage of the analysis has been described as “relatively ligatton,
707 F.3d at 426. The burden remains on tampff to demonstrate that she has been the victim

of intentional discrimination Burdine, 450 U.S. at 256. Thus, if the defengaotfers evidence

of a nondiscriminatory reason, the burden shifts back to the plaintiff to “provide evidence fr
which a factfinder could reasonabhfer that the employer’s proffered justification is merely a
pretext for discrimination.”Burton, 707 F.3d at 426-27. To show pretéxe plaintiff must
point to evidence that would reasonably permit the factfinder to either “(1) exsbdhie
employers articulated reasons or (2) believe that an invidious discriminatory reasomaove
likely than nota motivating or determinativeause of the employeraction” Id. at 427 (quoting

Fuentew. Perskie, 32 F.3d 759, 764 (3d Cir.1994)).

Applying this threepart test to Plaintiff's Title VII discrimination claim, the Court
concludes thabefendant has demonstrated that the record lacks evidence which wouldgermit
reasonable factfinder to decide in favor of Plaintiff at trie to the County Serviceépecialist
positions, Scrutchins proffers no evidence that she was passed over for these prdrac#éiges
she isAfrican American. In fact, of the four people identified by Plaintiff as having received
promotions to the County Services Specialist position, three of these individualsieaa A
American.Her assertion that there is a causal nexus bettiediailure to promote and her race
is purely conclusoryMoreover, even assuming Scrutchamuld point to circumstances that
raise an inference of a discriminatory motivation for DCF’s failure to preiet, DCF has
come forward with evidence on which a reasonable factfinder could conclude that it did not
select Plaintiff for the County Services Specialist position for a legitimatedisoniminatory

reason. In particular, it is uncontroverted that Plaintiff ranked number 250 on the seraploy

13



opportwnity eligibility list for the County Services Specialist title during the relevant tien@g.

As DCF has argued, New Jersey Civil Service rules dD@# to fill a vacant position with one

of the top threénterested eligibleandidatesrom an open copetitive or promotional list for

the job title.SeeN.J.A.C.4A:4-4.8(a)3. As they have further argued, during the relevant time
period, only a few of the 95 total County Services Specialist positions at D€Fawvaglable,

and 249 candidates ranked higher than Plaintiff for those few spots. Thus, they havedndicat
that, undeanycircumstancesPlaintiff simply would not have been considered for the positions.
With the burden shifted back to Plaintiff, she fails to defeat summary judgmensbestee

points to no evidence from which a reasonable factfinder could infer that DCF's exidoa
failing to promote Scrutchins to the Cayibervices Specialist position is pextual.

Plaintiff's Title VII discrimination claim based on the Program Development Spedialis
is also deficient. The record demonstrates that the applications for this positiardied to the
local office forconsideration, including Plaintiff's application, did not contain any information
as to the respective candidate’s race. Three local office empldyess which candidates to
interview, and Scrutchins has proffered no evidence that these employees even hadijenofvle
her race, much less that that she was not chosen based on her race. Scrutchins haseubt proff
any evidence demonstrating that she asgualified as the candidate ultimately hired, who in
fact was an African American femal®CF has émonstrated, in satisfaction of its RGlg
burden for summary judgment, that Scrutchins has simply failed to proffer evidaheeotlid
permit her to establish_a prinfiecie case of discrimination.

Plaintiff also claims thatsatoall the instances in vith she asserts DCF did not promote
herbased on her racBCF violated her constitutional right to equal protection and is liable

under 42 U.S.C. § 1983. To establish a claim under section 1983, a plaintiff must demonstrate

14



that the challenged conduct sveommitted by (1) a person acting under color of state law and
(2) that the conduct deprived him of rights, privileges, or immunities secured bgnisat@ion

or the laws of the United Stat&eeParratt v. Taylor, 451 U.S. 527, 535 (198DCF correctly

argues thaPlaintiff cannot, as matter of lawstablish a § 1983 claibecause the records lacks
evidence that she was subjected to disparate treatihbugh the disparate treatment claim at
issue is grounded in the rights guaranteed by the Constitution, rather than thosklgrdete
Title VII, both the Supreme Court and the Court of Appeals for the Third Circuit havedapplie

the McDonnell Douglasnalytical framework to “racialiscriminationrin-employment claims

under 42 U.S.C. § 1983.5t. Mary's Honor Ctr.509 U.S. at 506 n. 1; Stewart v. Rutgers, The

State Univ, 120 F.3d 426, 432 (3d Cir. 1997). For the reasons discussed above with respect to
the Title VII disparate treatment claim, Plaintiff cannot point to evidence that RIeEisions
not to promote her to the positions identified above were motivated by intentiond)asseze-
discrimination.

Accordingly, summary judgment on Plaintiff's Title VII claim for discriminatdaiure
to promote as well as on her § 1983 equal protection ctamarranted

E. Failure To Promote In Retaliation for Bringing Claims Against DCF

Plaintiff's claim that DCF retaliated against her for filing a Title VII action and EEO

charges is subject to the same ¢hpart analysis under McDonndlouglas. In the first

instance, Plaintiff must establish a prima facie claim of discriminatory retaliafiodo so, she
must adduce evidentleat: “(1) she engaged in conduct protected by Title VII; (2) the employer
took anadverse employment action against her; and (3) there was a causal connegten bet

her participation in the protected activity and the adverse employment ‘adtloore v. City of

Phila, 461 F.3d 331, 340-41 (3d Cir. 2006) (quoting Nelson v. Upsdla 6b F.3d 383, 386

15



(3d Cir. 1995)).Defendant argues that there is no evidence of a causal link between the Title VII
action filed by Scrutchins in 2004 and her 2008 filing of an EEOC complaint and the adverse
employment actions of which she complains in this case. They point out that whileaempor
proximity between events may create an inference of causation, there is dlgap gears

between the conclusion of Plaintiff's prior Title VII suit against DCF, whettlesd in 2008, and

the instances which Plaintiff claims she was not promoted in retaliation for pursuing those
claims.

In LeBoon v. Lancastethe Third Circuit held, in the context of a Title VIl relation that

where the temporal proximity is “unduly suggestive” of retaliation, that is, wheprobected
activity and the adverse action occur very close in time to each other, the py@one may

create an inference of causalityeBoon v. Lancaster Jewish Community Ctr. Ass’n, 503 F.3d

217, 232 (3d Cir. 2007). It expressly re¢ggtthe plaintiff's argument that three months was
close enough in time to give rise to such an infereiateat 233 (“Although there is no bright

line rule as to what constitutes unduly suggestive temporal proximity, a gape®htionths
between the protected activity and the adverse action, without more, canrobareaderence

of causation and defeat summary judgnignin the absence of temporal proximithich gives
rise to an inference of a causal link, a plaintiff, the LeBoon court held,affassome other
evidence of causation to defeat a motion for summary judgment on a Titlg¢aliitren claim.

Id. at 232-33. “Among the kinds of evidence that a plaintiff can proffer are intervening
antagonism or retaliatory animusgconsistencies irhe employess articulded reasons for
terminatingthe employee, or any other evidence in the record sufficient to support theaeferen

of retaliatory animus. Id.
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In this case, Scrutchins presents no evidence of a close temporal connewteantibe
allegedly retaliatory nopromotions and her prior lawsuits and complaints. Nor does she
present evidence of intervening antagonism, retaliatory animus or othensiences which
would allow a reasonable factfinder to conclude that Scrutchins has dstdldmimafacie
case of retaliation in violation of Title VII.Thus, summary judgment on the Title VII retaliation

claim will also be granted.

1. CONCLUSION
For the foregoing reasons, tBeurt finds that DCF has demonstrated that it is entitled to
summary judgment on all claims in this action. Its motion wilji@ntedn its entirety An

appropriate Order will be filed.

s/ Stanley R. Chesler
STANLEY R.CHESLER
United States District Judge

Dated:December 102014
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