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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LISA JILL BILAK ,

Plaintiff, :
V. : Civil Action No. 12-05956SDW)

CAROLYN W. COLVIN : OPINION
Acting Commissioner of Social Security :
Decembed5, 2014
Defendant.

WIGENTON, District Judge.

This matter comes beforeigtCourt by way of two motions pursuanttte Equal Access
to Justice Act 28 U.S.C. § 2412(H{EAJA"): (1) Plaintiff Lisa Jill Bilaks (“Plaintiff”) Motion
for Attorney’s Fees folRutgerdurban Legal Clinic (“Rutgers’Plaintiff's courselbefore the U.S.
Court of Appeals for the Third Circuit (‘Third Circuit”), and (2) PlainsffiMotionfor Attorney’s
Feedor Agnes D. Wladyka (“Wladyka”), Plainti counsel before this Court. (Dkt. No. 25,)33
Defendant Carolyn W. Colvin, Ating Commssioner of Social Security (“Defendanor
“Commissioner}, opposedoth motiors. (Dkt. No. 31, 36) This matteris decided without oral
argument pursuant to Federal Rule of Civil Procedure 78. For the reasons setléovi{De
Plaintiff's Motion for Attorney’s Fees for Rutgers GRANTED, and (2) Plaintiff’'s Motion for
Attorney’s Fees for Wladyka is al$8RANTED.

PROCEDURAL BACKGROUND

On April 9, 213, Plaintiff broughtan action seeking reviewf ALJ Leonard Olarsch’s

(“ALJ” or “ALJ Olarsch”) final decisiondenying Plaintiff's claim forDisability Insurance

Benefits(“DIB”) and Supplemental Security Income (“SSif)der Title Il of the Social Security
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Act. On August 9, 2013his Court issued an Opinion affirming tA&.J’s decision. (Dkt. No.
17.)

On October 4, 201 P laintiff filed a Notice of Appeal (Dkt. No. 19.) On December 19,
2013, Plaintiff filed a brief before thelhird Circuit, and on January 21, 2014, Defendant filed a
brief in opposition. (Def.’s Second Opp’n Br., p. 1On March 24, 2014the Third Circuit
scheduled oral argument for April 7, 2014d.) On April 27, 2014 the Third Circuitgranted the
parties’ joint Motion to Remand the casellefendanfpursuant tasentence four of 42 U.S.C. §
405(g) for further administrative proceedingil.) On May 29, 2014, the Thir@ircuitissued a
mandategranting the Motion to Remand. (Dkt. No. 21.) AccordinglyJune 2, 2014his Court
issued an Order remanditige case to Defendant with instructions for the Al(Dkt. No. 23.)

On June 13, 2014, Plaintiff filed a Motion for Attorney’s Fees for Rutgers, requesting
$25,227reflecting129.75 hours ddittorney time at a rate of $1.98 per hour, for work performed
before the Third Circuit(Dkt. No. 25; Def.’s SecondOppn Br. 1.) On June 23, 2014, Defendant
filed a brief in opposition. (DktNo. 26.) On July 2, 2014, Plaintiff filed a reply brief in which
Rutgers amended itequest to $27,276.40, for 139.75 hours of attorney timde. Okt. No. 31.)

On August 20, 204, Plaintiff filed aseparatéMotion for Attorney’s Fees for Wladyka
requesting fees of $6,930.62, for 36.5 hours of attorney time at a rate of $189.88 per hou¢ for wor
performed before this Cour{Dkt. No. 33.)

LEGAL STANDARD

Congress promulgated the EAJA to ensure that “persons will ragteered from seeking

review of, ordefending against, unjustifiegbvernmental action because of the ergaeinvolved

in the vindication of their of rights.'Georgedellison v. Comm’r of SSR009 WL 1085283, *1



2 (D.N.J. Apr. 22, 2009) (Wigenton, JJohnson vGonzales416 F.3d 205, 208 (3dir. 2005)
(citation omitted). The EAJA, in pertinent part, providésat

[A] court shall award to a prevailing party other than the

United States fees and other expenses incurred by that

party in any civilaction . . . including proceedings for

judicial review of agency actiomrought by or against the

United States . . . unless the court fitldat the position of

the United States was substantially justifiedhat special

circumstances make an award unjust.
28 U.S.C. § 2412(d)(1)(A) (emphasis addeBpr a court to awardttorney's fees, it must find
that the plaintiff is the prevailingarty,that the position of the Commissioner is sabstantially
justified, that no special circumstances would makeaard unjust, and that the motion for
attorney's feewasfiled within 30 days of final judgment. 28 U.S.C. §8 2412(d)(1)(A(B.1
DISCUSSION
Prevailing Party

The plaintiff is a previéing party under the EAJA if “the plaintiff has succeeded on any

significant issue in litigation which achievedme of the benefit... sought in bringing suit.” ”
Shalala v.Schaefer509 U.S. 292, 3021993)(quoting Hudson, Texas State Teachers Ass'n. v.
Garland Indep.School Dist. 489 U.S. 782, 7992 (1989)). Te court has authority to enter “a
judgment affirmingmodifying, or reversing the decision of the Commissioner of S8aalirity,
with or without remanding the cause for a reheariftiU.S.C. § 405(g) A plaintiff who obtains

such a judgment (als&nown as a “sentence four judgment”’) meets the prevailing party

requirement.Ruiz v. Comm'r of SSA89 Fed. Appx. 112, 113 (3d. Cir. 2006).

1 Because the Commissioner has not arguedsfieatial circumstances would make an award
unjustor that the petition failed to meet the filing deadline, these elements will not besettire
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Here,the denial ofPlaintiff's underlying clainfor social security benefits was remanded
pursuanto sentence far of § 405(g), albeit by consentherefore Plaintiff has established that
sheis the prevailing party. Defendathbes not contest the®nclusion.SeeRuiz v. Comm'r of SSA
189 Fed. Appx. at 113Instead, Defendardrguesthat Plaintiff's requestsof attorney’s fees
should be deniebdecaus¢he Commissioner’gosition was substantially justifieshder the EAJA
Alternatively, Defendant argues that the requests for attorney’s Heetlse reduced (Def.’s
Opp. 9.)

Substantial Justification

A court will not award EAJAfeesif it finds that thegovernmentwas “substamally
justified” in its position.Dixon v. Comm’r of SSR013 WL 529956, *2 (D.N.J. Sep. 18, 2013).
The government has thmirden ofdemonstratingubstantial justification, and musthow ‘more
than thafits] position wasmerely reasonable.Taylor v. Heckler835 F.2d 1037104142 (3d
Cir. 1987) Essentially, the Government's justification for its positiaust be “to a degree that
could satisfy a reasonable persofierce v. Underwoad487 U.S. 552, 565—-66 (1988).

Here, Plaintiff alleges thathe Commissioner’s position was not substantially justified
becausehe ALJ disregardedhe Social Security Administratios treating physician regulations,
20 C.F.R. §404.152¢f seq.and binding Third Circuit principles in evaluatiRtintiff's medical
reports Specifically Plaintiff argues that the ALshould have giverontrolling weight to the
ResidualFunctional Gpacity (“RFC”)assessmertty Plaintiff's primary treating physiciarr.
Kaylen whoseassessment wasipportecdby medically acceptable techniques

Plaintiff further contends that the ALJ did not conduct a properthree evaluation
regarding whether Plaintiff’'s condition met or equaled listing 1.04(A) purdoap® C.F.R. 8§

404.1526(c) an@urnett v. Comm’r of SSR&20 F. 3d 112, 119 (3d Cir. 2000



Additionally, Plaintiff arguesthat the ALJ disregarded evidence of Plaintiff's 15 -on
exertional limitations acknowledged by the state disability agencysi@han, Dr. McLarnon, to
whom the ALJ accorded “great weight.”"P’s Br. 7.) Plaintiff further contends that the ALJ
ignored Dr. Kaylen’s documentation of Plaintiff's 22 pexertional limitations. 1¢l.) Plaintiff
argues that, based on her rexertional limitations, Defendant was required to fulfill stee of
the social security disalji analysis by submitting vocational evidence of jobs available to
Plaintiff, or provide proper notice that the rexertional limitations do not limit the potential jobs
in the grid.

Upon further reflection, this Court finds thatthough the Commissioner’s position was
justified, it was not substantially justifiggursuant tathe EAJA This Court maintains thabr.
Kaylen's opinion was not entitled to substantiabr controlling weight. See20 C.F.R. §
404.1527(d)(2) The opinions of treating physicians are given controlling weight only if diney
well supported and not contradictory to other substantial evidefee20 C.F.R. §8404.1529,
416.929see alsdDkt. No. 16.) Here, Dr. Kaylerfound thatPlaintiff neededa cane to ambulate
However, Dr. Kaylen’s opiniorwas contradicted by the lack dcdny evidenceregardingan
abnormality inPlaintiff's gaitto warranthe use of &ane (Id.) Thus, Dr. Kaylen’s opiniowas
not entitled tosubstantial or controllingveight (1d.) Neverthelessregardless of whethddr.
Kaylen'’s reportwas giverncontrolling weight, the ALJailed to apply the factors under 20 C.F.R.
8 404.1527c)(2)(i) and (c)(2)(ii) as well as the factors in paragraphs (c)(3) through (c)(6). These
subsections are applied when controlling weightot given, for the purpose of allocatitige
appropriate weight t@ physician’smedical opinion Because these factors were not part of the

analysis the Commissioner’s position was not subsélgtjustified under the EAJA.



Moreover, the ALJ'sevaluation of Plaintiffsimpairments at steps three and five of the
five-step sequential disability analysiss incomplete At step three, an ALJ must compahe
claimant’s impairmenbr combination of impairments against those impairments listed in 20
C.F.R. Part 404, Subpart P, AppendixAk this Court noted in its prior opinion, the Apdperly
discussednedical supporshowingthat Plaintiff did not have “1) the required newtatomic
distribution of pain, 2) limitation of motion in the spine, 3) motor loss accompanied lyrgens
reflex loss, and/or 4) positive straight leg raising as required to neethbr criteria of listing
1.04A.” (Dkt. No. 16.)However the ALJwasalso requiredo satisfy step three by &xplainng
the particularequirements of Listing 1.04(a) and apptythem to the lumbar and cervical spinal
impairments separatelgnd 3 evduatingthe combined effects of both the lumbar and cervical
spinal impairments to determine whether they are cumulatively equal to a listednenpa(iPl.’s
Reply 17);Burnettv. Comm’r ofSSA220 F.3d 112, 11920. Because the ALJ did not specifically
addess thes@oints Defendant’s positiomvasnot substantially justifiedinderthe EAJA See
Diaz v. Comm’r of SSA10 Fed.Appx. 430, 433 (3d Cir. 2010).

At the fifth step of a social security disability evaluatitre ALJ mustdetermine whether
the claimant is able to do any other work considering Plaintiff's RFC, age, edy@atd work
experience.See20 C.F.R. 8416.920(g). If the claimant establishes that the impaipres@nted
herfrom performing past work, the burdshifts to the ALJ to determine whether the claimant is
capable of performing alternative, substantial gainful activity presem imational economysSee
id. Here, the ALJconcluded that Plaintiff could ngerform her pst relevant work, so he was
required to determine the availability of other jolikat Plaintiff could perform20 C.F.R. §
404.1520. Although Defendant argues that it could have reliedSowcial Security Rulings

(“SSRS$) to support its position that a job base would exist for Plaintiff defétmtiff’'s non-



exertional limitations, SSRs provide only “factors for consideration,” notgtdtonclusion as to
disability. (Def.’s Opp. 7, Pl.’'s Reply 101); See Sykes v. Aghf228 F.3d 259, 261 (3d Cir. 2000).
This Court finds that the ALJ did nestabish a “crystal clear” fitoncerning the combined effects
of Plaintiff's 15 to 22 norexertional limitations?> SeeAllen v. Barnhart417 F.3d 396 (3€ir.
2005). Thereforethe ALJ’s reliance on the medieabcational grid was naubstantially justified
in law and additional vocational evidence was necessag.Heckler v. Campbell61 U.S. 458,
461-62 (1983).
Reasonableness tiie Attorney’s Fees

The EAJA ‘explicitly directs a court to apply traditionedjuitable principles in ruling upon
an application of counsel fees ayrevailing party. United States v. Acres of LaitB F.3d 769,
772 (2d Cir.1994) Quoting Oguachuba v. I.N,S706 F.2d93, 98 (2dCir.1983)). This rule
empowers the court's discretionary authotdydeny or reduce attorney fee awards based on
equitable considerationsld. at 772. The party seeking attorney's fees bears the burden of
establishingthat those fees areasonable. Rode v. Dellarciprete892 F.2d 11771183 (3d
Cir.1990). This Court has discretion to decide “what a reasonablevieed is, so long as any
reduction is based on objections actuadliged by the adverse partiedell v. United Princeton
Properties 884 F.2d 713, 721 (3d Cir. 1989).

EAJA fees are determined by examining the amount of time expended on the liégation
the attorney’s hourly rate, which is capped by stat&ee28 U.S.C. § 2412(d)(1)(AfGisbrecht
v. Barnhart 535 U.S. 789, 796 (2002)The amount of attorney fees to be awarded must be

reasonable Blum v. Stensqri65 U.S. 886, 89687 (1984);Hensley v. Eckerhard6l U.S. 424,

2 An ALJ may replace the need for a vocational expert by using SSRs"i€iystalclear” that
the SSR is probative as to the way in which eaartional limitations impacts one’s ability to
work. Allen v. Barnhart417 F.3d 396, 407 (3d Cir. 2005).
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434 (1983).Thecourt must determine if the hours expended and the rates claegezhsonable,
and the fee applicant has the burden to establish the reasonableness Hebstby 461 U.S. at
433. The Supreme Court has cautioned that “[clounsel for the prevailing party should make a
good faith effort to exclude from a fee requlestirs that are excessive, redundant, or otherwise
unnecessary, just as a lawyer in private practice ethically is obligateduwdescch hours from
his fee submission.”ld. at 434. The court has broad discretion in determining the appropriate
amount of a fee awar@eeComm’r, I.N.S. v. Jead96 U.S. 154, 161 (1990).
1. Rutgers

Defendant allegethat there was nothing unusual or complex in this case that reasonably
required Plaintiff's requeed attorney’sfees for Rutgers (Def’s First Oppgn Br., p. 10-12.
Defendant argues thatroutine social security disability case typically sdsttween $3,000 and
$4,000for 20 to 40 hours of attorney timerhereashere,Rutgers is requesting27,276. 40 for
139.75 hourdor work performed before the Third Circuit(ld.); SeeMenter v. Astrue572 F.
Supp. 2d 563, 565 (D.N.J. 200@strue v. Ratliff560 U.S. 586, 600 (2010}However,thefact
that the Third Circuigraned oral arguments evidencethat this case was not a routine social
security case. Furthermore, there are similar cases in this districtoghiaédemore attorney time
andfeeswere held reasonabl&ee, e.g.Gonzalez v. Astryé64 F. Supp. 2d 317, 321 (D.N.J.
2008) (holding that an award of $30,217.95 for 181 hours of attorney time was reasonable).
Plaintiff's request for fees for Rutgersappropriatan light of Rutgers’ onssion of 25% of 10.5
hoursoriginally billed, in addition tothe deletion of over 70 hours of law student time spent on
this case “to ensure the application’s reasonableness.” BPI114, PI's Reply 22.)Additionally,
this Court further finds that Rutgers’ hourlyate of $195.18 is reasonable. See

http://www.justice.gov/usao/dc/divisions/Laffey%20Matrix_2014-2015lpgt visited Dec. 8,



2014) (setting out the “Laffey Matrixto designateappropriatehourly rates for attorneys
Accordingly, this Court will grant Plaintiff's request f$27,276.40n attorney’s fees foRutgers
for 139.75 hours of work performed before the Third Circuit.

2. Wladyka

Defendantakes issue wittrlaintiff's total applicationfor 36.5 hoursspent by Wladyka
(Def.’s SecondOppn Br., p. 6) In particular, Defendant argues tHaintiff's request for 7.6
hours for time spent before this Court for reviewing the Commissioner’s brieiliagdtie reply
brief, andfor 3.6 hours for reviewing the Answer and admirate recordarenot reasonable
because the average social security disability case takes 20 to 40 hoursef ditoe (Def's
SecondOppn Br., p. 5-6) See Menter572 F. Supp. 2dt 565.

This Court finds thaPlaintiff's request for attorney’s feésr work performed before this
Courtfor 36.5 hours is within the stated average and is reasonable based on the leng?4-of the
pagebrief and on the non-routine nature of this caSee Maldnado v. Houstoyr256 F.3d 181,
18587 (3d Cir. 2001) Kinding that 3hours per pagef briefing wasreasonable This Court
further finds that Wladyka'’s hourly rate of $189.88 per hour is reasonable.

CONCLUSION

For the reasons stated herems CourtGRANT S Plaintiff's Motionsfor Attorney’s Fees.
Pursuant to the Equal Access to Justice Act ("EAJA”), 28 U.S.C. § 241atdyney’s fees
requested in the amount of $276.40shall be paidlirectly toRutgersfor 139.75 hours of work
performed before the Third Circuit, and $6,930.62 for 36.5 hours shall béigitlyto Wladyka

for work performedbefore this Court.

3The EAJA directs the award of any Attorney’s fees directly to the gnegaiarty. 28 U.S.C §
2414(d)(1)(A). However, where there is an assignment agreement and théngy @eaty owes
no debt to the government, the Supreme Court has honored the &sgiggneement and awarded
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s/ Susan D. Wigenton, U.S.D.J.

Orig: Clerk
cc: Parties
Magistrate Judg8teven C. Mannion

attorney’s fees directly to the prevailing party’s counsgte Astrue v. Ratljfi30 S. Ct. 2521,
2529 (2010). There is no evidence that Plaintiff owed the government a debt and Plaintiéfcexecut
assignment agreements withtlhdRutgers andVladyka Therefore, attorney’s fees will be
awarded and assigned directly to Plaintiff's attorneys.
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	WIGENTON, District Judge.

