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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CARE ONE MANAGEMENT, LLC,et al,
Civ. No. 12-637{SDW)(MAH)
Plaintiffs,

V.
OPINION
UNITED HEALTHCARE WORKERS
EAST, SEIU 1199e¢t al,

October28, 2019
Defendang.

WIGENTON, District Judge.
Before the Courtare 1) Plairiffs Care One Management, LLC HealthBridge

Management, LLC (“HealthBridge”), the Care One Facilitiesyd theHealthBridge Facilitie

L CareOne manages 21 facilitiescated throughduthe State bNew Jesey ircluding thefollowing: Care One at
Birchwood, LLC, d/b/a Care One at Thdighlands; Care One at EaBtunswick,LLC, d/b/a Cae One & East
Brunswick; Care One at Hartion, LLC, d/b/aCare One at Hamilton; Care One at Madisorerdue, LLC, dd/a
CareOne atMadison Aveaue; Care One at Mercer, LLC, d/b/a Care One at Ewing; Care Gregsappany Troy
Hills, LLC, d/bl Care One atlorris; Care One afeareck, LLC, d/b/a Care One &eanek; Care One at Wall,
LLC, d/b/a Care One at Wall; Care DWLLC, d/b/a Gire One at lvingston;Care Or at Moorestown, LLC, d/b/a
Care One at Maestawvn; EImwood Evesham Asciates, LIC, d/b/a Car®©ne atEvesham; HCCLLC, d/b/a Care
One at Holmdel; KingJames Care Center of Middleto, LLC, d/b/aCare One at Kig Jame; Millennium
Healhcare Centers Il, LLC, d/b/a Care ©at Dunroven; Millenniunieathcare Centers Il, LL3/b/a CareDne at
Valley; Millennium HealtltareCenters, LLC, d/la Care One at Pine Rest; Millennium Healthcare Centers, LLC,
d/b/a Care @e at Tke Cupod; 11 History Lane Operating Company, LLC, d/iZare One at Jackson; 101
Whippany Road Operating @Ggpany, LLC db/a Care Oneat Hanwer Township 301 Union Street, LLC, d/b/a
Care Oneat Wellington; and 493 Blacak Ridge RoadLLC, d/b/aCare Oneat Wayne the Rehailitation Center
at Raritan Bay Medical Center, LL@b/a Cae Ore at Raritan Bay Medical CenteCare One at Tnitas, LLC,
d/b/aLTACH — CareOne at Tritas Regimal Medical Center; and Care One Hdrmony Village, LLC, d/b/a
CareOne Harmonyillage atMoorestown(colledively referred toherein as the “Care Oreacilities”). (D.E. 242
at1ln.1)

2 The HealthBidge Facilities inalde the folbwing: 600 Kinderkanack Roa Operating Company, LLC, dé
Oradell Health Care Cenmte800 River Road Operating Company, LLC, d/b/a \dkrest Health Car€enter; 2
CooperPlaza Operating Company.LC, d/b/a Sout Jersey Hdéh Care Center; 182Rouke 22 Wet Operatig
Company LLC, d/b/a Somerset Valley Rehatdktion and Nusing Center341 Jordan Lan®perating Company |l,
LLC, d/b/a Wehersfield HealthCare Center; 1 BuRoad Operating Companly LLC, d/b/aWestport Hekh Care
Center; 1070sbone Stret Operatig Companyll, LL C, d/b/a Danbury Health Cafenter; 240 Cheh Street
Operating Companyll, LLC, d/b/a Newington Health CarCenter; 245 Orange Avenue Opemtompany II,
LLC, d/b/aWestRiver Health Care Ceat 710 Long Ridge Bad OperatingCompany I, LLC, d/b/a Stanford
Health Care Center; 163outh BritainRoad Operatig Company Il, LLC, d/b/a River Glen Health Care Gen
2028 Bridgepa Avenue Operatig Company I, LLC, d/b/&Golden Hill Hedth Care Ceter; 745Highland Avewue
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(collectively, “Plaintiffs” or “Care On& Motion for Summary Judgment pursuant to Federal
Rule of Civl Procedure ‘Rule”) 56; and 2) Defendants 1199SEIU United Healthcare Workers
East (“UHWE”), New England Health Care Employdédsion, District 1199“NEHCEU”), and
Service Employees Internationtinion’s (“SEIU”) (collectively “Defendants’or “Defendant
Unions” Motion for Summay Judgnent pursuant to Rule S5@uridiction is proper pursuant to
28 U.S.C. § 1331, 28 U.S.C. § 1337, and 28 U.S.C. 8.186Wue is appropriate pursuant2®
U.S.C.8 1391 This opinion is issued without oral argument pursuarRute 78 For the
ressonsstated hegin, PlaintiffS motion for summary judgment BENIED and Defendants
motion for summary judgent iISGRANTED.
l. BACKGROUND AND PROCEDURAL HISTORY

The core othe instant disputesiwhetheDefendantdhiave grmissbly pursued collective
bargainingand unionizatiorby means of robust and often hardharging speech and advoga
critical of the business&nd labor practices of Car®ne and itsownefCEO Danid Straus

(“Straus™,” (D.E. 402 at ¥ Kekacs Decl. Ex1 at 3 andSchedule 1% or insteal, have

Operating CompanyLLC, d/bla The Highlands Health Care Cent&€85 Benton Drie Operating Gmpany, LLC,
d/b/a Redstone Health Care Cent&r8 Lowell Street Opmting Company, LC, d/b/a Lexingta Health Care
Center 19 Varnum Steet Operating CompanylLLC, d/b/a Lowell Health Care Center; 199 Andover Street
OperatingCompany,LLC, d/b/a Peabodglen Health Cee Center; 2101 Washington Street Operating Company,
LLC, d/b/a Newton lgalthcare Center; 221 Egead Drive Operating Corpany, LLC, d/b/a NevBedfad Heath
Care Cater; 260Easthamton Road Operating Companiy,C, d/b/aHolyoke Rehabilition Center; 22 Millbury
Avenue Operating CompanyLLC, d/b/a Millbury Health Care Qwer; 49 Thomas Patten e Operating
Company, LLC,d/b/a Cedar Hill Health &e Ceter; 548 Hm StreetOperathg Company, LLC, d/b/a Calvin
CoolidgeNursing and RehabCenter forNorthhampton; 57 Old Road to Nine Acre Corner Operatiogngany,
LLC, d/b/aConcord Health Care Cest, 64 Performace Drive Oprating Company, LLCd/b/a Weymaith Health
Care Cerar; 750Woburn Street Operating Company, LLC, dWdmington Health CareCentr; Park, Marion and
Vernon StreetsOperating CompanylLLC, d/b/a Brookine Health Care Cente65 Essex StreetOperating
Company, LLC, d/b/a Esex Rirk Relabilitation Center and DESSenior Care Holdings LLC, blfa Sweet Brook
Care Centerécollectivelyreferred to herein as tHelealthBridge Facilities”). (D.E. 242 at 2 n.2

3 Citations to“D.E.” refer todocketentries in the Cours Electronic Case Filing Systefor this mattemndany
internal citationsontained therein.

4 Defendants submitted threepmrae declaratins from Caitlin Kekacscontaining nealy 400 exhibits. SeeD.E.
403406 (filedMarch 15, 201p 415 filed April, 2, 2019); D.E.421 {iled May 31, 2019). Foease of reference,
this Opinion treats thse threeubmissions s a single declationwhich will be citedas“Kekacs ecl” Similarly,
Plaintiffs submittedtiree sparae declarations &fm Rosemgy Alito contining over 300exhibits SeeD.E. 401,
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impermissibly engaged in a‘campaign of intimidationinterference, threats, deceptive trade
practices, albise of process, vandalisimdother illegal and extortionate condicthat violates
federal ad state law (D.E. 242 (SecondAm. Compl. (“SAC”)) 1 1). Becausethe partis’
history is contentiosiand complex, this Court will only address tlo$acts necessary to the
determination of the instantotions.

Plaintiffs managenursing homes and assisted living facilities ftre elderlyin New
Jasgy, Connectiat, and Massachussit (SAC 11 1 2530; D.E. 4021 1Y2-3, KekacsEx. 1-3, 6
at 7) Defendand arelabor unions whose membeese care providers at Plaingfffacilities.
(SAC T 118.% In Connecticut,Plainiffs and NEHCEU negotiated amh executed Collective
Bargaining Ageements “CBAs”) at six of Plaintifg’ facilities (‘the Connecticut Faciliti€s
which established standards of wages, hours and other working conditions for union employees
betweenDecember 31, 2004 through March 2611. (Kekacs Decl. Ex. 11-16; Alito Decl. Ex.
1599 2-4.) In New Jesey, UHWE hdped uniorize Plaintiffs facility in Somerset(*Somerset
Facility”), and was elected as tk&clusive bargaining represtative forthat locationin 2010
(D.E. 4028 11 2-5, 402-4 | 7;KekacsDecl. Ex. 278 at 3:22-74:14 121:28; Ex. 274 at 45:11
22;see also 1621l, 725 F. App’xat 134-36.)

Begnning in 2010 and continuing through 2011, Defentsfiled charges aginst
Plaintiffs with the National Labor Relations Bda*NLRB”) alleging that Plaintiffs hadl)
improperly terminaed or threatened employes, disconinued benefits and wrongfully
suppressedunion communicationat the Connecticut Ecilities; ad 2) engaged in unfair labor

practicesduring and aftethe union dectionin Somersein order toimpede employe® exercise

407 (iled March 15, 2019); 417fijed April 29, 2019; 422 (filed May 31, 2019). For ease b reference, this
Opinion treas these three suissions aa single declaran which wil be cited as‘Alito Ded.”

5 SEIU is an nterndional union UHWE andNEHCEU arelocal affiliates ofSEIU. “International uionsand their
local affiliates are separate and iist legal atities” 1621 Route 22 WOperating Co., LLCv. NLRB 725 F.
App’x. 129,136 (3d Cir. 20B) (“1621 II"); see alsd.E. 4023 24; SACY33.
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of labor rights® See HealthBridge Mgmt., LIC v. NLRB 902 F.3d 3740-42(2d Cir. 2018)
HealthBridge Mgmt., LLC vNLRB 798 F.3d 1059, 10686 (D.C. Cir. 2015)1621 Route 22V.
Operating Co. LLCv. NLRB 825 F.3d 128, 1337 (3d Cir.2016) (“1621 I'); 162111, 725 F.
App’x. at 133-35. The NLRB subsequently issued Complaints &fatices of Haring pusuant
to those chages, allegng tha Plaintiffs were “interfering with, restraining, and coercing
employees in the exercise of their righgisaranteet! by the National LaboRelations Act 29
U.S.C.8 151et seq (“NLRA") , and“refusirg to bargaircollectively and in good figh with the
exclusive collectivebargaining representative”’dheir employees (SeeKekacsDecl. Ex. 231 —
238.Y

In January 2011, hile these complaintsvere pendig, NEHCEU and Plaintifs’
representativebegannegotiationsto rerew the Connecticut FacilitiesCBAs. (D.E. 4021 Sec.
D.) Negotiation topics includedages, work hours, retirement and pensiamefies health care
premiums, staffing ratigsand educatiortraining. (See e.g.Kekacs Decl Ex. 2633, 35.)
Despite engagingn thirty-eight bargainingsessionsthe last of which was held on May 31,
2012, he parties werenable tofinalize successoagreements(D.E. 4021 { 4Q D.E. 4022 |1
19-20; Alito Decl. Ex. 194197, 200201, Kekacs Decl Ex. 2633, 35) On June 22, 2012,
NEHCEU called a stke & the Connecticut Facilities, which was to begin on July 3, 2012 at

a.m. (D.E. 4@-1 11 315-19D.E. 4022 1 84) On the night of July 2, 2012he Connecticut

8 DefendantNEHCEU brought charges in Connedtievhich wee constidated into threeseparateNLRB Region
34 Complaints. See Kekacs Decl. Ex 234 (comsolidatingCase Ne. 34CA-12715 12732, 1276512766, 12767,
12768, 12769, 1270, and 12777); Ex. 235 (Case No. 3€@A-12964); Ex. 238 (consolidaty Case Ns. 34CA-
070823, 072875, 073308,/5226,and 083335). DefendantUHWE hrought charges irNew Jersg, which were
consdidated into threeseparateNLRB Regian 22 Complaints SeeKekacs Decl. Ex 233 (consolidating Calies.
22-CA-29599and29628); Ex. 236Qase. N022-CA-64426); Ex. 237Cae No. 22CA-069152)

" Those clams wee ultimately found b have merit and werupheld on appealSeeHealthBridge Mgnt., LLC, 902

F.3dat 40-42;, HealthBridge Mgmt., LLC798 F.3dat 1064-66; 1621 Il, 725 F.App'x at 132 16211, 825 F.3dat

133 Later dharges, filed in 2012again determined that Plaintiffs had violated federal labevsland were also
upheld o appeal.Se= 800 Rver Rd. Op. Co. v. NLRB46 F.3d 378381(D.C. Cir. 2017);800 RiverRd. Op. Co. v.
NLRB 784 F.3d902, 918 (3d Qi. 2015);Care One at Madison Avd LC v. NLRB 832 F.3d351, 355 (D.C. Cir.
2016)
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Facilities were vandized and sabotaged bynknown persons. (D.E. 40219 322-23SAC 1
169.) Thedamage done to theditities includeal tanpering withpatient identifyng information
(including patient wrist bandsgoor name platesand dietaryrequiremerd), altering medical
recads, damaing andhiding medical equipmentand vandalizing laundry equipmentAlifo
Decl. Ex. 25052, 25459; Kekacs Del. Ex. 140, 366) Although numeous polce and igident
reports wee filed, he persongespmsible were never identified(SeeAlito Decl. Ex. 250-52,
254-59; Kekacs Decl. Ex. 129 at CareOne_99539 (noting thafforts to identify those
responsible for [sabotage] have beeruatesstll).)

Prior to this even in 2011, NEHCEU and UHWE, with assistance from SH#unched
what Defendants éscribe a a “public speech and advocacgampaigii (the “Campaign”}
critical of Plaintiffs’ busness anddbor practices (SeeD.E. 4021 |1 85-88402-3 Y 27-29
402-4 1 18-20; 402-6 1 35The Campaign included: ihelaunch ofwebsites stitled, “Care
OneWatch” and “HealthBridge Watch” (collectively,“COW?”); 2) publication ofprint and radio
advertisenents including billboards and3) dissemination of flyes. (SAC {1126, 208) The
Campaighs websitesadvertisements, andy#rs questioned the proprietyf Plaintiffs’ billing
practicesand standards of patient cahallengedPlaintiffS oppostion to unionization,and
publicized NLRB complaints filed against Plaintiffs(See SAC 11 209-37 Ex. M-II; Kekacs
Decl. Ex. 39, 40, 42, 72, 79, 83, 84, 86, 905, 106, 1%, 152,286°.) The Campaign also

stagedpeacefulprotestsand demostratiors, includng one held on August 23, 2012 ab@€

8 This type ofcanpaign (sometimeseferred to & a“contractcampaigh or a“corpaate campaig’) “encompasse

a wideand indefnite range of legal and potgally illegal tactics us€é by unions to exert pressure on an employer
which “may include . . . litigation, polital appals, reqeds that regulatory ageies investgate ad pursue
employerviolations ofstate or fedral lav, ard ne@tive publcity canpaigns . . ..” Food Lion,Inc. v. United Food

& Commercial Workers Ift Union, AFL-CIO-CLC, 103 F.3d 1007, 1014%(D.C. Cir.1997); see also Smithfield
Foods, Irc. v. United Fod & CommerciaWorkers Intl Union, 633 F. Supp2d 214, 219 (E.DVa. 2008.

9 Exhibit 286 contains a chaiidentifying “the 125publications that Plaintiffs have identifieds beingd'false,
misleading obaseks$ and includes Plaintiffs’ reason for cominding that eacltemized publication is allexglly
fraudulent’ (Kekacs Ex 286.)



Onre’s officeswhich included thedelivery of petitions toStraus that called fofair collective
bargaining, (D.E. 402-2 1 103; 402-4 1 8625 1]157-61; 402-10 1 6; 402-16 Y Kekacs Del.
Ex. 14244), andone atNew York University Law Schoo(“*NYU”) at which demaostrators
handed outmaterials thafuestionedStrats’s values specifically whatDefendantscaled the
“hypocrisy” of encowing the Institute for the Advanced Study of ba& Jusice at NYU while
“breakirg labor law.” See SAC Ex. JJKK, MM, NN, AAA; Kekacs DeclEx. 54, 55, 57, 58.)

Defendants als@ngaged in regulatory activity. In July 2011 aswhtinuing through
Novemberin response t®laintiffs’ filing of Determination of Need'D oN”) applicatons with
the Massdeusetts Department of Health to obtain approfeal capital improvement projects at
severalof its skilled nursing facilities in that sta&AC EX. |; Kekac Decl. Ex. 145Alito Decl.
Ex. 133 at 25:21-27:16),UHWE filed petitions for public hearing on three of Plaintiffs’
applicdions. (Kekacs Decl. 149, 15&ee alsol05 Mass. CodeRegs. 10@145 (providing that
public hearings may be held “allow any Person to makedh views known with respect ta
DoN]” and o present“any canmen{s) that may be relevant to the consideration of an
Application”).)1° In February 2012Defendants aske®ichard Blumertial, a United States
Senator for Connecticut, to look into what Defendants contended westiogable billing
practices by Plainis. (Alito Decl. Ex. 1B at 97:420.) On February 22, 2@1the Senator sent
a letter to the Secretary of Health and Human Services asking that the Depdduukint
Healthbridge$ billing practices to Medicare and take any necessary enforceaotions’
(Kekacs Decl. Ex. 102.)

On October 10, 2012, &htiffs filed suit in this Court alleging that Defidantshave

ceased withtraditional organizing and negotiation tactics in favor ofodgion and fraudin

10 A petition for public hearing may be brought by ditgn Tax@yers, organized as a group, which may participate
in thereview of an Applicatiorfor Determination of Need. . .” 105Mass.CodeRegs. 00.100.
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violation of federaland state law.(D.E. 1) The curent operatie pleading is th&AC, filed on
June 16, 2015which dleges that Defendants volated the RacketeerInfluenced Corrupt
Organizations Ag 18 U.S.C. § 196&t seq (“RICO”) (Courts One througl®ix)*, and engaged
in Defamdion (Count 8ven)andTrade Likel (Count Eght). (D.E. 242.) At its core,the SAC
alleges thaDefendantsused force and violence in concert withlawful economic presse to
force Plaintiffs toaccedego Deferdants’bargaining and unionization demandSeeSAC 1 168
(alleging that Deferahts “(1) engag[ed]in vandalism and other criminal acts to endanger
patients and . . bring about regative outcomes before the@ecticut regulatory authoritieg2)
diseeminat[ed]false misleading, and defamatory information about Plaintiffs ; (3) publicly
smeafed] [Straus]and his other businesses.; and (4) abyed] the legalprocess . ..”.) The
partiesfiled their respective motions for sumary udgmenton March 15, 2019, andll briefs
were tinely filed. (O.E. 398407, 414-18, 420-22, 424-26.)
. LEGAL STANDARD

Summary judgment is appropriate “if the movahows thatthere is no genuine disfe
asto any mateal fact and the movant entitled tojudgment as a matteof law.” Fed. R. Civ. P.
56(a). Thé'mere existence adomealleged factual dispute between the parties will not defeat an
otherwise poperly supported motion for summary judgent;the requirerantis that there be no
genuineissue ofmatrial fact.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 24748 (1986)

(emphasis in original). A fact is only “material” for purposes of a summary judgmeation f a

1 Paintiffs’ specificRICO claims areas follows:

e Violation of 18U.S.C. § 1962(d) by conspiring violate § 1962(aCount lagainstall Defendantg
Violation of 18 US.C. §1962(d) by caspiring to violate 8§ 196Zb) (Count Il aganst all Defendars)
Violation of 18 U.S.C. 81962(c)(Countlll againstUHWE & NEHCEU)

Violation of 18 US.C.8 1962(c)(Count IV against SEIU)
Violation of 18 U.S.C. § 1962(d) by conspirirg\iolate § 1962(cCountV aganstUHWE & NEHCEU)

e Violation of 18 U.S.C § 1962(d) by conspirgto violate 8 1962(c)Cownt VI againstSEIU)
(SAC11287-392.)



dispute over that fa¢might affect tle autcome of the suit under the govempilaw.” 1d. at 248

A disputeabout a material fact iggénuine” if “the evidence is such that a reasonable jury could
return a verdict for the nonmovirgarty.” Id. Thedispute is not genuind it merely involves
“some metaphysical doubs to the mrial facts.” Matsushita Elec. Indus. Ce. Zenith Radi
Corp, 475 U.S. 574, 586 (1986).

The moving party must show that if the evidentiary materiakobrd wereredued to
admissible evidencm court, it woud be insufficient to permithe nonmoving party to carrysit
burden of proof.Celaex Corp. v. Caett, 477 U.S. 317, 3223 (1986). Once the moving party
meets its initial burden, the burdermhshifts to the nonmovant who must setrtt sgecific facts
showing a genuine issue fdrial and nay not rest upon th mere allegtions, spedations,
unsupported assertions or denials of its pleadin§hields v. Zuccarink54 F.3d 476, 481 (3d
Cir. 2001). ‘“In consicgring a motion for summary judgment, a dtcourt may not make
credbility determinations or engagin any weghing of theevidence; ingad, the nomoving
party’s evidence ‘is to be believeand all justifiable inferences are to bean in his favor.”
Marino v. Indus. Crating G., 358 F.3d241, 247 (3d Cir. 2004) (euing Anderson477 U.S. at
255).

The nonmoving party “must present more than just ‘bare assertions, conclusory
allegations or suspicions’ to show the existence ofraiige isuwe.” Podobnik v. U.S. Postal
Serv, 409 F.3d 584594 (3d Cir. 2005) (quotingCelotex Corp 477 U.S. at 325). Furthdhe
nonmovirg party is required to “point to concrete evidence in the record which supports each
essential element of its &% Black Car Assistance Corp. v. New By 351 F. Supp2d 284,

286 (D.N.J. 2004). If the nonmoving party “faits tnake a shwing sufficient to estabdih the

existence of an element essential to that party’s case, and on which . . . [ltehbgfan of



prod,” then the moving party is etied to judgment aa matter of law.CelotexCorp, 477U.S.
at 322-23. Futhermore, m deciding he merits of garty’s motion for summary judgment, the
court's role is not to evaluate the evidence and deb&léruth of the matter, but to determine
whetherthere is ageruine issue for trial. Anderson 477 U.S. at 249. The nonmoving tyar
cannot déeat summary ydgment simply by asserting that certain evidence submitted by the
moving party is not credibleS.E.C. v. Antard4 F. App’x 548, 554 (3d Cir. 2002).
1. DISCUSSION

A. RICO Claims

RICO, 18 U.S.C. § 196t seq!? “gives civil remedies to[a]ny person injured in his
business or property by reason of a violation of [Il8.C. § 1962].””Wilkie v. Robbing 551
U.S. 537,563 (2007) (alterations in aginal); see alsdJnited Bhd. of Carpenters& Joiners of
Am v. Bdg. & Constr. Trades 2p’t, AFL-CIO, 770 F.3d 834837 (2h Cir. 2019 (“UBC”). To

bring a civil RICO claim, a plaintiffmust show:1) canduct; 2) of anenteprise; 3 through a

12 Thesubstane oftheact is as follows:

(a) It shall be unlawful for any person who has received any incameed,
directly or indrectly, from a patern of racketeeng activity or through
collection of an nlawful debtin which such prson has participated as a
principal within the meaning of section 2, title 18, United Staiede. .. any
enterprise whik is engagedin, or the ativities of which affect, interstae or
foreign commerce . ..

(b) It shal be unlawfulfor any persorthrough a pattern of racketeng activity
or through collection of an unlawful debt to atgquor maintain, directly or
indirectly, anyinterest inor cortrol of any erterpriee whichis engaged in,rathe
activities of which affect, intetate or foreigrcommerce.

(c) It shall be nlawful for any person employed by or associated with any
enterpise enggeal in, or the activies of which affect, intestate or foreign
commerce,to condwt or participate, directly or indirectlyn the condut of
such entgrrise’s affairs through a patn of racketeering activity or collection
of unlawful debt.

(d) It shall be unlawful for anyperson to caspire to vidate ay of the
provisionsof subsection (a), (b), or (c) of this section.
18U.S.C. § 198(a)-(d).



pattern®® 4) of racketering activity(known as'predicate acty. 18 U.S.C. § 1962(ckee also
Sedma, S.P.R.L. v. Imrex Co., In&473 U.S.479, 496 (1985). Tcrimed“predicate actsthat
congitute “rackdeering activity for RICO purposesare sd out in § 1961(1) andinclude in
relevant part extortion; mail and/or wre fraud and violdion of the Trawvel Act, 18 U.S.C. §
1952. Seel8 U.S.C.8 1961(1) see alsdAnnulli v. Panikkay 200 F.3d 189, 200 (3d Cir. 1999
(noting hatthelist is “exhaistive”); Liberty Bel Bank v.Roges, 726 F. Apfx 147, 15152 (3d
Cir. 2018). Because the partidsnit their briefing to thefourth elementthis Court begins its
analyss there a@ well, focusing on the question of whetH2efendats engaged irectivity
constituing “predicateacts unde RICO.
1. Extortion
Plaintiffs first allege that Bfendants comitted thepredicate act of extton inviolation

of Connecticut New Jersey, andlassachusettstate law. (SAC 1 134.}* “Violations d state

B A “patterri is defined a“at least two acts of rackeering activty” within ten years otach ¢ther. B U.S.C. §
1961(5).
1 Conneticut state law mvides that goersoncommits exortion when
he compels or induces another person to deliver such property to himself or a third person
by means of instilling in him a fear that, if the property is swdelivered, the actor or
another will: (A) Cause physical injury to some person in the futur@)atause damage
to property; or (C) engage in other conduct constituting a crime; or (D) acoose s
person of a crime or cause criminal charges to #éuted against him; or (E) expose a
secret or publicize an asserted fact, whether true or falsdintpeto subject some person
to hatred, contempt or ridicule; or (F) cause a strike, boycott or other aalldabor
group action injurious to some penso business; except that such a threat shall not be
deemed extortion when the property is demanded or received for the benefigafithe
in whose interest the actor purports to act; or (G) testify or provide infiommar
withhold testimony or inforntéoon with respect to another's legal claim or defense; or (H)
use or abuse his position as a public servant by performing some act within or related to
his official duties, or by failing or refusing to perform an official duty, in such nraane
to affectsome person adversely; or (1) inflict any other harm which would not benefit the
actor.
CONN. GEN. STAT. ANN. § 53a119 (West)

New Jersey state laprovides in relevant part that a person commits extortion when he purposely threatens t
a. Inflict bodily injury on or physically confine or restrain anyone or commit any other
criminal offense;
b. Accuse anyone of an offense or cause charges of an offense to be instituted mgainst a
person;
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extortion statutesmay qualify as RICO predicate acts, but only if such violations are also
‘capable of being generically classifieslextortimate’” United States v. Kgch 903 F.3d 213,
225 (2d Cir. 2018)citing Wilkie, 551 U.S.at 567 (2007 (emphasis inoriginal)); see also
Scheidlerv. Nat’'l Org. for Women, In¢.537 U.S. 393, 4092003) ¢ecognizing that conduct
alleged to be extortionate urrdgtate lawmust fall within a “generic dénition of extortior);
United States \Ferriero, 866 F.3d 107, 115 (3d Cir. 20) (noting thafw]hen a federal scheme
incorporates state law, whether a state violation qualifies as a federgredicaé depeds on
whether the stateffense falls within the cri@'s generic definitiof). “Such‘generic’ extortion

is defined as‘obtaining something of value from another with his consent induced by the
wrongful use of force, fear, or thredt Scheidley 537 U.S. at 409quoting United States v.
Nardello 393 U.S. 286, 290 (1969ee alsoUBC, 770 F.3dat 843 fioting that“under the
generic deihition, use of fear must bisvrongful’ to be extortionate’). As a threshold matter,
therefore,this Courtwill first examine whether [Rfendants usedwrongful” force, fear, or

threats against Plaintiffs.

c. Expose or publice any secret or any asserted factethkr tue or false, tending to
subject any person to hatred, contempt or ridicule, or to impair his credit ioetms
repute;
d. Take or withhold action as an official, or cause an official to take or wittdution;
e. Bring about or continue a strikegycot or other collective action, if the property is
not demanded or received for the benefit of the group in whose interest the actor purports
to act;
f. Testify or provide information or withhold testimony or infaation with respect to
another's ledeaclaim or defense; or
g. Inflict any other harm which would not substantially benefit the actor but which is
calculated to materially harm another person.

N.J.STAT. ANN. 8 2C:205 (West)

Massadusetts state laprovides that a person commétstortionif he:
verbally or by a written or printed communication, threatens an economic imury t
another, or threatens to deprive another of an economic opportunity, with intent to
compel that person to do any act, involving the use or disposition of anything of value
against his wil. . .

MASS. GEN. LAWS ANN. ch. 271, § 3() (West)
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a) Sabotag/Nandalism

Plaintiffs contend that, iduly 2012, uion members committedriminal acts“designed
to harm the alerly and frail patients under their canean effort to force Paintiffs to accedeo
[NEHCEU s] extortionate demanti@nd ha those acts wee commited*“at thedirecion of lead
organizes enployed by te NEHCEU” (SAC 118-9, 169, 171.) Rintiffs argue thathoseacts,
which involvedtampering with patient identifyng information altering medical recordsand
damagingandhiding medical and other egpment, demonstrate wrorgful useof violenceand
force which constiute the predicate dcof extortion sufficient to prove mcketeering aotity
under 8196&). (SAC 11169-170.) There is no dispute th#e sabotage/vandalism occed,
arnd Defendants concede that the acts #$eues wee criminal. (SeeAlito Decl. Ex. 123at
206:449, 2102-227:9, 228:52229:19, 232:1-234,624412-248:7 Ex. 173 at 152:1-156:7
173:13477:5, 180:1&3, 182:17183:25; Ex. 25&t106:22-107:9119:1-122:12, 178:14179:3;
Ex. & 250-52, 254-59Kekacs Det Ex. 129at Car®©ne_99539D.E. 402at 8-9.)

The record, lowever,contans no admissie evidencethat individual union members
committed, or the union itself directed or ratified, those ackist, as to te conduct of
individual union members although HRaintiffs’ pleadings are rife with conjecture and
supposition, nothingn therecord supporta finding that any union membacted to sabotage or
vandalize the Connectit Facilities. Although plice and incident reportaoted that union
enmployees hadcces  the sites anthe unionstrike mayhave been tated b the shotage,no
suspect®r witnesse were ever identified. SeeAlito Decl. Ex. 25052, 25459; D.E. 4021 1

356-58.}° Even if individual union members had beewentified and/or charged witthe

15 Counsel or Healthbridge fed a formacomgaint with the Connecticut Chief StateAttorney (¢ CSA”) implying
that the unioa mighthave beeinvolved with the sabotagebut did not provide anyproof of thér contention. (Alito
Decl. Ex. 260.) Plaintif' suggeion thatthe CSA investigatin was willf ully compromised orwrongully
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sabotage,they are not named defendantshis action and their menbership inthe NEHCEU
alonedoes not make the union responsible for their actid®®ese Phila. Marine Trade Assv.
Local 1291, Intl Longshoremans As&, 909 F.2d 754, 757 (3d €i1990) (roting that“union
membersqua membersare not audmaticdly agens of the unioh). Rater, the namednion
defendantsanonly be held responsible for the actions of their members if the urstiinsd or
authorizedthe ads at issue See U.S. v. Wig, 322 U.S. 694, 702 (1944) (holdingatti [t]he
adions of one individual member no mobéend the union tharthey bind another individual
member unless there is proof that the union authorizedibedathe acts in gestion”) see also
Carbon Fel v. Mine Workers 444 U.S. 212, 2187 (1979)(applying tle comnon law st for
agencyin holding that a union isat liable for the acts of itmembers wheréhe union had not
“authorized, participated ,ior ratified’ thoseactg; Consol. Coal Co. v. Mine Wkers, 725 F.2d
1258, 1263 (1t Cir. 1984) (notinghat “just as acorporation ordinarilys nd liable forthe acts
of a gockholder, sorecgnition of a labor organization as a juristic personalifyevents
imposing lability on itfor the acts oits membas”) (internal citation omitted).

Plaintiffs have intoduced no evidence th®efendats knew of encourage, or directed

thedamage to th€onnecticufFacilitiesbeforeit occurred® Indeed union officersspecifically

truncatel becaiseComecticut politidanshave received sizableampaigrcontibutions from the unionss suppoted
only by innuedo, not facts. §eeAlito Decl. Ex. 264 D.E. 4162 & 7-9.)

16 Plaintiffs attempto stow union direction and spprt for the sabotge andvandaism by pointing to &Contract
Campagn Manual” (the “Mamnal”) produed by SEIU in 1988 which had previouslyprovided guidance to its
affiliates as to how tdexet pressur@n employersin order © acheve bargaining goals.Sé generallyAlito Ded.
Ex. 1, Ex. 140 at B:20-29:6) The Manual was reviskin 2004 but by 2007 or 2008the SEIU no longer
distibutedit to its affiliates. (Alito Decl. Ex.326; Ex. 140 at $:8-38:19 D.E. 414-7.) An additional attemptto
revisethe Manualin 2011/2012was rever finalized. (Alito Decl. Ex.140 at 41:1244:1, 48:1-49:14; Ex 5, 6.

Plaintiffs arguethat the Manuatlirectly opposeshe orderly process establisheddanthe NLRA and ecourages
union affiliatesto engge in illegal extortionate bhavia - pointing to setions of the Manual thatdiscuss coercive
bargainirg tactics and applying economic, political, finexicand reputational pressure on emglsy (See e.qg,
D.E. 3992 1119-20; SAC 1 4 (assertig thatthe Manual‘instructs SEIU nembers and members of its local ioms,
to destoy businesses, ruineputaions, and invokedgal process impperly’).) Assuming for theake of argument
that Raintiffs’ contentiors aetrue (an assuption that § not dearly supported by théanguagen the Manual), there
is nothing in the Record touggest that the Manualwas used consultedor relied upon by any union erngyee
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denied havinguchprior knowledgeor directing union nembers to ammitthoseacts (SeeD.E.
402-31188-90 NEHCEU pesident Daid Pickus declaring tha{d]t no time prior to the July 3,
2012 strike . . . did I or, to thebest of my knowledgeany NEHCEUofficer or enployee —
participate in or authorizeny act of sabotage or vandalignD.E. 402-7 11 1822 (SEIU
Executive VicePresiden Leslie Franedeclaring that [a]t no point did |- or to the best of my
knowledge anyone aSEIU — direct anyemployeeof Plaintiffs to commit any actf@eabotager
vandalsm”); D.E. 4021 11330, 333) Internd union communicatios after the fact indicate that
Defendantglisappreed of thedamage done d@he Connecticut Facilities(See Alito Decl. Ex
266 (discustng issuing a “very strongly wordededunciation ® WHOEVER is responsible,
WHATEVER their job ormpositiori and stating that“anyone with a peasized brain would realize
this isrit a tactic we would undertaRe Ex. 267 (expressingancen tha “some snall number of
members might have thougtitis was agood dea b ‘mess up the scabsjot thinking abaut
likelihood of ham to the residents(or to the union’s reputatioreithe)” and proposingto
“strongly repudiatette acs, [and] bevery dear that, whoever was responsiblenionmenbers
or not —this is totally contrary to everythinge stand for and believe if).) Defendantdurther
informed the Conecticutgovernors office that“they wererit sure what happenédut gave
assuranes that they would‘redouble theirefforts to tell their menbersnot to engage in
arything resembling this belior” (Alito Decl. Ex. 151 at 13311-23) As a result,a
reasonale jury couldneitherfind that union members vandalized or salged theConnecticut

Facilities, nor thatDefendants aradble forthose acs.

allegedlyinvolved in the actsit issue here(D.E. 414-2 148-50.) As auch, whatever the Mamldid or did not
advo@tehas nobearing on this matter.
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b) Ecoromic Pressu

Plaintiffs next allege that Defendants used dermatisns/protests and regulatory and
legal processes to wrongfully pressure Plaintiffs into complyin iNggitimate bargaining and
unionization demands. (SAC {1 3 (claiming that Defendants intended to forceffBl&inti
allow UHWE *“to unionize Plaitiffs’ non-union employees in New Jersey and elsewhere” and to
“accept exorbitant, outsized and unnecegs&ontract demands” from NEHCEU at the
Connecticut Facilities), 6, 17, 21, 92, 117, 148, 18Q02; D.E. 3991 at 4.) Defendants
concede that they ad those tactics to put economic pressure on Plaintiffs but digyaiteither
the ends they sought or the means by which they pursued them were wrongful. (See D.E. 414 at
4 (acknowledging that Defendants wanted “better terms for employees inieellsntyaining,”
“recogniftion of] UHWE where it won elections in Newrgdey,” a cessation of “labéaw
violations,” and a “remedy [for] past violations”).) Therefore, the only que&tedare this
Court is whether the Defendants’ end goals or the tactics they employed in thpai@amere
“wrongful.”

“Unlike the use or threatened use of force or violence, the use of economic fear in
business negotiations between private parties is not ‘inherently’ wrongful” andfédneof
economic loss is a driving force of our economy that playsmgortant role in many legitimate
business transactions Brokerage Concepts, Inc. v. U.S. Healthcare,,1h40 F.3d 494, 523 (3d
Cir. 1998) The threat of economic loss may constitute “fear” for purposes of an extortion
analysis, but it does not include “the fear of economic loss in the context of hard business
bargaining . . . .”Id. at 522. In disputes between unions and management, the word “wrongful”
is an important qualifier. Without it, unions would be unable to impose any economic pressure

on mangement, because every strike, contragotiation, or attempt at unionization could be
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deemed extortionate, so long as an employer fesrer financial harm. With this limitation in
mind, Plaintiffs have failedto present euilence sufficient to show thddefendants aed
wrongfully.

First, the evidence would not permit a reasonable jury to conclude that Defendants
pursued illegitimate ends in the collective bargaironginionization process. Because it is not
unlawful to pursue “a union contract calling for higher wages and atimretay benefits,”
United States vEnmons 410 U.S.396, 409 (1973)NEHCEU was well within its rights to
pursue higher wages and better benefits for its members when negdiatcessio CBAs for
the Connecticut Facilitiesindeed, both parties aggressively pursued their own finantéaests
during those negotiation sessions. (See generally Alito Decl. EX97,9200, 201; D.E. 402 |
32 (setting out the parties’ initial positignsKekacs Decl. Ex. 35280.) The scope of
permissible bayaining include Defendantspushto maintain existing staffing ratipsa topic
which is“standard fee for collective bargaining, Tr. of Columbia Uniy.364 NLRB No. 90,
2016 WL 4437684, at *18016), butwhich Plaintiffs allege wasstead a attempt to create
“do-nothing” or “nashow” positions. (See SAC {1 131, 158ipwever,the record is cleahat
Defendants believed thexisting staffing ratios were appropriate and necessary for thesiom
of patient care, (D.E. 402 {1 2735; 4023 11 1013; Kekacs Decl. Ex. 24 a),2and Platiffs’
preference for higher ragodoes not render ddendants’position illegitimate. SeeUBC, 770
F.3d at 839 (noting that subjective disagreements of the value of a service is na@nsuffic

support a civil RICO claim)’

7 plaintiffs alsoallege that Defendans®ugh to force Plaintiffs to adopipatterri CBAs insted of engaging in
goodfaith negotiations (See SAC 1 118, 12but once again, the record lacks evidentiary support for this claim.
Indeedthe had bargaining that took place during the thieight negotiatiorses®ns is squarely at odds with a
demand for the acceptance of a pattern agreement.
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Nor was UHWE'sunionization ofthe Somerset Facilitynlawful; both the NLRB and
federal appellate courts ratified UHWE'’s election as the exclusive bargagpngsentative at
that location!® In fact, the Third Circuit Court of Appeals found thétwas Plaintiffs who had
violated the NLRA during the unionization procdsgimproperly questioningmployees about
their union sympathies, dischargingreplacingemployees in retaliatiofor their unionzation
activities,and refusing to bargain witdHWE. See 1621l, 725 F.App'x at 134-35 14144,
1621 | 825 F.3cht136, 1451°

Second, the taics employed byDefendants irpursuit of their collective bargainingna
unionization goalsvere notwrongful. As to Defendantsparticipationin regulatory procsses
(seeSAC 11 18289, 197202 D.E. 416 at 3435), there is nothingmproper about private
citizens or public officiad exercis@ing] their rights to notify the apppriate agenciesranobilize
public gpinion about a serious violation of the l&wBrownsville Golden Age Nursing Home,
Inc. v. Wells 839 F.2d 155,159 (3d Cir. 1988). In Massachusetts, Defendants believed that
Plaintiffs’ labor practices were relevant tile DoN process andsubmitted informatiorabout
those pactices forconsideration. eeD.E. 4025 11 6467; Alito Decl. Ex. 147 at 23235.)
The record does noinclude admissible evidenceo tsupport Plaintiffs contention that

Defendants offered to witraw thosepetitiors if Plaintiffs enterednto a neutrality agreement or

18 Qutside & Defendantsunionization effots at Somerset, Plaintiftdlege that Defendaritpush to uniorde other
facilities was unlawful becaugbeydemanded a neutiity agreemenin exchange for ending the Campaigi®AC
9 130) The recorddoes nosupportthis claim (SeeD.E. 402-3 33; 4024 | 24; 4029 11,4027 18.) Even if
there were, a neutrality agemenis merely acontractin which an employer ages taemain neutral during a
unioris attempt to organize a workforce. Téés nothing wrongfulabout requesting such an agment.Indeed,
these agreementbenefit]] both paties with efficiency ad costsaving. . . ' Hotel Enmp. & Rest Emp Union,
Local 57 v. Sage HosRes, LLC, 390 F3d 206,219 (3d Cir. 2004).

19 Plaintiffs alsoargue that Bfendarg’ desire to unioize was wrongful because it wadriven almost entifg by
the need to incres@ membership in order to fufsignificantunderfundegension liabilities and other considerable
debt’ (SACT13, 5 7286, 119 alleging that“ SEIU's primary organizational gopd]as achieving increased
membership and the resulting revenues that go along vathreembershif).) Even if Defendantdi nancial
situation is as precmus as Pliatiff s suggest, thgoalof increasing union membershipriet illegitimate whether
to shore uginancesor to increase union bargaining poweiven thathe recordndicaes that Defendasmoved
to unionize tte Somerset Facility legallyhe possiblity that they were financially motivated to do isdrrelevant
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submited to any specificcollective bargaining demars. SeeD.E. 40212 1 3-8; Alito Decl.

Ex. 129at 84:9-17;Ex. 133at 183:21-24, 184:18-2XKekacs Decl. Ex. 250; SAC EK at 229

In Connecticut,the record eence shows only thatddendants asked United States Senator
Richard Blunenhal to irvestigatewhat Defendants believeth be questionable billing practices
by Plaintiffs and that they did so without advance o®tio Plaintiffs (D.E. 4024 Y 6164;
402-31182-84; 4029 11 24-26.) Therefore Defendantsrequest could not have been used as a
threat to force Plaiifts to comply with any demand.

Further, the protests and demonstrations Defendargaged in wae peacefyl did not
involve violence or threats of violencand did not result in arrests or criminal charges being
brought against any person or entity. (D.E.-4241 11-1341413 Y 34.) Te protest on
August 23, 2012nvolved picketingby UHWE andNEHCEU membersoutside of Care One
headjuarters and the delivery pétitionsto a receptionist inside the facilityrhe potestors did
not break into théuilding; theywalked in through an opeatoor,entered the elevators, and once
they reachedheir destination, almly requested permission teavethe binders, andeparted
immediately when askedKekacsDecl. Ex. 143, 1443 At no time did any of the participants
threatenanyone and none was arrested farespasor any othercharge. (Kekacs Decl. Ex

144, 320 feportingthat the protest wa$peaceful[]), 321, 322) Demonstrations and union

2 There is some dispute ashoth thesubstancandadmissibility of Exhibit K to the SAQwhich documents an
email exchange between Elisabeth Dgldyaley’), a Senior Research Analyisr UHWE and Bill Galy (“Gady'),
an attorney represteing Plaintiffs in the N applicationprocess.The first email irthe chain, from Rley to Gady
states that Defendaritplan to goforward’ with their petitions fo public hearings in ordéto make sure that the
DoN process for thse facilities provideworkers with an opportunity tell the stat@andthe public about this
operator, and to have an open discussion aheutiture of this operator in Massacats.” (SAC Ex. K at 2.)
Gady sfollow-up emailpurpots to sumnarize the substance opaone calbetweenGady and Daleguring which
Gady suggestthat Daleyoffered to withdaw the petitions if Plaintiffscede to yur Connecticut sister units
demands in regarding a dispute over an apparent unfundeapgepaitern contract; or neuttglagreement (Id.
at 1.) Gadys email is inadmissible hearsay and therefdoes not provide support for Plainsificontenton that
Defendants offered to withdratheir petitions if Plaintiffs complied wittother demands.

2! Defendants have submittéolir videatapes imo the record, all of which contain footagetb& August 23, 2012
protest. (K&acsDecl. Ex.143,144, 321, 322.)“When as here, there is reliablédeo footage othefacts in the
record; the court‘view[s] the facts in the light as depicted by the vidpe” Morgan v. Borough of Fanwoo680
F. App’'x 76, 80 (3d Cir. 2017) (citin§cott v Harris, 550 U.S. 372, 380 (2007)).
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activities @ New York University School of Law, designed to draw public attention to Straus
role in Plaintiffs businessand labor pactices ad to further Defendants unionization and
bargainng goals, $eeD.E. 4024 139; 4023  57),were also peaceful Although Straus may
have disliked having the propriety of his business and philanthropic vermjuesdioned,
Defendarg were wihin their rights to make such publiballenges. See, e.g.Metro. Opera
Assn v. Local 100239 F.3d 172, 1778 (2d Cir. 2001) (noting thawithin the labor context, in
seeking to exert social pressure [plaintiff], the Unioris methods may blearassig, upsetting

or coercivé but they reanainprotected. As suchthere is 0 gemniine issue of material fact as to
whetherDefendantsadions were wrongful.

Overall, the record shows only that Defendants engagddwful, albeit aggressive,
bargainingand unionization effortsvhich involveda publiccampaign critical of Plaintiffs in
order toadvocate for its memberdlaintiffs’ obvious frustration with these efforts, however, is
insufficient to rendeDefendants actions“wrongful.” While it might be preferableif these
types of disputeslid not necessitate the intense and ceoeroneasures adopted by the parties,

this Court finds that Defendants’ actions do nohstitute extortior?

22 Becausethe Courtfinds there is no genuine issue of material fact ahéolegality of Defadants actions, it need
not adiressthe whetherPlaintiffs have sufficiently shown th&tefendats sought to obtain propey belonging to
Plaintiffs. The Court notes, hawer, that Plaintiffs allege that that property includes:

Wages and benefits to be paid pursuant to labor contritilipns of dollars in

contributions to the underfunded UHWE Pension Plan HEHCEU Pesion Plan;

Payment of 100% of employees’ healihsurance costs; Substantial monetary

contributions to the NEHCEU Training Fund and UHWEaining Fund;Wages and

benefits for unwanted, unnecessary, and superfluous labor in theofobfbated and

unnecessy staffing levels at Plaintiffs’ unionized facilitiefhflated wages for needed

labor at rates higher than market valDeies moneys, agency feesid per capita taxes

for the Defendants and thedtssociates, including the SEIU Internationatcess to

Plaintiffs’ private property; Control over Plaintiffs’ busiess assets in the form of

participation in theorporate governance proce€ginfidential business information; and

Plaintiffs’ communication rights.
(SAC 154)

In addition, because #hiCourt inds that there is no genuine issue of material fact #setiegality of Defendants
actions undethe generic definition of extortion, it need not anadyPlaintifE’ claims underhe stée extortion
statutes.
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2. Mail & Wire Fraud

Plaintiffs nect claim tha a “central featuré of the Campaignnicluded usinghe COW
flyers, and media adveréments to“disseminge] . . . false, nisleading, and/or irendary
allegations regarding” PlaintiffS business and kor practices r@d Straus personal and
professionhlife with the goalof deprivingPlairtiffs “of thar propertyby deceiving thirdparties
into believing that Plaintiffs arebad healthcare proviérs. . .” (SAC 1 208 239 see also
generallyf9 209-51;D.E. 416 at 4) In sodoing, Plainiffs allegethat Defendantsommitted
mail and/omwire fraud

The elemerg of wire/mail fraud are (1) a scheme or artifice to defrau@) culpable
participationby the defendan{i.e., specific intent to defraud and (3) use othe mailsor wire
trangnissons toeffectuate the schem&eee.g, Nat'l Sec. Sysv. lola, 700 F.3d 65, 105 (3d Cir.
2012);see also United States v. Ril&21 F.3d 312, 329 (3diC2010);U.S. v.Dobson 419
F.3d 231, 23637 (3d Cir. D05); United States v.Al Hedaithy 392 F.3d 580590 (3d Cir. 2004)

(discussing the eleemts of mailfraud under 18J.S.C. §1341)2® “Additionally, the object of

23 The substantie crimeof wire fraud itelf is defined in relevant part:as
Whoeve, havirg devisél or intending to devise any scheme or antifio defraud, or for
obtaining money opropery by means ofdlse or fradulentpretenses, representat®
or promises, tnasmits orcauses to be tramitted by means of wire, radior television
communicatdbn in interstate or foreign commerce, anytiwgs, signs, signalgictures,
or sound for the purpose ofxecuting seh steme or artifice, shall béined under this
title or imprisoned not more than 20 years, or both.

18 U.S.C§ 133.

The sibstantive crime ofmail fraud tself isdefinedin relevart part as:

Whoe\er, having devised or intending to devisny scheme attifice to defraud, or for
obtaining money opropertyby means of falserdraudulent pretenses, repretsions,

or promses. . . for the purpose of executing $uscheme oartifice or attemptingo to
do, places in anpost office orauthorized depd®ry for mail matter, anynatter or thing
whatkver to be sent or deliverday the Postal Service, or dessor causes tobe
deposied any matter or thing whatevéo be sent or delivered by any yate or
commercial intertate carrier, ptakes oreceies therefrom, any such matter or thing, or
knowingly causes to be delivateby mail or such carrier accang to the direcion
thereon, or at the place at which & directedo be delivered by thperson to whom it is
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the alleged scheme or artifice to defd mustbe a traitionally recognized property rigfitAl
Hedaithy 392 F.3d at 59(nterral citation omittel).

In order b prove wire frad, Plairtiffs need to do morghan presenta lengtly list of
statementshey allegewere fdse and misleading. SeeSAC 1 209-237, Ex. MKK, MM, NN,
AAA ; Kekacs Ex. 28§ They mustmtroduceadmissible exderce fromwhich a reasonableljy
could concludehat Defendairs hadthe spedic intert to deceive. They have not. First, the
record sbws that Defendants hadhiplace facthedking and vetting procedurehat they
adhered to befe publishing anystatement That process involved ahering fadual
information, dafting a communcation based on thahformation, preiding the material to
counsel for factheckingand legal vettig, and then requesting appabJor authorization to
publishthe communicadon. (D.E.402-1 at 98105.) There is nandication thatDefendants
strayed fom this process for the publications at issue in this case. In addition, theisedeat
that tre individuals who researcheddrafted and/or appr@d the chdlenged publiatons
believed their contents to be truthf (SeeD.E. 4026 11 4-8, 22 402-4 113, 3-87; 402-211
70-73, 105108; 402-31115-19; 3-40; 5862, 7175, 106111; 402-5 1Y 7-11402-79111-12
402-9 11 16-21, D; 402-1311 4-36; 402-1411 3-12; 414-14 7 2-12; Alito Decl. Ex. 165at

27:5-14; Ex. 118at81:18-82:7; Ex. 135at 20825-209:6.F* While the Campaigrmay haveused

addessed, any suahatter orthing, shall be fined under thistle or imprisonechot more
than 20 yearsor both.
18 U.S.C.A. § 1341

Case congruing theelementsf mail fraud are equally applicable torefraud casesSeeAl Hedaithy 392 F.3d at
590 (establishinghe elementto “prove mail or wire fraud”)United States v. ®Gvengo 637 F.2d 941944(3d Cir.
1980).

24 The record here caistslargely of dechrations fromunion employeesind/or officers whaarticipated in e
researchdrafting, vetting, and appval proces for the union publications assue. Plaintiffs argumenthat ths
Court shald discount thse declarationsolely because tley are“self-serving” (D.E. 4221 { 2), has no merijt
particularly given that the deposition testimony from those pers@inot inconsistent with their declarationSee
U.S. v. Stern881 F.3d 853, 857 (1 Cir. 2018 en bar (noting hat here is nothingthat “prohibits an affidavit
from beingself-serving andrecognizing thata litigants selfsaving statenents based on personal knowledge or
observation can defeaummary judgmefyj.
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forceful, critical, hyperbolic, andsametimessatirical statemerd regardingPlainiff s’ practices
and Srauss actions that is no the same agpublishing false or misleadingtatementsvith the
intent to decwe the public® As such,thereis no genuine issue of mat fact as to
Defendarg’ culpability for mail and/owire fraud
3. Travel Act
The TravelAct makesit a crime totravel
in interstate or foreign commerce fase] the mail omary facility
in interstate or foign commerce, with intent to(1) distibute the
proceedsof any unlawful activity, or (2) @mmit any crime of
violence to further anynlawful activity; or (3) otherwisgpromote,
manage, establish, cay on, or facilitde the promotion
management, estidhment, or carrying on, of any unlaulf
adivity, and theeafter performs or attepts to peform [an act
listed].
18 U.S.C. § 1952.

For Plaintiffs’ claim unde the Travel Act to suive summary judgment, Plaintififsust
show Defedants intendedio promote unlawful activity. See Brokerag€oncepts 140 F.3d at
529 “Unlawful actvity” is “extortion, bribery, or arson in violation of theMs of the stae in
which committed or of theUnited State$. 18 US.C. § 195fh)(2). As a esult, Plaintiff$
“Travel Actclaim hingeson the succesd @s” extortion claims.Brokerage Concep, 140 F3d
at 529. Because this Court will granéfendarg’ motionfor summary judgmet as to Plaintit’
extortion claims, Ruintiffs’ Travel Act cldm also necssarily faik.

4. Conspiracy

Plaintiffs alsoallege that Defendants conspired to violate the substantive provisions of

RICOin violation of Section 1962(d). (SATY287-392 see alsdl8 U.S.C. 198(d) (provding

25 Because this Courfinds that De¢ndants didhot ad with a specificintent to deceive the puldj it neel not
addresghe @ntents of each of thehallenge pulications. This Court noteshowever that approximately 46f the
challenged publictions do nb appearto havebeen publishedy the Deéndars and tle vast majdty appear at
least in p#, to asert noractionableopinion. SeeKekacs Ex. 286.)
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that “[i]t shall be unlawful for any person to conspire \tlate any of the provisios of
subsection (g (b), or (c) of this sectidn.) However, “{a]ny claim under section 1962(Hased
on corspiracy to violate the other subsections of section I®&&ssarily must fail if the
substantre claimsare themselves deficietit. Magnum v. Archdiocese of Phil&53 F. Appx
224, 229 (3d Cir. 2007) (quotirigghtning Lube, Inc. v. Witco Corp4 F.3d 1153, 1191 (3d Cir.
199¢8)); see also Disict 119P Health & Welfare Plan v. Janssen, |..P84 F. Supp2d 508,
52930 (3d Cir. 2011) (dismissingonspiracy claim where PIdiff failed to properly allege a
substantive RIO claim). There being no genuine issue of material fact asefenDants’
substantive RIO liability, Deferdants’motion forsummary judgment as ®laintiffs claims for
conspiracy shall be granteddaRlaintiffs motion shall be denied.

B. State LawClaims

Under 28 U.SC. § 1367,federal courtsmay exercise jusdiction over séte law claims,
however, “if the federal clens are dismised before trial, everhough not insubstaial in a
jurisdictional sense, th&tate chims should be dismisseaswell.” United Mine Workrs of Am.
v. Gibbs 383 U.S. 715, 726 (B8); see #s0 Sténey v. Perry 907 F. Supp. 806, 825 (D.N.J.
1995) (“[A] federal district court madecline to exercesits supplmental jurisdiction over state
law claims if all fedeal daims are dmissed.”);Washingtorv. Secialty Rsk Servs.Civ. No.
12-1393 2012WL 3528051, at *2 (D.N.J. Augl5,2012) (noting that “whe the claim wer
which the district court s originaljurisdiction is dismissd befoe trial, the district gurt must
declire to decidelte pendenstae claims”)(alterations iroriginal) (citing Hedges v. Musc®04
F.3d 109, 123 (3d Cir. 2000Q)nternal citations omitted).

Here, havig fourd nogenuineissuesof material fact as t®laintiffs RICO claimsand

having granting summary judgment in fav of Defendarts on thoseclaims, the only chims
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remaining are state law defigion and tadelibel. This Court dedhes to exercise spfemental
jurisdiction over thoselaims aml they will be dsmissed whou prejulice.
V. CONCLUSION
For the reaons sefforth above,this CourtDENIES Plaintiffs’ Motion for Summary
Judgment (D.E398 andGRANTS DefendantsMotion for Summary Judgment (B. 400)as

to Counts One through Six. Quas Seven and Eight a®®elSMISSED. An appropriateorder

follows.
/s/ Sean D. Wigenton
SUSAN D. WIGENTON, U.SD.J.
Orig: Clerk
CC: Parties

Michael.A. Hamme, U.S.M.J.
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