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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

AMERICAN FINANCIAL RESOURCES, : Civil Action No. 12-7141 (ES)

INC., :
Plaintiff, : OPINION
V.

COUNTRYWIDE HOME LOANS )
SERVICING, LP; BANK OF AMERICA, :
N.A.; and BAC HOME LOAN
SERVICING, LP,

Defendants.

SALAS, DISTRICT JUDGE

l. I ntroduction
This matter comes before the Court on Defersl@duntywide Home Loans Servicing,

LP, Bank of America, N.A.and BAC Home Loan Servicing, LP{&Defendant”} motion to
dismiss(“MTD”) Plaintiff American Financial Resources, Inc("*®laintiff” or “AFR”) First
Amended Complaint (“FAC”). (D.E. No. 18).

The Court has considered the parties’ submissions in support of and in opposition to the
instant notion, and decides the matter without oral argument pursuant to FE&iv.RR. 78(b).
For the reasons set forth below, Defendant’s motion to dismiss is granted imgdateraed in
part. Specifically, Counts TWO, THREE, SIX, and SEVE#&te dismissed with prejudiceand

Counts ONE, FOUR, and FIVilay proceed

! Bank of America, N.Aand/or its home loan servicing division, BAC Home Loan Servicing,“siicceeded to
and/or assumed all @ountrywide Home Loans Servicing, sPights and obligations[,]” including those “under
and pursuant to the Contract.D.E. No. 18, First Amended ComplainEFAC”) 11 79, 107-08).
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. Factual and Procedural Background

Plaintiff originates mortgage loans, pools them, and sells them to inveft#s.{ 16).
Plaintiff retains the right to service certain of its pools of loansl.).( On October 1, 2008,
Plaintiff subcontracted with Defendant to service somelaintiff's loan mols (the “Contract”).
(Id. T 17;Ex. A). Plaintiff, inter alia, paidfees to Defendant according the Contract. (FAC
27). Yecifically, Defendant was entitled to a fae per month foeach loan file thaDefendant
serviced. Id. 1 2728). Other fees were based on thegté of the loan’s delinquency—i.e., the
longer the loan was delinquent, the greater the fee paid to Defentthrly 2932). Pursuanto
the Cantract,Defendant was requirdd provide notice andnplement loss mitigation strategies
and/or initiate foreclosure proceedings if a loan remained delin@femta certain amount of
time. (Id. 1 32).

Plaintiff alleges that Defendartireachedthe Contract and theAcceptable Standard
Servicing Procedures in at leattirty-five ways by, for example(1l) “[flailing to collect
payments due under each Mortgage Loanfd’ { 33(a)); (2) “[flailing to maintain adequate
records of each Mortgage Loan[,]id( {1 33(b)); (3) “[flailing to execute and deliver all
appropriate noticg¢g” (id. § 33(d)); (4) “[flailing to provide a monthly delinquency report[,]”
(id. 1 33(e)); (5) “[f]ail[ing] to maintain accurate records reflecting ttadus of ground rents,
taxes assessments, water rates and other current charges which are or may bésompaoan |
the Mortgaged Propefty” (id. § 33(j)); (6) maintaining incorrect and contradictory records
because themere “instances of both positive and negative escrow basjt(id. 11 34(a), 58
60); (7) “failing to allow[Plaintiff] proper access to its website reporting information for at least
a month knowing thafPlaintifff needed this information to comply with Annual Reporting

Requirements” thus frustratirigaintiff’s ability to comply withfederal and statauthorities, id.



1 34(f)y (8) failing to perform “loss mitigation and wodut procedure, such as loan
modifications, short sales, and deaadieu[,]” (id. § 34(n)); (9) failing to act in “good faith to
resdve disputes[,]” d. T 33(k)); and (10) “[flailing to service and administer each Mortgage
Loan from and after the related Servicing Transfer [Jaigd. T 33(1)).

Plaintiff communicatedthe purported deficiencies to Defendant via email, thereby
allegedy putting Defendanton notice” (Id. 1 5262). Defendant then allegedly represented to
Plaintiff that it was “taking steps to rectify the[] substandard serving pgocedures . . . in a
reasonably short period of time.”Id( { 66). Thereaftein October 2011Defendant did not
renew the Contract (Id. I 70). Plaintiff allegedlyvasnot immediately able to find a suitable
alternative servicer, so Plaintiff “remain[ed] in its relationshighvidefendant[] until Plaintiff
found a new servicerAurora. (d. 1 7275). As a result of Defendant’'s alleged biess;
Plaintiff argues that its loaratio became much higher, whi¢tinderedPlaintiff from making
additional loansjncreased the cost to borrowoney, and that it was damaged in excess of
$10,000,000. I¢. 11 4950, 71-72, 87).

On November 16, 2012, Plaintiffitiated this action. (D.E. No. 1). On February 15,
2013, Plaintiff fled an Amended Complaimaileging seven counts: breach of contract, breach of
good faith and fair dealing, breach of fiduciary duty, indemnification and attorney;sallésr
ego and successor liability, gross negligence and punitive damages, and fradd NdD18;
FAC 1180-121). Defendant then filethe instant motion to dismiss March 4, 2013 (D.E.

No. 22). Plaintiff filed an opposition to the motion (“Opp.”) on March 18, 2013. (D.E. No. 23).
Defendant filed a reply to the opposition (“Reply”) on March 25, 2013. (D.E. No. 24). The

matter is now ripe for adjudication.



[11. Standard of Review

For acomplaintto survive a motion to dismisg “must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fagstitroft v. Igbal 556
U.S. 662, 678 (2009) (quotinBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). This
inquiry is twofold: the Court focuses on the sufficiency of the complaint and the claim’s facial
plausibility.

The Court determines the sufficiency of a complaint by accepting alplesitled factual
allegations in the complairas true, and then drawing all reasonable inferences in favor of the
non-moving party. Igbal, 556 U.S. at 678. But, the Court need not accept as true any legal
conclusions found in the complaintld. Therefore, “[a] pleading that offers labels and
conclsions ora formulaic recitation of the elements @fcause of action will not do. Id.
(internal quotations and citation omitted)

Second, a claim is facially plausible when “the plaintiff pleads factual cotanallows
the court to draw the reasalrle inference that the defendant is liable for the misconduct
alleged.” Id. (internal citation omitted). Accordingly, the complaint must contain sufficient
“[flactual allegations . . . to raise a right to relief above the speculative le¥@dmbly,550
U.S. at 555. “The plausibility standard is not akin to a ‘probability requirement,” bskdtfar
more than a sheer possibility that efehdant has acted unlawfully.fgbal, 556 U.S. at 678
(citing Twombly 550 U.S. at 570). Additionally, in evalting a plaintiff's claims, “a court looks
only to the facts alleged in the complaint and its attachments without refeoeoitest parts of

the record.” Jordan v. Fox, Rothschil@0 F.3d 1250, 1261 (3d Cir. 1994).



V. Analysis
A. Choice of Law

Preliminarily, Plaintiff and Defendant seem desagree over whether New Jersey or
Texas law applies to the instardse (D.E. No. 227, Defendant's Memorandum of Law in
Support of Defendants’ Motion to Dismiss Plaintiff's First Amended Comp(@MTD”) at 10
n.4) (D.E. No. 23, Plaintiff's Memorandum of Law in Opposition to Defendant’'s Motion to
Dismiss Plaintiff's First Amended Complaint (“Oppat 9 n3).

Article VI, Section 8.10 of the Subservicing Contract provides that “[tlhis Agreement
shall begoverned by and interpreted in accordance with the laws of the jurisdiction of its
corporation applicable to agreements entered into and wholly performed withdn sai
jurisdiction.” (Compl., Ex. A. Because this language is ambigudtise Court will conduct
choiceof-law analysis.

This Court must first determine whether a conflict exists between the laws of the
interested statesRowe v. HoffmahaRoche, In¢. 189 N.J. 615, 621 (2007). If there is no
conflict, the forum state applies its own laws. If there is a conflict between the states’ laws,
then the Court must determine each state’s interest in resolving the specédginsdispute.
Harper v. LG Elec. USA, Inc595 F. Supp. 2d 486, 489 (D.N.J. 2009). The Court therefore
identifies govermental policies underlying the law of each state and determines whether these
policies are affected by each state’s contacts to the litigation and to the. pittieBhe Court
then applies the law of the state with the greatest interest in governiparticelar issueld.

Ultimately, New Jerseyand Texas law daot conflict for purposes of this motion

Specifically, both New Jersey and Texagquire the following elements for a breach of contract

2«An ambiguity in a contract exists if the terms of the contract are suscetibtdeast two reasonable alternative
interpretations.”Kaufman v. Provident Lif& Cas. Ins. Cq.828 F.Supp. 275, 2883 (D.N.J.1992)
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claim: “(1) a valid contract; (2) the plaintiff dermed or tendered performance; (3) the
defendant breached the contract; and (4) the plaintiff was damaged a$ afrédsel breach.”
CompareMcLaughlin, Inc. v. Northstar Drilling Techs., Incl38 S.W.3d 24, 27 (TexApp.
2004) (nternal quotation onttied), with Frederico v. Home Depo§07 F.3d 188, 203 (3d Cir.
2007). Since Plaintiff must prove the same elemfamta breach of contract claim both New
Jersey and Texas, there is no confliéis such, the Court will apply New Jersey leawdecide
Plaintiff's breach of contract claimSeeRowe 189 N.Jat621.

Similarly, in interpreting the Contract and determining the applicabilitthefeconomic
loss doctrine, the Court will apply New Jersey law. The economic loss dopteckides
“recoveryin tort for economic losses resulting from the failure of gypto perform under a
contract in both New Jersey and Texa€ompareLamar Homes, Inc. v. Mid Continent Cas.
Co.,242 S.\W.3d 1, 12 (Tex. 20Q7yith Horizon Grp. of New England, Inc. v. N.J. Schs. Const.
Corp.,, 2011 WL 3687451, at *5 (N.J. Super. App. Div. Aug. 24, 2011) (ruling that a contractual
remedy is necessary if the plaintiff's claim alleges that defendant failed tohdob ve/she
promised). And tort damages are recoverable if defendant’s conduct “would giveeliddelity
independent of the fact that a contract exists between the partie$V.Bell Tel. Co. v.
DelLanney809 S.W.2d 493, 494 (Tex. 199H8altiel v. GSI Consultants, Ind70 N.J. 297, 311
(2002)(Tort recovey is gopropriate when there is an “affirmative dut{yjposed by law” that is
independent of the contract New Jersey and Texdaw do not conflict because both states
apply the same economic loss dowt. Therefore the Court willapply New Jersey’s economic

loss doctrine.SeeRowe 189 N.Jat621.



B. Count |: Breach of Contract

The parties dispute two issues regarding the breach of contract claim: (Hemwhet
Plaintiff has sufficiently pleaded the elements of a breach of contract daiin(2) whether
Plaintiff has waived any potential breach of contract claim.

1. Adequacy of breach of contract claim

Under New Jersey lavilaintiff must plead the following elemerfty a valid breach of
contract claim “(1) a contract between the parties; (2) a breach of that contract; (3) elmag
flowing therefrom, and (4) that the party stating the claim performed its comtractual
obligations.” Frederico v. Home Depo§07 F.3d 188, 203 (3d Cir. 2008ee alsoBeals v.
Bank of America, N.ANo. 10-54272011 WL 5415174, at *9 (D.N.J. Nov. 4, 2011).

Here,Plaintiff has furnished sufficient facts for this Court to infer the exist@f@ valid
SubservicingContractbetween the parties that went into effect on October 1, 2038mpl.,

Ex. A; FAC 1Y 6, 17-20). Plaintiff has also allegednoughfactsfor this Court to reasonably
infer that Ddendant breached the Contratdee e.g, FAC 11 33(a)p), 34(aj)(s)), and that
Plaintiff was harmad as a result of this breacke¢ e.qg, id. { 87(a)fl)).

The parties do not dispute the existence of a valid conttdotvever,Plaintiff alleges
Defendant failed to live up to its contractual obligations by, for example, “@ilfomcollect all
payments due under each Mortgage Loan; [flailling] to maintain adequate recoedslof
Mortgage Loan[;] [flail[ing] to make periodic Mortgage Loan interest mtd monthly payment
adjustments[;] [flailing to execute and deliver all appropriate notiees];f]ail[ing] to provide a
monthly delinquency report. . . .(Id. § 33(a)te)). In total, Plaintiff alleges that Defendant

breachedhe Contractin at least thirtyfive ways. Geed. 1 33 (aXp); 34 (a)(s), 38).



As a result of these breaches, Plaintiff alledgesct and consequential harm, including
financial, reputational, and intangible business injuries exceeding $10,00Qjd00f 48-50,
87(a){l)). Defendant argues that Plaintiff failed to giea cognizable loss. (MTD at-2D;
Reply at §. Specifically, Defendantakes issue withsome ofPlaintiff's alleged damagethat
are indirect, ancconsequential damages, which were not contemplated by the patiaks. (
However, at this stage,ldntiff is only required to plead a loss, which is shown by “simply
supply[ing] an estimate of damageslculated with a reasonable degree of certain§clo v.
Bed Bath & Beyond, IncNo. 061908 2007 WL 1237825, at *3D.N.J. Apr. 26, 2007)
(quotingCox v. Sears Roebuck & Ca38 N.J. 2, 21 (1994))Here,Plaintiff has met its liberal
burden athis stage of the litigation by alleging a litany of losses in the FAC, (T-8))a)hat
may or may not be substantiated at a later stage of the litigation.

Plaintiff hasalso sufficiently pledthe final element-that Plaintiff performed its own
contratual obligations. Plaintiff, for example;furnished to Defendants complete and accurate
Mortgage Loan data[;pafid] Defendants the servicing fees for services rendered according to
the Fee Schedule of the Contfgdttand attempted to work with Defendatio resolve the alleged
servicing deficiencies.(ld. 122, 53-63). Defendantmaintainsg however that Plaintiff did not
provide formal notice as was required under th&€ontract (MTD at 1015). The relevant
language, found irrticle I, Section3.29° of the Contract is ambiguoudecause it is unclear
whether formal notice is requirgdnd, if it isnecessarywhether email communications over an
extended period of time constitute formal notidée Court need not maklkeis determination at

such anearly stage because Plaintiff has pleaded sufficient facts to raise a plausibémaeefer

3 Article 111, Section 3.29 of the Contract provides that “[ijn the event of a dispsi@egfrom any act or omission
by Servicer or Owner hereunder during the course of this Agreementce8eamid Owner shall use best efforts to
work together in good faith to resolgach dispute within a time period that is reasonable in the context ohtise
of the dispute. Except in the case of a monetary error, Owner and Servicer thalbtdotogether in good faith to
resolve the dispute within thirty (30) days of a formatice from either party.”
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that Plaintiff performed its own contractual obligations, including the notice ergeit! (See
FAC 11 2122, 5363), see alsoTwombly 550 U.S. at 570(requiring plausibility, not
probability).

2. Waiver of breach of contract claim

Defendant final argument—that Plaintiff waived its breach of contract claiis
meriless Defendant argues that Plaintiff failed to terminate @uantractdespite the alleged
breaches, rad that Plaintiff continued to collect benefits from Defendant’'s performa(d@D
at 1517). Plaintiff allegesinter alia, that it had theptionto terminate th€ontract (Opp.at 7-

9) (emphasis addedArticle VII, Section 7.3 of the Subservici@pntractprovides that the

Owner may terminate this Agreement upon written notice to Servicer if one or
more of the following Events of Default by Servicer shall occur and shall not have
been remedied: . . . . (b) failure on the part of Servicer duly to observe or perform
in any material rggect any other of the covenants or agreements on the part of the
Servicer set forth in the Agreement which continues unremedied for a period of
thirty (30) days after the date on which written notice of such failure, requiring
the same to be remedied, $hHadve been given to Servicer by owner or by the
Custodian, if any. . . .

(emphasis added)Article VII, Section7.3further provides that “[ijn case one or more Event(s)
of Default by Servicer shall occur and shall not have been remedied, the Owmetjdeyin
writing to Servicermay . . . terminate all the rights and obligations of Servicer under this
Agreement.” (emphasis added)Repeated use of theord “may” denotesa choice. As such,
Plaintiff could have terminated th€ontract though it did nonheedto do so. Moreover,Plaintiff

arguesit was financially infeasible to terminate t®mntractbecause Plaintiff could not find a

* The Court further notes that Sec. 8.1 of @antractbolsters Plaintif position thatnotice’ was givervia email
Contrary to Defendaig argumentgegarding ndte, (seeMTD at 1314), Sec. 8.1 does ngirohibit noticeto be
given via email. Though a delivery address is included in the Coritrdotlays electronic world, one could easily
argue that an email to an individual located in one of the aitellessesconstitutes'notice€’ under the Contract.
This is especially true in light of thaclusive“by other mearislanguageancluded in Sec. 8.1.

9



suitable alternative servicavithout incurringsubstantially greater financial harm(ld. 1 70
74).

Thus, Plaintiff has pled enough factshich, when taken as true, create a plausible
inference that Plaintiff is entitled to relief fdas breach of contraatlaim. Relatedly, Plaintiff's
claimsfor indemnification and attorney’sds,(id. §{ 101-05Compl., Ex. A, 88 5.7(c), 8.9), and
for alter ego and successor liabilitfid. Y 10609), alsosurvive Defendant’s motion to dismiss
since they depend on aiage derivative of Plaintiff's breach of contract claim, whsthvives

Defendant’s motion to dismiss
C. Economic L oss Doctrine

Defendant argues that the economic loss doctrine bars seveRdhiofiff's claims:
breach ofthe implied covenant ajood faith andair dealing, breach of thieduciary duty, gross
negligence and punitive damages, and frayTD at 2227). Plaintiff counters that the
economic loss doctrine does not bar any of the aforementioned claims becausegie all
breaches arose from duties that were independent of any contractual obligafiprat (&17).

New Jersey applies the e@mnic loss doctrine to contracfer both goods andervices.
Saltiel v. GSI Consultants, Inc1,70 N.J. 297, 310 (2002kee alsoDynaelectric Co. v.
Westinghouse Elec. Corp803 F. Supp. 9838687 (D.N.J. 1992) (applying economic loss
doctrine to contract and subcontracts for constructiocogeneratiorfacility). The economic
loss doctrine “prohibits plaintiffs from recovering in tort economic losses to winehr t

entitlement only flowsrom a contract.”"Bracco Diagnostics, Inc. v. Bergen Brunswig Drug Co.,

®> AFR eventually found aalternativeservicer—Aurora. (FAC 1 72-75).

® Defendant makes no argument specifically addressing Plaintiff's d@irmdemnification and attorney’s fees.
Defendant only assartin a footnote thatasd claimshould be dismissedn the same grounds as the breach of
contract claim.

10



226 F. Supp. 2d 557, 562 (D.N.J. 200@yotingDuquesne Light Co. v. Westinghouse Elec. Co.,
66 F.3d 604, 618 (3d Cir.1995)).

The doctrinestrivesto delineate the boundasgparatig contract and tort by barring tort
theories when the relationship between parties is contracBesDean v. Barrett Homes, Inc.,
204N.J.286, 295 (2010).Indeed, he New Jersey Supren@murt hagdeclared “thathe purpose
of a tort duy of care is to protect sociesyinterest in freedom from harm, i.e., the duty arises
from policy considerations formed without reference to agie@ment between the parties]]
whereada] contractual duty, by comparison, arises from so@atyterest in the performance of
promises.” Spectraserv, Inc. v. Middles&nty. Util. Auth, 2013 WL 4764514, at *§N.J.
Super. App. Div. July 25, 2013) (internal quotationsitted.

Nonetheless, rélationships created by contract can give rise to affirmative duties
imposed byaw. For example, although limited in scope, a bailment invariably gives rise to tort
liability when the bailee takes possession of the bailor's property, sepadagpat from the
liability imposed by the parties' contrdctSaltiel v. GSI Consultants, Ind70N.J. 297, 311,
(2002 (internal citations omittedd In such a scenario, a litigant is able to pursue claims under
both a breach of contract theory and a tort theory.

In sum, “remedies in tort relating to a breach of contract may not be maintained in
addition to those established under the contract itself in the absence of any indedatdent
owed bythe breaching party to the plaintiff.Int’l Minerals and Min. v. Citicorp, N.A736 F.

Supp. 587, 597 (D.N.J. 1990).
1. Count I1: Implied Covenant of Good Faith and Fair Dealing

Defendant argues that Plaintiff's good faith and fair dealing claim isrégnduplicative

of the breach of contracdaim because Defendant’s alleged failures are the predicates for the

11



breach of contraatlaim.” (MTD at 2%22). Plaintiff alleges however, thaDefendant breached
contractual, legal, and regulatory obligations, including, for example, “the needrtowdidied
delinquent borrowers loan modification programs(Opp. at 1. Such breaches, Plaintiff
argues, fall outside the contract because they violate statutory and rggialatcas well deviate
from the normal standard of care owed by a prudent mortgage servideat {5). Despite
Plaintiff’'s argumentsthe Court finds that Defendant’s alleged breach of the implied covehant o
good faith and fair dealing claim arises from the parties’ contractual arranganeeis therefore
barred by the economic loss doctrine.

Plaintiff's FAC lists Defendant'sllegedbreaches under two headings: (1) “Defendant][]
failed to perform acaalingto contract[,]’(FAC § 33; and (2) “Defendaipts] defaults under the
Contract and failure to follow Acceptable Standard Servicing Procedures. .(Id.] 34.
Plaintiff also states that “[tjhe foregoing acts and omissions of Defendants [1] are all in
derogation of their contractual obligations[; 2] fall short of the standardrefticat a reasonable
and prudent servicer would exercise under similar circumstances[;] andl [Shdal of certain
legal, regulatory and quasi regulatory requireméngtd. { 44. The duties that were allegedly
breachedvere not implied but were, in fact, expressly included inGbatract For example,
Article Ill, Section 3.29 of th€ontractprovides that where a dispute arises “during the course of
[the] Agreement, [Defendant] and [Plaintiff] shall usest efforts to work together in good faith
to resolve such dispute. . . (emphasis added). More importantly, Article I, Section 1.1 of the
Contactprovides tlat

[tlheproceduresincluding prudent collection and loan administration procedures,

andstandard of caremployed by prudent mortgage servicenrsmortgage loans

similar to the Mortgage LoanSuch standard of care (i) shall beaocordance

with investor guidelines(ii) shall not be loweithan that Servicer customarily

employs and exercises in servicigugd administering similar mortgage loafe
its own account, (iii) shall be in accordance with the requirements of Servicer’s

12



policiesand procedures, (iv) shall be smbstantial compliance with all federal,
state and local laws, ordinances, rules and regulati@ssamended from time to
time, and(v) shall be consistent with industry standards

(D.E. No. 2)(emphasis added).

Plaintiff and Defendant crafted a comprehensive commetmatractto include a good
faith requiremenas well as an obligation to abide by all laavsl regulations (SeeD.E. No. 2,
Art. 1, Sec. 1.1).This combined contractual language makes clear‘tfatscope of the parties’
obligations vas defined by the contratt Saltiel, 170 N.J. at316. Plaintiff cannot therefore
recover in tort for breach of an implied duty that veapresslyincluded in theContract See
Kapossy v. McGravHill, Inc., 921 F. Supp234, 248 (D.N.J1996) (stating that courts “imply a
covenant of good faith and fair dealing in order to protect one party to a contract frorhethe ot
party s bad faith misconduct . . . where there is no breach of the express terms of the’;ontract
Trico Equip., Inc. v. MangrNo. 08-55612011 WL 705703, at *6 (D.N.J. Feb. 22, 2011)
(“[Plaintiff's] claim for breach of the covenant of good faith and fair dealing is barred by the
economic loss doctrine.”Nartino v. Everhome Mortg639 F. Supp. 2d 484, 494 (D.N.J. 2009)
(“[M]ere failure to fulfill obligations encompassed by the parties’ contiactuding the implied
duty of good faith and fair dealing, is not actionable in tortAxcordingly, Plaintiff's claim for

breach of the implied covant of good faith and fair dealing dismissed
2. Count I11: Fiduciary Duty

Similarly, Defendant argues that Plaintiff’'s breach of fiduciary duty claim is barred by
the economic loss doctrine because Plaintiff's claimiuiglicative of the underlying ctmactual
relationship and the obligations imposed therdM.TD at 24. Plaintiff claims that Defendant
(1) was Plaintiff's agent(2) was supposed to be prudent, andféed to protecPlaintiff as a

beneficiaryby “intentional[ly] or negligent[ly]misrepreseljing] . . . the status of their servicing

13



obligations. . . .” (Opp. @ 11-12; FAC Y 9499). In response, Defendant states that Plaintiff's
reliance on Sections 3.6 and 3.20 of the Contradtidentifies BOA as an “agents in itself a
“concession that its fiduciary duty claim flows directly from the parties’ ccneradis thus
barred by the economic loss doctrine.” (D.E. No. 24, Reply Memorandum of Law in Further
Support of Defendants’ Motion to Dismiss Plaintiff's First Amended Camp(“‘Reply”) at 11

n.3) (internal citations and quotations omitted). For the following reastlas)tiff's fiduciary

duty claim is also barreldy the economic loss doctrine.

A fiduciary relationship is one in which*“@arty places trust and confidence in another
who is in a dominant or superior positioA fiduciary relationship arises between two persons
when one person is under a duty to act for or give advice for the benefit of anotherems matt
within the scope of their relationshipF.G. v. MacDonell 150 N.J. 550, 563 (1997Rarcia v.
Universal Mortg. Corp.No. 12-460, 2013NL 1858195, at *4N.D. Tex. May 3, 2013}same).

It is important to note that a fiduciary relationship does not exist “in ordinamymeaocial
business transactions.Alexander v. CIGNA Corp991 F. Supp. 427, 438 (D.N.J. 1998¢e
also Garcia, 2013 WL 1858195, at *4“To impose an informal fiduciary duty in a business
transaction, the special relationship of trust and confidence must exist prior to, antloapa
the agreememhade the basis of the suit.”) (internal quotations omitted)

Here, Plaintiff and Defendnt are sophisticated financial institutions that entered into a
comprehensive and detailed commerci@bntract containing many mutual obligations,
responsibilities, and procedure$hereareno facts showingre- or postcontractualdominance
or control by Defendant; no facts showitigt the Parties did not deal at arm’s lengihd no
facts showingthat the parties entered into something other than an ordocwnmercial

relationship. Thus, Defendant did not owe Plaintiff a fiduciary duty.
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3. Count VI: Gross Negligence and Punitive Damages

Defendantnext moves to dismisPlaintiff's negligence claim because it is similarly
duplicativeof the breach of contract claim. As with the other counts, Defendant arguésethat
facts underlying the alleged negligence serve as a foundation for fP&almeach of contract
claim. (MTD at 2425). Plaintiff counters thaDefendanivas grossly negligenthen it violated
contractual, legal, and regulatofgderal and state lawgOpp.at 1415). Specifically, Plaintiff
arguesthat Defendant failed to act as a reasonably prudent mortgage servicer by, fpteexam
not “complying with HUD guidelinesand by “failing to have an adequate staffid.).

“Whether a negligencelaim is barred by the economic loss doctrine turns on whether the
party has asserted an independent duty apart from that imposed by the conBatish Ri.
AssocsLP v. Sunray Solar, IncNo. 10-5478, 201WL 1375681, at *3 (D.N.J. Api2, 2011)
(citing Saltiel, 170 N.J. at 316).Here, Defendant owed Plaintiff a contractual duty of care
Indeed, theContractrequired that Defendant comply with the “standard of care employed by
prudent mortgage servicers[,]” and that Defendant “corhpifgh all federal, state and local
laws, ordinances, rules and regulations.” (Compl., Ex. A, 8 1.1).

In light of suchcontractual languagéhe Courtiinds that the economic loss doctrine bars
Plaintiff's negligence clainf. See, e.gBeals v. Bank of America, N,ANo. 10-54272011 WL

5415174, at *16 (D.N.J. Nov. 4, 2011) (“The duties described are those that Bank of America

’ Similarly, under Texas law, a claim for gross negligence requires that theréebel duty between the parties.
Singha v. BAC Home Loans SeriZP, No. 10-692, 2011 WL 7678684,at *10 (E.D. Tex. June 1, 2011)The
threshold inquiry regarding a gross negligence claimhisther a legal duty existedl.(citation omittedemphasis
added)

8 The Court notes that Plaintiifientifies severatleviationsof the “reasonably prudent mortgage servicduty of
carethat allegedly violate state and federal ldailure to hire adequate staff, comphith HUD guidelines etc.
(Opp. at14-15). But state and federal law violatiorse accounted for in the ContractSec. 1.1 is entitled
“Acceptabé Standard Servicing Procedufeslt requires the*standard of care employed Ipyudent mortgage
servicer$ and“substantial compliance with all federal, state and local lasvdinances, rules and regulations.
and shall beconsistentwith industry standard$ (Compl., Ex. A, 8 1.1) (emphasis added)Thus, Plaintiff can
properlyseek redress for arajflegedviolationsof Sec.1.1under a breach of contract theory.
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owes not to the public darge, but rather . . pursuant tda] contract.”); see also Martino v.
Everhome Mortg. 639 F. Supp. 2d 484, 494 (D.N.J. 2009) (“EverHome asserts that the
negligence claim against it is barred by the economic loss doclrimee Court agreesPlaintiffs
and EverHome were parties to a contract Plaintiffs’ claims are based on allegedly improper
and illegal payments arising out of the pesticontractual relationship.”Jnt’l Minerals and
Min., 736 F. Suppat 597 (“Where a party does not owanother a duty of care absent the
existence of a contract, a separate duty of care cannot arise simply by Witieeeristence of
the contract.”).

Relatedly,Plaintiff’'s punitive damages claim &so barred Plaintiff merely argues that
“Defendant knew [that] their intentional acts and omissions [would] s¢iybtarm [Plaintiff].”
(FAC 9 113). This is insufficient to bypass the economic loss doctrine bedlasiff has not
allegedtheviolation of a duty that is separate and apart fronptrées’ contractial obligations
SeeCeruzzi Holdings, LLC v. Inland Real Estate Acquisitions,, INo. 09-5440,2010 WL
1752184, at *4 (D.N.JApr. 29, 2010) (o punitive damages in a breach of contract clatony
Brook ConstrCo., Inc. v. Coll. of N, 2008 WL 2404174at*8 (N.J. Super.Ct. App. Div. June
16, 2008) (“[A] breach of contract, even if intentionally committed, does not mtaareaward of
punitive damages unless the defendant also breached a duty independent of the fontract.”

(internalcitations omitted)¥.
4. Count VII: Fraud

Defendant finally argues that Plaintiff's fraud claimaisobarred by the economic loss
doctrine because the alleged misrepresentations concerned the performanceContthet

(MTD at 2223, 29. Plaintiff alleges that Defendant misrepresented certain corrective actions

° Defendant also argues that Plaintiff's gross negligence claim istamed uder New Jersey’s twygear statute of
limitations. (MTD at 3834). The Court need not address this argument because it dismissef'®laégligence
claim pursuant to the economic loss doctrine.
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during the course of th€ontract (FAC 11 116120), and that Defendant “intentionally lied to
and misle[d] Plaintiff’ (Opp. at 11).

New Jersey recognizes two types of fraud claifreaid n the inducement and fraud in
the performance. Fraudin the inducement involves “[1] a material misrepresentation of a
presently existing or past fact, [2] made with knowledge of its falsity{2jnith the intention
that the other party rely thereon] fésulting in reliance by that party to his detrimeniBé&ijing
Gongmei Imp. & Exp. Co., Ltd. V. labarfdp. 10-2821, 2012VL 3228711, at *7 (D.N.J. Aug.

6, 2012) (citingGleason v. Nw. Mortg. Inc243 F.3d 130, 144 (3d Cir. 2001)). Fraud in the
inducements not prohibited by the economic loss doctraslong as the misrepresentations
“precede the actual commencement of the agreemé&tién v. HD Dimension, CordNo. 10-
863,2010 WL 4721514, at *8 (D.N.J. Nov. 15, 201Diternal citations ontied). See alsoState
Capital Title & Abstract Co. v. Pappas Bus. Servs., L&45 F. Supp. 2d 668, 682 (D.N.J. 2009)
(“[1] nducement claim can only occur during contract formation or modificgtion.

Here, Defendant’s alleged misrepresentations occurredngluperformance of the
contract and were related to the uwtling contractual obligations(FAC 99 11619).
Specifically, Plaintiff allegedly asked Defendant to correct certain servicing deficiencigs wh
the Contract was in effect.ld(). Defendantrepresented “that they were taking steps to correct
thar servicing deficienci¢sand Plaintiff allegedly relied on Defendantmisrepresentations in
not terminating the Contractld(). Defendant’s alleged wrongdoings have nothing to do with an
inducenent to contract with Plaintiff As such, Plaintiff's allegations do not amount to fraud in
the inducement.

ConsequentlyPlaintiff's allegations amount to a claim for fraud in the performance,

which is barred by the economic loss doctrirgee, e.g.Pub. Serv. EnterGrp., Inc. v. Phila.
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Elec. Co, 722 F. Supp. 184, 200 (D.N.J. 1989) (stating that fraud in the performance is barred by
the economic loss doctrine)[F]raud claims not extrinsic to underlying contract claims are not
maintainable as separate causes of acti@eijing, 2012 WL 3228711, at *7 (citinGleason,
243 F.3d at 144 Plaintiff has failed to plead fraud as separate and distinct from the
performance of th€ontract Thereforethe economic loss doctrirmars Plaintiff's fraud claim
See, e.g.Arcand v. Bro.Intern Corp, 673 F. Supp. 2d 282, 380 (D.N.J. 2009) (“[A]
plaintiff may be permitted to proceed with tort claims sounding in fraud in the imsunteso
long as the underlying allegations involve misrepresentations unrelated toftrenpace of the
contract, but rather precede the actual commencement of the agreement.”).
V. Conclusion

For theforegoingreasons, Cous TWO, THREE, SIX, and SEVEN adksmissed with
prejudice’® and Counts ONE, FOUR, and FIVilsay proceed An appropriate order shall

accompany this opinion.

s/Esther Salas
Esther Salas, U.S.D.J.

10 pjaintiff seeks leave to amend if the Court grants Bedat’s motion to dismiss. (Opp. at 20). However, such
leave is futile as no amendment can overcome the economic loss doctring taunts two, three, six, and seven.
“Among the grounds that could justify a denial of leave to amend are untiye kb faith, dilatory motive,
prejudice, andutility.” In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1434 (3d Cir. 199(internal
citations omitted) (emphasis added).
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