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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

Civil Action No. 13-0111050W)
KRISTINE GUARIGLIA,

Plaintiff,
OPINION
V.

LOCAL 464A UNITED FGOD AND
COMMERCIAL WORKERS WINION November 25, 2013
WELFARE SERVICEBENEFIT FUND,

Defendant

WIGENTON, District Judge.

Before the Court islefendant.ocal 464A United Food and Commercial Workers Union
Welfare Service Benefit Fund&Defendant”)' Motion to Dismiss(“Motion to Dismisg) and
plaintiff Kristine Guariglia’s (“Plaintiff”) Cross Motion foPartial Summary Judgment (“Cross
Motion”).

This Court has jurisdiction over this matter pursuant to 28 U.S11.38(e)(1) Venue is
proper pursuant to 28 U.S.C. § 1132(e)(2).

On November 19, 2013, this Court held oral argument in this matter. For the regisons
forth below, Defendant’sMotion to Dismiss iISGRANTED and Plaintiffs Cross Motion is

DENIED.

! In the initial complaint and on ECF, Defendant is didtas‘Local 446A United Food and Commercial Workers
Union Welfare Service Benefit Fuhd(Dkt. No. J)(emphasis added). Defendant is correctly ligtetthe Anended
Complaintas“Local 464A United Food and Commercial Workers Union Welfare Service Benefit Fuikt. No.
3)(emphasis added).
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FACTUAL AND PROCEDURAL BACKGROUND

On April 4, 2012, Plaintiffwas a participanin a health planthe “Plan” or “Welfare
Fund”) administered by DefendamhenPlaintiff tripped and was injured due to a pothole in a
public roadway. (Am. Compl.ff§-5.) As a result, Plaintifincurred medical expensasd will
continue toincur expense the future due to the injuries she sustaineldl.) (The Welfare
Fund isgoverned by the Employee Retirement Income and Security Act, 29 U.S.C. § 1001 et
seq., (“ERISA").

On November 13, 2012, Plaintiff filed a lawsuit against James R. lentile, Inc.,itBspos
Construction, the Borough of Matawan, Borough of Matawan Sewerage Authority, XY Cor
and John Does-10 for personal injries arising from her accident.hd@ suit is currently pending
in the Superior Court of New Jersey, L&wision (Monmouth County), Dk No. MON-L-
4521412 (“Liability Action”). (Id. § 6.) Plaintiffalsofiled a claim against the Pldar payment
of medical expenses incurred in connection \tligninjuries that she sustained a result othe
April 2012 accident. id. 1 7.)

By letter datedlanuary 292013, the Plan advised Plaintiff's counsel that any outstanding
claims related to thépril 4, 2012accident‘will be denied as nowwovered medical expenses.”
(Def.’s Mot. Dismiss, Ex. A;Am. Compl.{ 103 The Plan advised that it would assetten
againstPlaintiff’'s recovery obtained from the Liability Action regardless of wletieimbursed
medical expenses are part of the claim for damagtee state court actionAm. Compl. § 10.)
The Plan has not intervened in Plaintiff's Liability Acti@m broughtan action against the

tortfeasors to recover medical expenséd. [(11.)

2 The AmendedComplaint also refers to Exhibit B, but on ECF an Exhibit B to the Amendeg@minwas not
filed. (Dkt. No. 3.)



On February 25, 2013 laintiff filed the initial Complaintin this matter (SeeDkt. No.

1). On March4, 2013, Plaintiff fled a AmendedComplaint in this Cour In sum in the
Amended ComplaintPlaintiff alleges that 1) Defendant violated her right to obtain medical
benefits under 29 U.S.C. § 1132(a)(1)(B), (a)@)the Plan does not have aruggble right to
any judgment om Plaintiff in the Liability Action because Plaintiff did not include medical
expenses as a measure of damages in that a8ddhe Plan’s trustees violated 29 U.S&.
1132(a)(1)(3)with the Agreement to Reimburse and for Equitable Lien pursuant to ldre P
(herein “Reimbursement Agreementiyhich limited the Plan’s remedies to equitable remedies;
4) the Plan’s trustees breached their fiduciary duties in violation of 29 U.S.C. § 110@(g)(1)
andb) “[b]y excluding medical benefits that fall under thefidition of Essential Health Benefits

in 42 U.S.C. 8§ 1302(b) from the type of medical benefits provided by the Plan if those benefits
were incurred due to the fault of a thpdrty” and requiring Plaintiff to execute the
ReimbursemenfAgreement, Defendarviolated 42 U.S.C. § 300¢8 (SeeAm. Compl., Dkt.

No. 3.)

Plaintiffs Amended Complaint contains two counts regarding the alleged AERIS
violations. Count @e alleging violation regarding medical expenses pursuant to 42 U.S.C.
§300gg6 and 42 U.S.C818022 (P.L. 111148 82707 and 81302), includes the following request
that “the Court enter an Order (1) enforcing and clarifying her right to obtaincaldugnefits
from the Plan regardless of her failure to execut¢Rieenbursemenfgreemeny; (2) claifying
that the Plan has no equitable right to monegmfthe liability action if the [R4intiff has not
included medical expenses as an element of damages in toat &8)icounsel fees and costs.”
(Am. Compl. 1 14.) Count Two, alleging violation of 29 U.S.C. 1132(a)(3) by exclusion of

medical benefits under Essential Health Benefits in 42 U.S.C. 81302(b), also initlades



request thatthe Court enter an Order (1) reforming the terms of the Plan so as not to require a
participant to execute thgReimbursement]Agreement as a condition of obtaining medical
benefits; (2) reforming the terms of the Plan so that it cannot exclude from gevertical
expenses that are caused by the fault of a-frarty and that meet the definitiami Essential
Health Benefit§;] (3) enjoining the defendant from enforcing such terms of the Plan(4aifor
counsel fees and costs.ld(f 19.)

On April 26, 2013, Defendant filetie instanMotion to Dismiss. (Dkt. No. 6.) On May
6, 2013, Plaintiff filed a Cross Motion for Partial Summary Judgmasitwell as a brief in
opposition to Defendant’s Motidiw Dismiss (Dkt. No. 7.) On May 13, 2013, Defendant filed a
reply andopposition to Plaintiff's Cross Motion. (Dkt. No. 8.)
LEGAL STANDARD
Motion to Dismiss®

The adequacy of pleadings is governed by Federal Rule of Civil Pro&{dy§2), which
requires that a complaint allegéa short and plain statement of the claim showing that the
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(Bell Atl. Corp. v. Twomb|y550 U.S. 544,
555 (2007). This Rule “requires more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action . . . . Factual allegations must be enough tdghtge aetief
above the speculative level. Twombly 550 U.S. at 555 (internal citation omittedge also
Phillips v. Cnty. of Allegheny15 F.3d 224, 231 (3d Cir. 2008) (stating that “Rule 8 requires a
showing, rather than a blanket assertion, of entitlement to relief” (qubiwegnbly 550 U.S. at

555 n.3) (internal quotation marks omitted)).

® Defendants do not specifically refer to Federal Rule of Civil Praeeti2(b)(6) for the Motion to Dismiss, but it is
assumed that this the rule that they are relying ®wased on their papers aii@ cases cited.
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In considering a motion to dismiss under Fed. R. Civ. P. 12(b)(6¢otimémust “accept
all factual allegations as true, construe the complaint in the light most favavahle plaintiff,
and determine whether, under any reasonable reading of the complaint, the plawtle ma
entitled to relief.” Phillips, 515 F.3d at 233 (quotinginker v. Roche Holdings Ltd292 F.3d
361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omitted). However, “the tenet that a c
must accept as true all of the allegations contained in a complaint is inapplicablalto leg
conclusions. Threadbare recitals of the elements of a cause of action, supportedeby m
conclusory statements, do not sufficeAshcroft v. Igbgl 556 U.S. 662, 678 (2009) (citing
Twombly 550 U.S. at 555). If the “weflleaded facts do not permit the court to infer more than
the mere possibility of misconduct,” the complaint should be dismissed for failstgptv “that
the pleader is entitled to ref” as required by Rule 8(a)(2)ld. at 679 (quoting Fed. R. Civ. P.
8(a)(2)).

In Fowler v. UPMC Shadysidée Third Circuit directed district courts to conduct a-two
part analysis. 578 F.3d 203, 210 (2009). First, the court must separate theefanteats from
the legal conclusionsSee d. The court “must accept all of the complaint’'s walkkaded facts
as true, but may disregard any legal conclusiond.”at 21011 (citinglgbal, 556 U.S. at 678).
Second, the court must determine if “the facts alleged in the complaint iceestito show that
the plaintiff has a ‘plausible claim for relief.”1d. at 211 (quotindgbal, 566 U.S. at 679). “In
other words, a complaint must doore than allege the plaintiff's entittement to relief. A
complaint has to ‘show’ such an entitlement with its factd.”(citing Phillips, 515 F.3d at 234

35).



Motion for Summary Judgment

Summary judgment shall be granted “if the movant shows that there is no genpute dis
as to any material fact and the movant is entitled to judgment as a matter ofFkv.R. Civ. P.
56(a). A factual dispute is genuine if a reasonable jury could return a erdice nonmovant,
and it is material if, under treubstantive law, it would affect the outcome of the s@iitderson
v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986). The moving party must show that if the
evidentiary material of record were reduced to admissible evidence in cowdguid be
insufficient to permit the nonmoving party to carry its burden of pr&@#lotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986).

Once the moving party meets the initial burden, the burden then shifts to the nonmovant,
who must set forth specific facts showing a genuine issue for trial and magshatpon the
mere allegations or denials of its pleadingshields v. Zuccarini254 F.3d 476, 481 (3d Cir.
2001). The court may not weigh the evidence and determine the truth of the matter but rather
must determine wdther there is a genuine issue as to a material Aasderson477 U.S. at 249.

In doing so, the court must construe the facts and inferences in “a lightavosilfle” to the
nonmoving party. Masson v. New Yorker Magazine, |In601 U.S. 496, 520 (1991). The
nonmoving party “must present more than just ‘bare assertions, conclusorgtiatsgor
suspicions’ to show the existence of a genuine iss@adobnik v. United States Postal Serv.
409 F.3d 584, 594 (3d Cir. 2005) (quotiGglotex Corp.477 U.S. at 325). If the nonmoving
party “fail[s] to make a sufficient showing on an essential element of [ite] wah respect to
which [it] has the burden of proof,” then the moving party is entitled to judgment as a ofiatter

law. Celotex Corp.477 U.S. at 323.



DISCUSSION

M otion to Dismiss

Defendant asserts that tAenended Complaint does nstiate a plausible claim for relief
against the Welfare Funénd thusshould be dismissedEssentially,Defendant’'sMotion to
Dismiss is based on the following arguments: riBither ERISA nor the Rn requires
reimbursement of thirgparty expensesind?2) Plaintiff did not follow the fan termsand did not
appealthe denial of her claims to the Board of Trustekthe Plan before filing suit.(Def.’s
Mot. to Dismiss 1.)

ERI SA and Plan Requirements for Reimbursement

First, Plaintiff asserts that consistent with the New Jersey Collateral SourtgeSta
N.J.S.A. 2A:1597, and the New Jersey Tort Claims A@tllateral Source Statute, N.J.S.A.
59:92(e), medical expenses are not included as part of damages claimed in the Liabibty Act
in order to avoid a conflict of interest on behalf of coungth regard to Plaintiff and the Plan.
(Am. Compl.q 9.) Plaintiff argues that the Plan is withholding benefits from Plaintiff contingent
uponanunknown future recoverysdt is not certairvhether Plaintiff will recover any monetary
sum in the Liability Action, which is not close to resolutiord. § 12.) Plaintiff asserts that
without a finding ofliability against thetortfeasors the Plan would not beconse secondary
paya and the Plan cannot deny payment of medical expenses to the parti(§ssftl.’s Cross

Mot. 10.)

Plaintiff's position regardinghe collateral source statutéses not addresbe main issue
for resolution before this Cours Plaintiff has selected what claims and damages to include in
her state court action Additionally, in Levine v. United Healthcare Cogpthe Third Circuit

found that ERISA preempted state law. 402 F.3d 156, 166 (3d. Cir. gbbhg that a New



Jersey antsubrogation statute was not exempt from ERISA preemptidhg¢ matter before this

Court focuses on whether there is a violation of the Plan or ERISA.

Plaintiff alleges that the Plan’s failure to pay hezdical expenses related to theril 4,
2012 accident is “arbitrary and contrary to law.”Arf. Compl. { 14.) After attacking the
exclusion of the medical expenses attributable to third parties directly, Pldietif directs her
arguments to the Reimbursement AgreementraladedPlan requirementsPlaintiff assertshat
the ReimbursemenfAgreement is void and unenforceable for several reasddsy 13.) First,
Plaintiff argueshe Reimbursemenfgreement serves no other purpose than to provide the Plan
with a contract remedy that is prohibited by ERI&#Ithe New Jersey collateral source statutes.
(Id.) Second,Plaintiff arguesthat the Reimbursement Agreemeptovides the Plan ith
remedies that excedtosetypically awailablein equity byallowing the Plan to recovenoney
for medical expenses regardless of whefiamtiff recovers thesexpense from the tortfeasor
in the Lability Action, and without paying a portion ofldhtiff's attorneys’fees and costs
pursuah to the common fund doctrine(ld.) Third, Plaintiff asserts thathe Reimbursement
Agreementand several provisions of the Plan, “excuse the Plan from providing medical expenses
that are required by 42 U.S.C. § 306ggnd 42 U.S.C. 18022 (P.L. 2148 § 2707 and § 1302)
and are in violation of those statutesltl.) Plaintiff asserts that langge in the Plan that would
excluce her claims should be made to “conforta” ERISA pursuant to section 502(a)(3).
However,this Court notes that ERISA does not require the Plan to pay for expenses that are
responsibility of a third partySee, e.gNazayv. Miller, 949 F.2d 1323 (3d Cir. 1991).

In Nazay v. Miller the court noted that ERISA does not require employers to offer any
particular benefit to their employeasther Congress’clear intent in enacting ERISA was to

insure the proper execution of plans once established. 9d@t.229 (finding ERISA was not



violated whemlanincluded a 30% penalty provision for participants’ failure to commptia the
plan’s certificationprocess) Additionally, in United Mine Workers v. Helen Mining Cahe
Third Circuit held that a lpn's requirement of prior approvdbr surgery bythe plan
administratorwas legally enforceableunder ERISAbecausea court shouldonly consider
whether he requirement violated federal law or policy. 762 F.2d 1155, 1160 (3d Cir.. 1985)
More specifically, théJnited Mine Workersourt notedhat“when the trustees have consistently
and literally followed an unambiguous benefit eligibility requirement W bargained for and
that was set forth in an employee benefit plan, that action cannot be calledrarhiid
capricious . . . unless enforcement would violate federal law or polidy.see alsoAlbert
Einstein Med. Ctr. v. Nat'| Benefit Fundrfblosp. and Health Care Emap 740 F.Supp. 343, 351
(E.D. Pa. 1989) (“[A] court has no power to review the reasonableness of the provisamns of
ERISA plan, as long as they do not violate federal law or policy.”).

Further, ‘ERISA requires [e]very employeeetefit plan [to] be established and
maintained pursuant to a written instrument. specify[ing] the basis on which paymsrdre
made to and from the pldnKennedy v. Pladm’r of DuPontSav.& Inv. Plan, 555 U.S. 285,
300 (2009)29 U.S.C. § 1102(a)jL(b)(4). Moreover “[t] he plan adnmistrator isobligedto act
in accordance with the documents and instruments governing the pléh.” (Quoting
404(a)(1)(D), 29 U.S.C. 81104(a)(AXOERISA) (internal quotation marks omitted) A
participant’s clains are governed by the terms of the plahl.; see also In re Unisys Corp.
Retiree MedBenefitERISALItig., 58 F.3d 896902 (3d Cir. 1995) $tating that written terms of

an ERISA welfare benefit plan document control the benefits due

Here,the Plan states that it “does not cover healthcare expenses for which a tiyiid par

responsible to pay’ and essentially conditioned payment of medical expenses upon a



Reimbursement Agreement, which states that Plaintiff will reimburse the Plamddial
expenses it has paid for from any recovery she obtains as a result of bidgyLAsction.
(Pridmore Cert., Ex. A at-8; see alscAm. Compl.J 8.) HoweverPlaintiff argues that no Plan
documents have been provided by thefdddantjust a summary, thBummary Plan Description
(“SPD").* (SeePl.’s Cross Mot. 1, 3.)

The SPD is unambiguous, and clearly states that it does not cover medical €kpense
which a third party is responsibl®efendant ssers that he SPD is enforceabland Defendant
denied Plaintiffs claims because the expenses were excluded under theTrlarsPDprovides
that thePlan carrequire that participant bring a lawsuit against the responsiblgypbefore it
will advance paymentfor medical expenses.Based on the SPD, the Plan may, but is not
mandated t@nter into an agreement to advance payment for medical expenses that are excluded
from coverage because of thiparty liability. Thus, the Plan does not have to reimburse
Plaintiff for the excluded expenses.

This Court alsmotes the following points.First, dthough Plaintiff focuses mamgf her
arguments on why the Reimbursement Agreement should not be enforceabldf Bidimipt

sign the Reimbursement Agreeménhotably, however, the Plan provides:

[rlegardless of whether [participant] sign[s] such a document, if
there is a recovery from another source or responsible third party,
whether through a lawsuit, settlementotherwise, the Plan will
have an equitable lien and/or constructive trust in any total
recovery obtained, whether or not designated as payment of
medical expenses, up to the amount advancefpanticipant’s]
behalf.

* The SPD states “This Summary Plan Description also serves as the Rlandd for the Plan.” (Pridmof@ert,

Ex. A at 3.) During oral argument on November 19, 2013, Plaintiff did not contradict thésretat.

® RegardlessDefendant does assert thia¢ Reimbursement Agreement is enforceable; however, the Welfare Fund
is not seeking to enforce it.
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(Pridmore Cert., Ex. A a#t.) Second,Defendant claims that Plaintif Count Two in the
Amended Complaint regarding violation of 29 U.S.C. 1132(a)(3) fails as a matter of Bee (
Def.’s Reply 2.) Defendargoints out that Plaintiff dichot specifically address the argents

raised agairtsCount Twoand that this Court should consider Plaintiff to have conceded this
point. (d.) Although it does not appear that Plaintiff has conceded this issue, in the papers and
during oral argument Plaintiff’'s consel was unable to support Plaintiff®@sition or claims

regarding Count Two.

Failure to Exhaust Administrative Remedies

“[Clourts have long held that an ERISA plan participant must exhaust the adatingstr
remedies availableinder the plan before seeking relief in federal courKarpiel v. Ogg,
Cordes, Murphy & Ignelzi, LLP297 F. App’x 192, 193 (3d Cir. 2008) (citiktarrow, 279 F.3d
at 24951)° Notably, however, “ERISA’s exhaustion requirement bears all the hallmarks of a
nonjurisdictional prudential rule.”Metro. Life Ins. Co. v.Price, 501 F.3d 271, 279 (3d Cir.
2007). This is significant because, unlike jurisdictional exhaustion where a pkaiaiitire to
exhaust administrative remedies automatically sttie court of subject matter jurisdiction,
prudential “exhaustion cabe bypassed under certain circumstanc®éilson v. MVM, InG.475
F.3d 166, 174 (3d Cir. 2007) (citif@fAmico v. CBS Corp.297 F.3d 287, 293 (3d Cir. 2002)).
Accordingly, within the ERISA context[a] plaintiff is excused from exhausting administrative
procedures . . . if [the plaintiff makes a clear and positive showing that] it wouldilleetdudo
s0.” Harrow, 279 F.3d at 249 (citinBerger v. Edgewater Steel C811 F.2d 911, 916 (3d Cir.
1990)). In order to determine the futility of exhaustion in a particular instamee,durt engages

in a factsensitive balancing of factors, which includes:

® within the ERISA context, administrative remedy refers to the inteppéal process provided by the pldee,
e.g.,Harrowv. Prudential Ins. Co. of Americ279 F.3d 244, 2533 (3d Cir. 2002).
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(1) whether plaintiff diligently pursued administrative relief; (2) whether plaiaittied
reasonhly in seeking immediate judicial review under the circumstances; (3) existence
of a fixed policy denying benefits; (4) failure of the insurance compangrply with

its own internal administrative procedures; and (5) testimony of plan admiorstth&

any administrative appeal was futile.

Id. at 250 (citingBerger, 911 F.2d at 916-17).

Here,an appeal process is designated by the P{&zePridmore Cert., Ex. Aat 12)
Plaintiff does noevenargue that she appealed the denial of her claims to the Board of Trustees
prior to filing this action. $eeid., Am. Compl., Ex. B.)The main issue here is that the medical
expenses payable by third parties would not be covered by the Plan. As isuCloutt will not

address arguments regarding exhaustion further in this Opinion.

Cross Motion for Summary Judgment

Plaintiff's Cross Motion for summary judgment reliegavily on many of the same
pointsasserted in thepposition to the Motion to Dismiss: 1) arguing that the $Pdsummary
of the terms of the Plan, not th&aR itself 2) even asuming that the SPD acairly conveys
the terms of the IBn, Plaintiff argues thait does not contain language to suppbg deimal of
medical benefits to Plaintiff,and 3) that Defendantshave not demonstrated that the
Reimbursement Agreement is consistent whtatermsof the Planor that it is not prohibited
contractual relietinder ERISA. $eePl's Cross Mol

As Defendint's Motion to Dismiss will be granted, PlainsffCross Motionfor partial
summary judgment declaring that the Plan is required toPbeintiff's medical expenses as a
primary paye and that it has no valid equitable claim against her recovery from a pending state
liability actionwill be denied.

CONCLUSION
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For the reasons set forth above, this CARANTS Defendant’s Motion to Dismiss and

DENIES Plaintiff's Cross Motion.

s/ Susa D. Wigenton, U.S.D.J.

Orig: Clerk
cc: Parties
Magistrate Judge Arleo
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